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QUESTION(S) PRESENTED

Is the petitioner entitled to immediate relief, including mandamus or

prohibition from this CGourt, to protect his constitutional and statutory

rights guaranteed in Massaro v. United States, 538 US 500, to a full and
fair judicial review of cognizable claims of ineffective assistance of
counsel with an evidentiary hearing to resolve material factual disputes

never resolved in his 2012 28 U.S.C. §2255 petition?

Is the failure of the district court and the United States Court of Appeals

to hold an evidentiary hearing to allow the petitioner to develop an
ineffective assistance of counsel claim that he was coerced into pleading
guilty to a crime he did not commit by the AUSA and his attorneys, who later
refused to move for withdrawl of his guilty plea as ordered before sentencing,

the type of extraordinary circumstances correctable by mandamus?
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RELIEF SOUGHT

Petitioner prays for a writ of mandamus or as appororiate, directed to the

United States District Court for the Western District 6f Michigan, and the

Honorable Robert J. Jonker, directing and commanding the Honorable Jonker to
grant ‘him a full and fair judicial review of the claims of ineffective assistance.
of counsel that were made in his 2012 28 USC §2255, by holding an evidentiary

hearing to develop his claims and to resolve material factual disputes, as:

- announced in this courts decision in Massaro v. United States, 538AUS 500 and

ﬁﬁe rules governiﬁg‘28 usc §2255(b).'

UNAVAILABILITY OF RELIEF IN OTHER COURTS
AND

UNSUTABILITY OF ANY OTHER FORM OF RELIEF

Due to the vast number of petitions that he has filed in the past 9 years,
and very 1imitgd sééce he is allpwed by the prisoq, Hower can only Present a. .
partial record of the motions he has filed requesting federal collateral relief.
What he does show is his due diligence in asserting his comstitutional rights
to establish the record and further develop his ineffective assistance bf counsel
claimé to.prove his innécehée. There has ﬁevéf been more tﬂat a 30 day gap bétweén

his filing of motions, once one was rejected, another was in the mail.

On December lst, 2009 Hower was sentenced to 600 months inprison;
November 9th 2011 the direct appeal was denied by the "sixth" cir. court of appeals;

November 2012, filed §2255, and denied by district court imn August 2013. September

2013 filed §2255 to the "sixth" cir. and denied in May 2014. In June 2014 filed

for rehearing/ rehearing en banc to "sixth" cir. and was denied July 2014.
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Hower has filed many other motions, five petitions for '

'second or successiye",
motions to the district court and then to the coﬁrt of appeals for "motion to
unseal docket.#57", "motion fo inforce FOIA" and a "motion'under Rule.60(b)."
(all denied without review)
, y.Hower‘has filed'motions under 2&.USC §224i to the disrtict court in,Maryland.
Hower has filed a.civil action against his twé attornéys. |
Hower héé filed a motion fo withdrawl his guilty plea to the district court
that was:transfer to the chrt of appeals as a "second or éucgeSsive" peti;ion.:
Hower has'fileé three mot;oﬁs‘té this US Suprémé Court, two fpf ; w?it of

Certiorari and one for "rehearing". All motions have been denied or transfered

to the court of appeals then dismissed. All of these petitions have asserted the

 same basic claimé, that Hower is ihnocént of "all the'gharges-ahd.only'plead guiltj

o

‘to the AUSAs' "off the record" promise because he was coerced by the AUSA and

his attorney, if he did not take the promise, his wife was going to be arrested
and his children were going into fostercare and he was going to get "life" in

federal prison and similar stgte charges. See affidavit (appx b)

Hower has tried everything he&can*thiﬁk of before getting to his current
request for mandamus. Hower has motioned other courts in other jurisdictions
hpping that someéne will.give him ; fulllaﬁd fair réview~that he was éenied,
or as in the civil lawsuit against his attorneys.for malpracfice, hoping’ that the
district courf where the civil action was filed, would order his attorneys to

respond to the'alligations set in the civil action, almost exactly the same as

. the-allegations of constitutional err that were made in the 2012 §2255.(denied)

No other form of relief will be sufficient to protect the rights of the
petitioner and preserve the ability to seek review of the lower court decision
in this court. Hower has sent letters to the Hon. Jonker, the Sixth Circuit

Court of appeals and to this U.S. Supreme Court begging for help.(appx.D)
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All of Howers' motions, letters and affidavit asserting his iﬁnocénce and
asking for help and asking for an evidentiary hearing so he can prove he was being
truthful in the claims of ineffective assistance of counsel énd that he was.coerced
into pleading guilty in ﬁhe 2012 §2255 have gomne ignoréd, by not only the district
court, but also by the Sixth Circuit Court of Appeals that has left out any mention
of allegations of impropér conduct by AUSA Mekaru from their case summarys of Howers

many motions.

Some in the legal brofession might claim that the disfrict;cpurts abuse of

discretion when denying Hower an evidentiary hearing is no big deal or "harmless

‘error”. Under the circumstances of this case it is a very big deal; the allegations °

of criminal and constitutional violations against. AUSA~Mekaru and Howers' attorneys
Nunzio and Graham, an evidentiary hearing is not discretiomary but mandatory, at a
time when the facts of the case were fresh on their minds. Hower believes he was

denied a hearing so the courts can cover for AUSA Mekaru.

AUSA Mekaru has a history of violating the constitutional rights of defendants.

In United States v. Ranger Electronic, 22 F. Supp. 2d 667; 1998 U.S. Dist LEXIS 14673

(appx.E)'In Ranger, the AUSA used his influence as a federal prosecﬁtor over another
federal agency (the FCC) to withhold exculptory evidence in a criminal case. The
judge in that ca;e issued an ordef " shall require fhe Assistant Unitéd States
Attorney to>show cause why a formal investigation before the’Office of Professional
Responsibility of the Department of Justice should not be commenced." Ranger The
record does not es£ablish if AUSA Mekaru was referred to the 0.P.R., but Hower

does have a pending FOIA request to try to find out.

It appears that HOwers' requests have gone ignored to hide something sinister. -
It would have taken very little for the district court to order Howers' attormeys
and AUSA Mekaru to file affidavits. The district courts wilful disobedience of the

procedural rules laid down by this court has caused Hower irreparable harm, over



the past 12 years, he has lost very important time with his family, both of his
grandparents have passed and his four children have grown into young adults, but
because of the nature of the charges he Qas forced into pleading guilty ﬁo, ﬁe ié\
denied communications with them.

i - Y o i

Mandamus will Iie appropriéte to-cases to correct a courts wilful disobedience
to the procedural rules léid down by the Supreme Court and there existence of
exceptioﬁal facts that redﬁire mandamus as a corrective measufe and- the only way
for Hower to recieve any justice is for this court to grant mandamus, to find out
what is really going on and to put district court back into conformity with the

law.

' Becausé_Hower is a laymah_when it comes to matters»df the 1éw, please try
ﬁo ook past forms, typing or spelling errors of if he has supplied way too much
or too little informatibn, and to please dig into this case and try to défermine
what is really éoing on. on page.8 of ?he Ranger case summary (appx.E) there are:
two quotes, one from Hgnery Hyde Chairmap of the House Judiciary Committee, sponsor
of the Hyde Amendment and one from Justice Sutherland in his famous opinion in

Berger v, United States, 295 U.S. 78 88,.79 L.Ed 1314 55 S.Ct 629 (1935), that

after reading causes one to stop and think of how important it is for the United -
States Attorney to be 'fair and impartial, to have a Strong moral compaés and to be-

ruled by truth and justice, not personal feeling.
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LIST OF PARTIES IN COURT BELOW

1. MICHAEL DAVID HOWER - Petitioner
2. UNITED STATES OF AMERICA - Respondent

3. HONORABLE ROBERT J. JONKER - Respondent
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

E)Q For cases from federal courts

The opinion of the United States court of appeals appears at Appendix _A_ to
the petition and is
[ ] reported at ; Or,
[X has been designated for pubhcatlon but is not yet reported or,
[ ] is unpublished.

The opinion of the United States district court appears at Appendix to

the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported or,
[ ] is unpublished. :

[ ] For cases from state courts:

The -opinion of the highest state court to review the merits appears at
Appendix to the petition and is :

[ ] reported at- i ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.




JURISDICTIONAL STATEMENT

q | il Y

This Court has jurisdiction of to issue the requested writ under

28 U.S.C. § 1651(a) and Supreme Court Rule 20.

R
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- CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The rules governing 28 U.S.C. § 2255,(b) states:

“Unless the motion and the files and records of the.case conclusively show that the prisoner
is entitled to no relief, fhe"court shall cause hoti;e there of to be served upon the United States
Attorney, grant to prompt hearing there on, determine the issue and make finding of fact and .

conclusion of law with respect there to”.

28 U.S.C. § 2255 (h):

1) The claim contains newly discovered evidence {hat, if proven and viewed in light of the
evidence as a whole, would.be sufficient to establish by clear and .coﬁvincing evidence
that no reasonable fact finder would have found the movant guilty of the offense; or

2) The claim ;ontains anew rule of constitutional Iayv, made retroactive to cases on

collateral review by the United States Supreme Court that was previously unavailable. -
28 U.S.C. § 2244 (b)

The court will not consider claims that were presented in a prior 28 U.5.C. 2255 moti_on.'.._‘



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

. o

Fed. R. Crim. P. 11(d) (2) (b)

(d) Withdrawing a Guilty of Nolo Contendere Plea. A defendant may withdraw a plea
- of guilty or nolo contendere: ' ' '

(1) before the court accepts the plea, for any reason or no reason; or

- (2) after the court accepts the plea, but before it imposes sentence if:

(A) the court rejects a plea agreement under Rule 11(c)(5); or
(B) the defendant can show a fair and just reason for requesting the withdrawal.
(e) Finality of a Guilty or Nolo Contendere Plea. After the court imposes sentence, the defendant

may not withdraw a plea of guilty of nolo contendere, and the plea may be set aside only on

direct appeal of collateral attack.



Statement of the case

On December 1% 2009, the United States District court in Grand Rapids, Michigan sentenced
Hower to 420 months in prison on one count of sexual exploitation of a minor and one count of
receiving child pbrnography. The defendant had been coerced into pleading guilty to a crime he
did not commit under a written plea agreement to both counts on February 9™ 2009. Hower was
told by his attorney Nunzio, if he did not plead guilty, his wife was going to be arrested, his - ‘
children were going into state foster care, and he would get the maximum possible sentence and
face similar state charges. Or he could take the AUSA “off the record” promise of 15 years. Even
after Hower told his attorney that there was another middle aged male living at the residence at
the time the alleged offense occurred and most likely committed the crime.

Because the AUSA did not want to appear soft on thls type of charge Nunzno told h|m he °
would have to lie tothe court and showed him the charging documents on February 8™ and ot
2009 to study so he could answer the judge’s questions at the plea hearing.

A couple of months later after recelvmg the preliminary PSR with a guideline calculatlon of 30

| years, the defendant ordered Nunzio to W|thdraw his plea, instead Nunzio had a meetmg with

the AUSA and probation agent in a failed attempt to reduce the guideline calculation, and only
succeeded in raising it.

Again Nunzio was ordered to move for withdrawal and when he refused Hower requested
and received new counsel. After consulting with new counsel, the defendant did again seek to

‘withdraw his plea and move forward to trial. New counsel had two meetings with the AUSA and

probation agent to reduce the guideline calculation from 34 years but only succeeded i in raising
the calculation to life.

On November 23" 2009 walking into the court room Hower again ordered his attorney
Graham to withdraw the plea, but he refused stating “We don’t have a good enough reason”. -



REASON(S) TO GRANT THE PETITION

In this petition for Ah Extraordinary Writ authorized by 28 USC §1651,
the petitioner is appealing to this Honorable United States Supreme Court from
the Sixth Circuit Court of Appeals decision to affirm the district courts order
denying him well defined constitutional rights guaranteed by the Fifth and Sixth
Amendments of the United States Constitution, and statutory rights under .28 USC

§2255, and this courts rule of constitutional law in Massaro v. United States,

538 U.S. 500 (2003)

The action taken by the lower inferior courts in this case are contrary to
U.S. federal law, U.S. Supreme Court case law authority and the rights guaranteed
to all criminal defendapts under the United States Constitution, these rights are
clear and indisputable. Granting of the writ will be in aid of this courts appellate
jurisdiction, that exceptional circumstances warrant the exercise of this Courts
discretionary powers and that adequate relief cannot be obtained in any,other form

or from any other court.

"Hower is requesting that this most Honorable Supreme Court order or otherwise
require the United States District Court for the Wéstern District of Michigan
follow the statutes enacted by the congfess in 28 USC §2255(b) and this courts
case law aﬁthority in Massaro, to hold an evidentiary hearing to expand therrecord
so he can develop his claims of ineffective assistance of counsel assefted in his

2012 §2255 petition that have never been resolved "on the merits'".

The facts on which this motion is based are established in Howers' affidavit
in appx. B. In his original 2012 §2255, he swore under penalty of perjury that he
was coerced into pleading guilty to a crime he did not commit. He was told by his

attorney Nunzio, that if he did not plead guilty to the AUSAs' "off the record"

b



promis of-ls years, his Wifenwas going to be a?rested and his'children were géiﬁg
into state foster care and he would get the maximum of life in federal prison and
‘be charged in state court with similar charges. But he could not tell the judge,

he was told by his attorney Nunzio, to lie to the judge. Nunzio made him study the

charging documents so he knew how to answer the Judges questions at the plea hearing.

!
' t . i ! f ! -, !

His attorney gave him the ‘answers to the "test" given by the judge. He_swore that he
ordergd his attormneys to move for Withdrawl of hié guilty plea on three separate
occasions beforevsentencing. These atférney— client qon§er$étidﬁs occu;ed‘outside
fhe.courtxdom, a few were held at tﬁe federal holdévef, 50 miles away from_the
courthouse, a few in the'attorhey— client room at the courthouse, and one walking

into the courtroom and one at the Kent County Jail.

The.lower ébﬁrts aésért that'tﬁey afe,not reqﬁiréd,to.hoid ; heafihg infq

* the ineffective assistance of counsel claims made in the 2012 §2255 petition
because "they were meritless based on Howers testimony at the plea hearing" and
their assertion that the district court "did a full review of the record but could-
:. néf“find any evidence to suppért Hpﬁersiclaims" is not only an attempt tp'invalidate
the legislative power held by congress and this Court; but causes one to pause and
question what are the true motives of the lower courts if not to ensure fhat the
law is followed equally for all, justice-be done and to guardntee that an innocent
man 1s ﬁot 51t£1ng in prléon because his attorney.was actlng.more aé an agent for
the government and not as omne guaranteéd by the Sixth Amendment of the United

States Comstitution.

Hower has presented the plea withdrawl and the coerced guilty plea claim in
all of his motions for federal collateral relief. All were misconstrued as
"second or successive" petitions and dismissed without review, eventhough the

:lowéf'CGufts continue to characterize thesé motions as suchy, théy-can never be -

-_;w1th1n the meaning of 28 USC §2255(h), applying 'Sanders v. Unlted States", 10 LED

2d 148 373 US1l, which states "no matter how many prior applications for federal

—
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collateral relief have been made, if the same ground was earlier presented but

not adjudicated on the merits, 28 USC 2255(h) does not apply.'" Until the AUSA and
his attorneys respond to the claims of constitutional error made in the 2012 §2255,
this'case can never be adjudicated '"on the merits" and can never be a "second or

successive'" within the meaning of 28 USC §2255(h) or 28 USC §2244(b).

i i ! ! f

In Johnson v. Williams, 185 LED 2d 105 568 U.S. 289, this court explains

what "on the merits" review is: "a judgment is said to have been rendered on the
merits only if it was delivered after the court.... heard and evaluated the evidence
and the parties subétantiye argumenté.".Used in this céntext,_the word "ﬁeritsf

is defined as the fight‘énd wrong of a matter,.as a law caée_unobsecured by

procedural details, technicalities, personal feelings, ect. Blacks Law Dictionary,

1199 (9th ed. 2009)

Thé district court ﬁas required to hoid an evidentiary ﬁearing as requirea
by 28 USC §2255(b) and this courts rule of conétitutional law in Massaro, which
EXPRESSLY instructs the district court to grant a prompt hearing to resolve any.
questions not conclusively resclved by the record. Ineffective assistance of counsel °
claims by their very nature require development of the record to support a
defendants claims because the evidence introduced at trial will be devoted to

guilt . or innocence and the penalty, and the resulting record does not disclose

the facts necessary to decide either prong of the Strickland v. Washington, 466

US 668 687 104 S.ct 2052 80 LED 674 analysis. Howers' sworn notorized affidavit

" is the only record of multiple attorney- client conversations and must be accepted

as true unleéé proven.oéherwise;"The léwer éoﬁffs havé néver maae any ﬁiséussioh
about this affidavit, or have éver acknowledge its existence. At nd time in the

past-six years and countless opportunities has either of his attorneys or amyone
in the United States Attorneys Office ever offered any contradicting evidence or
statements to refute any of Howers' requests for.federalAcollateral relief or to

the factual record established in the sworn affidavit. Instead, the United States

g



Attorneys Office defends AUSA Mekaru'by relying on an incomplete record by
claiming "there is no evidence on the record to support Howeré‘claims." But the
factual narrative put forward by Himorelates‘ priﬁarily to purported occurrences
outside the courtroom and upon the undeveloped record could therefore cast no real

light.

Hower was allowed under Fed. R. Crim. P. 11(d)(2)(b) to move for withdrawl
of his guilty plea anytime- before sentencing and his attorneys failure to move
for withdrawl when requested violates the Sixth Amendment without regard to the
probability of success. The atforneys failure to file the motion to withdrawl at
the behesg of Hower is particularly problematic because it does not merely depfive
him of effective assistance of counsel, it deprives him of the assistance of counsel
altogether. If his attormeys had actually fé6llowed his orders he would have been
able to-inform the court of hié innocence, the threats made against his family

and the "off the record" promise.
\

Thg lower courts decision not to allow Hower to develop his ineffective
assistance of counsel claim by holding a hearing or otherwise inquire into them,
when they were preserited with a factual narrative of the events that is neither
contradicted by the record nor inherently incredible, is outside the norms and has
shown a fundamental defect in the proceedings that has inherently resulted in a
complete miscarriage of justice, an error so egregious that it has amounted to a
violation of his Due Process Rights under the Fifth Amendment of the United States
Constitution, that requires this couft with ultimate authority over all other courts

to fix.

The lower courts are hiding behind AEDPSs' strict "second or successive'
petition requirements. The district court was required by 280U'USC §2255(b) to hold
an evidentiary hearing to expand the record to include the details of attormney-

client conversations that happened outside the courtroom and are not on the record,

9



to aid the court in determing the truth of Howers' claims. without the details
of the conversations, no court can properly resolve Howers' 2012 §2255 petition.
The district court knows that due to the nature of his charges~arid his pro se,

status, he is very unlikely to gain any meaningful review of his claims.

CONCLUSION

All Hower is asking for is an evidentiary hearing as required by law,
and to have the record established to include the details of the conversations
between him and his attorneys and then for the court to answer the claims made
in the 2012 §2255, was he coerced into pleading guilty and did he order his

attorneys to move for withdrawl of his guilty plea before sentencing?

The Petition for a Writ of Mandamus should be granted.

M@/Z(/A C/@,z«-/? Respectfully Submicted, MQ M

I declére under penalty of perjury that the foregoing is true and correct.
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