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April 10,2019
VIA E-FILING AND HAND DELIVERY
Hon. Scott S. Harris
Supreme Court of the United States
Washington, D.C. 20543

Re:  No. 18-847, BNSF Railway Co. v. Nye (April 18, 2019 conference)

Dear Mr. Harris,

As petitioner’s counsel of record, I respond to an April 4, 2019 letter in which respondent
purports to identify a “factual issue” as to the number of crossbucks installed with federal funds.
Respondent claims that no crossbucks were installed using federal funds.

In the petition, BNSF explained that there was overwhelming evidence federal funds
participated in the installation of two crossbucks at the crossing. (Pet. 12-14.) But, even assuming
there were not two, the alternative was that at least one crossbuck was installed with federal
funds. (BNSF Reply Br. at 2-6.) This was based on —

(1) the decision below, which found a factual dispute “as to whether one or two crossbucks
were installed” during the federal program (App. 17a.);

(2) the testimony of the state DOT official (Hofener) that he initially stated there was one
crossbuck added as part of the project but later corrected the amount to two crossbucks
(Tr. 1656-58; Opp. 29 n.4);

(3) Respondent’s own opposition brief, which claimed “only one crossbuck was installed at
the crossing” during the project (Opp. 21; see id. at 5, 29 n.4);

(4) The Quantities Installed List, which showed that two crossbucks were installed in
February 1980 at the subject crossing as part of an upgrade project (Def. Ex. 301-
admitted at Tr. Vol. 7 1625-30).

The Quantities Installed List resolves the purported dispute. This form confirms that, at
the subject crossing (DOT #672023L), the Oklahoma upgrade project added one “X buck only”
to an existing post and one “X buck on new post.” (Def. Ex. 301.) Thus, this addition of two
crossbucks and one post presents a stronger case than O’Bannon, where “the defendant ‘railroad
submitted a quantities installed form showing the installation of ‘one crossbuck and one wooden
post.”” (Respondent’s April 4 letter, citations omitted). For convenience, a copy of the Quantities
Installed List, admitted at trial without objection, is attached.

Sincerely,

m%,%

Charles G. Cole
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