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No.______ 

In the 
SUPREME COURT OF THE UNITED STATES 

MARC DUTCH, Petitioner 

v. 

UNITED STATES OF NEW MEXICO, Respondent 

On Petition for Writ of Certiorari to 
the United States Court of Appeals for the Tenth Circuit 

Certificate of Service 

I, Brian A. Pori, hereby certify that on March 12, 2019, a copy of 

the petitioner’s Motion for Leave to Proceed in Forma Pauperis and 

Petition for Writ of Certiorari to the United States Court of Appeals for 

the Tenth Circuit were mailed postage prepaid, to the Solicitor General 

of the United States, Department of Justice, Room 5614, 950 

Pennsylvania Avenue, N.W., Washington, D.C. 20530-0001, counsel for 

the Respondent. 
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DATED: March 12, 2019 s/ Brian A. Pori 

BRIAN A. PORI 
Attorney for the Petitioner & 
Counsel of Record 

Office of the Federal Public 
Defender District of New Mexico 
111 Lomas Blvd., NW, Suite 501 
Albuquerque, N.M. 87102  

Telephone: (505) 346-2489 
Facsimile: (505) 346-2494 
E-mail: brian_pori@fd.org

Respectfully submitted, 

STEPHEN MCCUE 
Federal Defender 


	2018-12-18 Order denying rehearing_for CP
	UNITED STATES COURT OF APPEALS
	ORDER

	cp dutch_bpedits
	Questions Presented for Review
	Table of Authorities
	Opinions Below
	Statement of Jurisdiction
	Pertinent Constitutional & Statutory Provisions

	Statement of the Case
	Reasons for Granting the Writ
	Review is necessary to address whether Mr. Dutch’s sentence enhancement under the ACCA conflicts with Apprendi’s requirement to prove that he had three previous convictions for offenses “committed on occasions different from one another.”
	In its Order and Judgment, the Tenth Circuit did not discuss Mathis’ holding, and only cited it to cursorily dismiss Mr. Dutch’s contention that the Armed Career Criminal Act (ACCA) enhancement runs afoul of the Sixth Amendment. The panel relied on ca...
	A. The exception to Apprendi for the “fact of a prior conviction” applies to the simple fact of a prior conviction not facts about a prior conviction.
	B. The determination whether previous convictions were for offenses “committed on occasions different from one another” requires finding facts about prior convictions, not the simple fact of a prior conviction.
	1. The plain language of the ACCA shows these facts are subject to the rule of Apprendi.
	2. Cases that have interpreted the phrase “committed on occasions different from on another” confirm its highly fact-specific nature.



	3. 23TThe Tenth Circuit’s reliance on Michel is problematic as it is contrary to intervening precedent from this Court.
	C. This Court should reverse the Tenth Circuit’s decision to remand for resentencing.

	Conclusion

	Order and Judgment_Dutch_for CP
	UNITED STATES COURT OF APPEALS FOR THE TENTH CIRCUIT
	ORDER AND JUDGMENT*
	I
	II
	III

	ROA Vol 3 Transcript_for CP
	20 (Court in recess at 1:08 p.m.)




