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Synopsis

Background: Defendant who had pled guilty pursuant to
a plea agreement to grand theft and uttering a forged
instrument, executing a scheme to defraud a financial
Institution, and counterfeiting a license tag, but whose
conviction for executing a scheme to defraud a financial
institution had been overturned by the United States
District Court for the Southern District of Florida, K.
Michael Moore, J., 720 F.Supp.2d 1369, moved for return
of restitution paid and for damages for his allegedly
illegal detention and false imprisonment. The 19th Judicial
Circuit Court, Indian River County, Cynthia L. Cox, J.,
dismissed motion. Defendant appealed.

[Holding:] On rehearing, the District Court of Appeal,
Warner, J., held that the 90-day period, as prescribed
by the Victims of Wrongful Incarceration Compensation
Act, in which defendant could file his motion began upon
dismissal of the conviction.

Affirmed.

West Headnotes (5)

[1} Criminal Law
<= Review De Novo
The District Court of Appeal would review
de novo trial court's dismissal of defendant's
motion for return of restitution paid and for
damages for his allegedly illegal detention and
false imprisonment, which the trial court had
dismissed as untimely under the Victims of
Wrongful Incarceration Compensation Act;

2]
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statutory construction was a question of law.
Fla. Stat. Ann. § 961.03.

Cases that cite this headnote

Criminal Law
4= Constitutional and statutory provisions

Statutory construction is a question of law.

Cases that cite this headnote

Seatencing and Punishment

<= Recovery of payment made
States

&= State expenses and charges and statutory
liabilities
The 90-day period, as prescribed by
the Victims of Wrongful Incarceration
Compensation Act, in which defendant could
file his motion for return of restitution paid
and for damages for his allegedly illegal
detention and false imprisonment began when
a federal court dismissed his conviction for
executing a scheme to defraud a financial
institution, which was a conviction that
occurred when he pled guilty, pursuant to
a plea agreement, to that charge along with
charges of grand theft and uttering a forged
instrument and counterfeiting a license tag.
Fla. Stat. Ann. § 961.03.

Cases that cite this headnote

Courts }
<= In general;retroactive or prospective

operation

The United States Supreme Court decision
of Nelson v. Colorado, 137 S.Ct. 1249, which
held that a state could not retain funds paid
to it by a defendant pursuant to invalidated
criminal convictions, was an evolutionary
refinement of the law rather than a major
jurisdictional upheaval, and thus it did
not apply retroactively to allow defendant's
otherwise untimely motion, as prescribed
by the Victims of Wrongful Incarceration
Compensation Act, for return of restitution
paid and for damages for his allegedly illegal
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detention and false imprisonment. Fla. Stat.
Ann. § 961.03.

Cases that cite this headnote

[51 Courts
%= In general;retroactive or prospective
operation

Sentencing and Punishment
& Recovery of payment made

States

&= State expenses and charges and statutory
liabilities
The United States Supreme Court decision
of Nelson v. Colorado, 137 S.Ct. 1249,
which held that a state could not retain
funds paid to it by a defendant pursuant
to invalidated criminal convictions, did not
invalidate the 90-day period, as prescribed
by the Victims of Wrongful Incarceration
Compensation Act, in which defendant could
file his motion for return of restitution paid
and for damages for his allegedly illegal
detention and false imprisonment, even if
Nelson applied retroactively; Nelson allowed
minimal procedures for seeking a refund, and
a time limit for seeking a refund was such a
minimal procedure. Fla. Stat. Ann. § 961.03.

Cases that cite this headnote

*100 Appeal from the Circuit Court for the Nineteenth
Judicial Circuit, Indian River County; Cynthia L. Cox,
Judge; L.T. Case Nos. 312002CF1339A, 312002CF720A,
312002CF001483A.

Attorneys and Law Firms
David K. Brewster, Ft. Pierce, pro se.

Pamela Jo Bondi, Attorney General, Tallahassee, and
Heidi L. Bettendorf, Assistant Attorney General, West
Palm Beach, for appellee.

ON MOTION FOR REHEARING

Warner, J.

We deny the motion for rehearing but grant appellant's
motion for written opinion. We withdraw the per curiam
affirmance and substitute the following in its place.

Appellant, David Brewster, appeals an Order Denying
Motion for Damages, for Return of Restitution and
Compensation, which the court dismissed as untimely
filed pursuant to section 961.03, Florida Statutes (2017).
The court also ruled that Nelson v. Colorado, — U .S.
——, 137 S.Ct. 1249, 197 L.Ed.2d 611 (2017), requiring
the return of fees, costs, and restitution after a conviction
has been overturned, could not be applied retroactively.
We agree with the trial court and affirm.

Appellant was originally charged in case number 02-720
with grand theft and uttering a forged instrument. In
another case, 02-1339, he was charged with executing a
scheme to defraud a financial institution, and in a third
case, 02—1483, he was charged with counterfeiting a license
tag. He entered into a plea agreement with the State on
all three charges, whereby he agreed to plead no contest
and to pay restitution in 02-720 and 02-1339. In turn,
he would be sentenced to a three-year term of probation
in 02-1339. The trial court entered a final Judgment of
conviction and sentence upon the charges.

*101 Subsequently, -in 2009, a federal court vacated

his conviction in 02-1339.1 Brewster v. McNeil, 720

F.Supp.2d 1369 (S.D. Fla. 2009). Brewster then filed a

motion to correct sentence. He argued that the vacation
of his conviction in 021339 affected his negotiated plea
agreement in the other two cases. The trial court rejected
this argument as the restitution payments were part of a
plea agreement on all three cases, and the convictions on
the other two had not been vacated.

Years later, in 2017, appellant filed in all three cases a
“Motion for Damages, For Return of Restitution and
Compensation Pursuant to Nelson v. Colorado, 581 U.S.
——, 137 8.Ct. 1249, 197 L.Ed.2d 611 (2017).” Appellant
sought the return of the restitution amounts paid in
02-720 and 02-1339. He also sought damages for his
illegal detention and false imprisonment. The trial court
denied the relief on the grounds that the petition was
untimely filed pursuant to section 961.03, Florida Statutes
(2017), the Wrongful Conviction Act. The court also
concluded that neither the U.S. Supreme Court nor the
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Florida Supreme Court has held that Nelson applies

retroactively. The court dismissed his motion for return of

restitution and compensation. Brewster now appeals the
trial court's dismissal of his motion.

on the refund of exactions dependent upon a conviction
subsequently invalidated.” Id. at 1258.

The Court did not hold that Nelson was to be applied
retroactively. Our supreme court established in Wirt v.

(1] [2] We review the trial court's ruling de novo, as State, 387 So.2d 922, 929 (Fla. 1980), that a decision will

statutory construction is a question of law. See Bartek v.
State, 198 So.3d 1009 (Fla. 5th DCA 2016).

[3] Pursuant to section 961.01,
(2017), the legislature created the Victims of
Wrongful Incarceration Compensation Act, permitting
compensation to persons wrongfully convicted of crimes.
Under the act, a person is entitled to compensation
for wrongful incarceration, including costs, fines, and
attorney's fees, due to his wrongful conviction. § 961.06,
Fla. Stat. (2017). Section 961.03(1)(b) 1., Florida Statutes
(2017), requires that a petition for compensation be filed
within ninety days of the order vacating the conviction. In
af;pellant's case, the federal court order, resulting in the
dismissal of his conviction, was entered in 2009. Under
section 961.03(1)(b) 1., appellant should have filed the
petition within ninety days of that order in 2009. Instead,
appellant filed his petition under section 961.03 in 2017.
Thus, the trial court properly found it was untimely.

4] Appellant seeks to avoid the time bar by contending

that Nelson v. Colorado should be applied retroactively
to authorize this late-filed petition. We disagree for
two reasons. First, Nelson is not the type of change
in law which should be applied retroactively. Second,
Nelson did not invalidate procedural measures required to
assert a compensation claim, and the time limitation is a
procedural measure.

In Nelson, the court considered whether the Colorado
Exoneration Act violated due process by requiring
defendants, whose convictions had been reversed or
vacated, to prove their innocence by clear and convincing
evidence in order to obtain a refund of costs, fees, and
restitution paid. The Supreme Court held that when a
criminal conviction is invalidated, the state may not retain
funds paid to it by a defendant pursuant to the now
invalidated convictions. Nelson, 137 S.Ct. at 1256-58. The
Court particularly held that the state may not require a
defendant to prove his or her actual innocence in order
to secure return *102 of property. Id at 1256. The
Court concluded: “To comport with due process, a State
may not impose anything more than minimal procedures

P Y=

FiratoaN © 2013 Thomson Reuers, No o

Florida Statutes

be considered retroactive only when it amounts to a major

jurisdictional upheaval in the law. It explained that these

fall into two categories:

Although specific determinations
regarding the significance of various
legal developments must be made on
a case-by-case basis, history shows
that most major constitutional
changes are likely to fall within
two broad categories. The first are
those changes of law which place
beyond the authority of the state the
power to regulate certain conduct
or impose certain penalties. This
category is exemplified by Coker
v. Georgia, 433 U.S. 584, 97 S.Ct.
2861, 53 L.Ed. 2d 982 (1977),
which held that the imposition of
the death penalty for the crime
of rape of "an adult woman is
forbidden by the eighth amendment
as cruel and unusval punishment.
The second are those changes of law
which are of sufficient magnitude to
necessitate retroactive application as
ascertained by the three-fold test of
Stovall [v. Denno, 388 U.S. 293, 87
S.Ct. 1967, 18 L.Ed. 2d 1199 (1967)
1and Linkletter [v. Walker, 381 U.S.
618, 85 S.Ct. 1731, 14 L.Ed. 2d
601 (1965) 1. Gideon v. Wainwright,
of course, is the prime example of
a law change included within this
category.

Id In contrast, those decisions which amount to an
evolutionary change in the law will not be applied
retroactively:
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In contrast to these jurisprudential
upheavals are evolutionary
refinements in the criminal
law, affording new or different
standards for the admissibility of
evidence, for procedural fairness, for
proportionality review of capital
cases, and for other like matters.
Emergent rights in these categories,
or the retraction of former rights
of this genre, do not compel
an abridgement of the finality of
judgments. To allow them that
impact would, we are convinced,
destroy the stability of the law,
render punishments uncertain and
therefore ineffectual, and burden
the judicial machinery of our state,
fiscally and intellectually, beyond
any tolerable limit.

Id. at 929-30 (emphasis supplied). As Nelson involved
procedural fairness in the proceeding, it is an evolutionary
refinement of the law, not a major jurisdictional

Footnotes

upheaval. See also Regan v. State, 787 So.2d 265,
267-68 (Fla. 1st DCA 2001) (distinguishing between
“jurisprudential upheavals” in the law, which warrant
retroactive application under Witt, and those changes
which are evolutionary refinements).

[5] A second reason that Nelson does not apply is that
in Nelson, the Court allowed “minimal procedures” for
seeking a refund. Nelson, 137 S.Ct. at 1258. We consider
a time limit for seeking a refund as such a minimal
procedure. Surely, requiring a defendant to bring a
demand for refund within reasonable time limits is not
onerous to the defendant and brings reason and order to
the refund process.

For the forégoing reasons, we affirm the order dismissing
appellant's claim for refund of restitution, and hold that
Nelson v. Colorado cannot be retroactlvely applied to this
untimely petition.

Affirmed.

Gross and Levine, JJ., concur.
All Citations

250 S0.3d 99, 43 Fla. L. Weekly D1336

1 The federal opinion explains that he was convicted under section 655.0322(6), Florida Statutes, which was modeled
on the federal bank fraud statute, for passing bad checks. The court held that writing a check which is unsupported by
sufficient funds is not a fraudulent representation to a bank.

End of Document
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DisTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT

DAVID KELLY BREWSTER,
Appellant,

V.

- STATE OF FLORIDA,
Appellee.

No. 4D17-1980
[April 5, 2018]
Appeal from the Circuit Court for the Nineteenth Judicial 'Circuit,
Indian River County; Cynthia L. Cox, Judge; L.T. Case Nos.
312002CF1339A, 312002CF720A, 312002CF001483A.

David K. Brewster, Ft. Pierce, pro se.

Pamela Jo Bondi, Attorney General, Tallahassee, and Heidi L.
Bettendorf, Assistant Attorney General, West Palm Beach, for appellee.

PER CURIAM.
Affirmed.
WARNER, GROSS and LEVINE, JJ., concur.

* * %*

Not final until disposition of timely filed motion for rehearing.
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IN THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT
IN AND FOR INDIAN RIVER COUNTY, FLORIDA

STATE OF FLORIDA, FELONY DIVISION
CASE NO. 312002CF001339A
VS. 312002CF000720A
312002CF001483A
DAVID KELLY BREWSTER,
Defendant.

/

ORDER DENYING MOTION FOR RECONSIDERATION,
AND STRIKING NOTICE OF HEARING AND
CANCELING HEARING SET FOR JULY 7, 2017 at 9:00 a.m.

THIS CASE came before the court in chambers on the Defendant's pro se motion
filed on June 19, 2017. The court finds that the Defendant seeks reconsideration of the
dismissal of his motion for damages. The court finds that rehearing is not warranted.
Therefore, it is

ORDERED AND ADJUDGED that the motion for reconsideration is denied. The
notice of hearing is stricken and the motion hearing set for July 7, 2017, at 9:00 a.m. is
canceled. The Defendant has thirty days to appeal.

DONE AND ORDERED in chambers in Vero Beach, Florida, on June 20, 201 7.

i/ Cynthia L. Cox

CIRCUIT JUDGE

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the above order, including any
attachments, has been sent to /t?;/following addressee(s) by U.S. Mail, postage
prepaid, or by e-portal on 200 ZE) , 2017.

L ¢/ .
Copies to: ' J. R. Smith
i CLERK OF THE COURT
David K. Brewster
/] 2844 Stoneway Lane, Apt. D
\ Fort Pierce, FL 34982 , '
By:?{ /6/@%(/1%@?’;’ _
Service via e-portal: / Deputy Clerk
Nikki Robinson, ASA '
Office of the State Attorney
- APPENDIX
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IN THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT
IN AND FOR INDIAN RIVER COUNTY, FLORIDA

STATE OF FLORIDA, FELONY DIVISION
CASE NO. 312002CF001339A
VS. _ 312002CF000720A
312002CF001483A

DAVID KELLY BREWSTER,

Defendant.
/

ORDER DENYING MOTION FOR DAMAGES,
FOR RETURN OF RESTITUTION AND COMPENSATION PURSUANT TO
NELSON V. COLORADO, 581 U.S. !2017), . 137 S. Ct. 1249 (2017):
AND STRIKING NOTICE OF HEARING AND
CANCELING HEARING SET FOR JUNE 23, 2017 at 9:00 a.m.

~ THIS CASE came before the court in chambers on the Defendant's pro se motion

filed on June 14, 2017. The court finds that the Defendant seeks damages pursuant to
Nelson v. Colorado, 137 S. Ct. 1249 (2017) for his illegal detention and false
imprisonment, for return of fees, court costs, and restitution in these cases for convictions
and sentences that were vacated on June 12, 2009. The court finds the motion untimely
filed pursuant to Florida Statutes, section 961.03; where Nelson v. Colorado has not been
held by the United States Supreme Court or the Florida Supreme Court to apply
retroactively to these Florida cases. Therefore, it is

ORDERED AND ADJUDGED that the Defendant's motion is dismissed. The
notice of hearing is stricken and the hearing set for June 23, 2017, 9:00 a.m. is canceled.
The Defendant has thirty days to appeal.

DONE AND ORDERED in chambers in Vero Beach, Florida, on June 15,

s/ Cynthia L. Cox
CIRCUIT JUDGE

2017.

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the above order, including any
attachments, has been sent to the following addressee(s) by U.S. Mail, postage

1
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prepaid, or by e-portal on %gﬁ [Q , 2017.

Copies to:

David K. Brewster
2844 Stoneway Lane, Apt. D
Fort Pierce, FL 34982

Service via e-portal:
Nikki Robinson, ASA
Office of the State Attorney

J. R. Smith
CLERK OF THE COURT

By '
§Deputy Clerk



Fllm; # 82196476 E-Filed 12/17/2018 12:06:21 ¥84
Supreme Court of Florida

MONDAY, DECEMBER 17, 2018

CASE NO.: SC18-1161
Lower Tribunal No(s).:
4D17-1980;
312002CF001483AXXXXX;
312002CF001339AXXXXX;
312002CF000720AXX XXX

DAVID BREWSTER vs. STATE OF FLORIDA

Petitioner(s) Respondent(s)

This cause having heretofore been submitted to the Court on jurisdictional
briefs and portions of the record deemed necessary to reflect jurisdiction under
Article V, Section 3(b), Florida Constitution, and the Court having determined that
it should decline to accept jurisdiction, it is ordered that the petition for review is
denied. :

No motion for rehearing will be entertained by the Court. See Fla. R. App.
P. 9.330(d)(2).

CANADY, C.J., and PARIENTE, QUINCE, LABARGA, and LAWSON, JJ.,
concur.

A True Copy
Test:

D>
John A. Tomasino
Clerk, Supreme Court

db
Served:

HEIDI L. BETTENDORF
DAVID BREWSTER
CELIA TERENZIO
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