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QUESTIONS PRESENTEDH

I. Did the Virginia Supreme Court rule:
erroneously in dismissing vpetitioner's
appeal as being untimelv under Rule 5:9(a)
of the Supreme Court of Virginia.

ITI. ~ Did the Ciarcuit Court of Culpeper Countv,
Virginia the last court that ruled,
erroneously dismiss petitioner's Motion
For a New Trial under Rule 1:1 of the Rules
of the Supreme Court of Virginia.

IIT.. Did the Circuit Court of Culpeper COuntv,
Virginia the last court that ruled,
erroneousivy rule that the Culpeper, Virginia
Police Department was not in violation of
Code of Virginia §19.2-59 illegal search,
and Amendment Four of the United States
Constitution., and Brady v. Md.

iv. Did the Circuit COurt of Culvever Countv,
Virginia the last court thastruled,
erroneouslv rule when it dismissed petitioner's
Motion For a New Trial on newlv discovered
missing edidence, exoulpatorv, and impeachment
evidence after 21 davs has expnired, and Brady.

V. Did the Circuit Court of Culpeper Countv,.
Virginiasthe last court that ruled,
erroneously rule when it did not erant a new
triatlbased on -prosecutoraly, police misconduct

VI. Did the Circuit Court of Culpepber.Countv.
Virginia the last court that ruled,
erroneouslv did not erant petitioner a
New Trial when the conviction was
princinallv based on periurv.

VII. Did the Circuit Court error when the Common-—.
wealth failed to deny that there were four in-

cidents of sexual intercourse not one incident
of rape, Brady v. Md.
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Praecipe, Petition For Reheraing, August 18, 2018

Order Denying Motion for New Trial, CR06-135-01,-02,
CR06-136-01, CR06-174-01,-04,-06

Praecipe, Motion to deny Respondent's Motion to
Dismiss,and For Default Judgement, August 1, 2018,
Rule 3:19, 3:8, Rules of the Sp. Court Va.

Motion to Dismiss Defendant's Motion For New Trial,
July 20, 2018, Rule 1:1 (RSC Va.), Lewis v. Com.,
18 Va. App. 5 (Va. App. 1994)

Memorandum of Law in Support of New Trial, Pages 1-13,
Certificate of Service

Praecipe, Motion for Leave of Court to File Amended
Pleading and to File Pleading, Motion For Leave of "
Court and to File Motion to Supplement Motion For
New Trial, Affidiavit, Motion For Leave of Court and
to file Motion For Out of Circuit Counsel

Praecipe, Motion For New Trial, Pages 1-5

Com., v. Smith, 263 Va. 13263; Va. LEXIS 82002 Va.
LEXIS 8 (Va. 2002); Smith v. Com., 56 Va. App. 351
(Va. App. 2010); Com., v. Morris, Com., v. Chan,

281 Va. 70; 2011 Va. LEXIS 19 (VA. 2011), Zemene v.
Clarke, 768 S.E.2d 684 (Va. 2015)

Code of Virginia §8.01-229(D)

Hicks v. Director, Dept., of Corr. 289 Va. 28387 (Va. 2015)

Consent to Search signed by the victim at 1932 hrs.

Culpeper Police Dept., Field Investigation Reports
Violation Protective Order, Abduction, Rape

Culpeper Police Dept.., Evidence Vouchers

Culpeper Police Dept., Chain of Custody documentation
Ttems 1-38

Petitioner's Property sold by victim, Deed of Gift
(Dark Horse Capital), TT158 Victim testimony, Apple
(FCU) letter dated May 17, 2012, true copy of check
#2040, Lang & Foster copy of check tendered, TT344



APPENDIX Z2

APPENDIX Z3

APPENDIX Z4

APPENDIX Z5

APPENDIX Z6

Brault Plamer Steinhilber & Robbins letter dated

July 28, 2016, substantial material, copy of subpoena
duces tecum issued to Culpeper Police Dept., copy of
envelpoe dated (received June 27, 2016), Palmer letter
dated June 23, 2016

Agreed Order For Discovery And Inspection pages 1-3

Court Proceedings May 17, 2006 and June 9, 2006
Preliminary Hearing Cover Page-202, Cover Page Motion
and Bench Trial February 12-14, 2007 Volume I-II- 504

Missing Evidence, Copy of Culpeper Police Report re-
flecting victim $30,000 in debt, envelope Plamer dated
August 1, 2016, received August 3, 2016, letter dated
August 1, 2016 (disc), copy of CD/DVD credit report,
TT 62 roll trenty-one (21), Culpeper Police 0602-0118
Rolls #1~4, June 1, 2017 letter from Culpeper Police,
Property and Evidence Record item #02, Chain of Custody
Report Circuit Court, June 25, 2017 letter to Virginia
Coppedge, June 13 and May 22, 2017 letters to Virginia
Coppedge, Culpeper Police Photo Log case # 0602-0118
roll #1,#2,#4, June 26, 2017 letter from Clerk, August
15, 2017 letter from clerk,September 6, 2017 letter
from clerk, evidence list 06020118 items 1-38, case#
0602-0118 photo log #021706-01,02, Chain of Custody
items #2-#6, #37-38

Prosecutoral misconduct, False proffer in argument, !
Brief, July 12, 2006 motion to join, July 7, 2006,
Pre: :Hrng. at 37 victim, TT184 victim, first Mr. Lucas
Stephen Scott Lucas child support check reflecting his
residence in Alexandria, Va., Culpeper Police Report
(Stephen C. Frazier) "they both woke up .. went to
kitchen cooked breakfast, officer notes, July 12 at67,
letter of stipulation to evidence, TT 392 Art checked
evidence out several times, letter from trial counsel
dated May lq, 2007 page 2 Charlottesville "receipts",
Hertz Receipt 8:19pm, victim testimony Pre. Hrng. at
32 arrived home "8-9pm approximately, Town of Culpeper
August 15, 2016 response to August 2, 2016 petitioner
letter, evidence vouchers VHS video tape 7-11, Hertz
Rent-a-Car Tag, Chain of Custody item #1, VHS Tape,
Apple (FCU) June 22, 2012 letter transaction Verfica-

“tion, Apple (FCU) transactions 2/11-06 Southgate Safe-

way (Culpeper), Va. copy Visa Check Card, ATM Audit
Report, Order denying preservation of video tape, Order
Dismissing motion for rehearing, Affidavit petitioner,



APPENDIX Z7

APPENDIX Z8

APPENDIX Z9

APPENDIX Z10

APPENDIX Z11

APPENDIX Z12

September 12, 2017 letter to Commonwealth Attorney
Culpeper, Open File Policy, Exculpatory/Impeachment
evidence

Police Misconduct, TT103 Hayes handcuffs in fox fur
located in master bedroom closet, Affidavit for a
search warrent attempted murder in first degree,
false return on search warrent, photo log 0602-
0118-01 items #1,#2, pictures taken in wrong room
non search warrent, Perjury Patrick Coffey in

affidavit attempted murder in first degree §18.2-

39

Culpeper Police Preliminary Hearing, Trial Test-
imony, Perjury, Pre. Hrng. at 143,144 Dan L. Art,
Trial Testimony TT61, 63, 365, 403 Art, Trial Test-
imony TT108-111, 114-115 Welsh, Trial Testimony
TT100-102, 104-107

Knife, TT119 Welsh, TT315 Patricia Lucas, Order
Preservation CR06-136-01, wrong knife crime scene
staged

Knowing use of perjured testimony and failure to
correct testimony known to be false, Culpeper
Supplemental Report warrents issued by Hayes,
Perjury Dan L. Art false return on search warrent
evidence collected on February 11, 2006 at the

home in Culpeper, now evidence is in Fauquier Cnty.,
on March 14, 2006 at the execution of a search
warrent, sentry safe, HP Laptop

Newsppaer article Ronald Myers evidence technician
in petitioner's cases convicted of a felony TT57,
Culpeper Police Dept., letter spinning the story
contridicting the one given to the media article
a different version given to the Commonwealth
attorney "Brady"

Failure to deny any and all allegations in motion
to dismiss filed by the Commonwealth Attorney's
Office's Mr. Morehouse, petitioner established that
the Commonwealth had knowledge that there were 4
incidents of sexual intercourse not 1.incident of
rape and sodomy, letter mailed certified mail
return receipt all that testified committed perjury
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- OPINIONS BELOW

The Virginia Supreme Court's Order
dismissing petitioner's appneal-is at
appx., C. The Circuit Court of Culpeper
Countv, Virginia's Order dismissing
petitioner's Motion For a New Trial is at
appx.. N. The Order denving petitioner's.
Petition For Rehearing Final Order. Circuit
Court Culpeper Countv is at aboonx. K.

JURISDICTION

The Circuit Court of Culveper Countv
entered iudgment September 17, 2018 (Final
Order). The Virginia Supreme Court entered
1'.ud2menﬁ ‘November 14, 2018,4.s.C, §l1§4®

PROVISIONS INVOLVED

Relévant statutorv provisions are at

-apDdX.. E,Eﬁ,u)\/.\
STATEMENT

Petitioner Henrv Johmnson Lucas Jr..
was convicted on several charges involving
his wife Patrica Lucinda Knighé Lucas.

Petitioner filed suit on or around
Januarv 27. 2008-a9ainst his then ex-wife.
Petitioner was. granted discoverv on a limited

basis to obtain answers via interrogateries.
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Petitioner wrote the Defendant's Counsel

Mr. Thomas C. Palmer. Jr..#VSBO5144 for
documents. The dbcuments were from the
Culveper Police Devpartment. On June 27, 2016
and August 3, 2016 petitioner received
several dozen uhdisclosedgdocuments«mwh@
exculpatorv and impeachment value. The
evidence was violative of the agreed order
for discoverv,

Petitioner. moved the Circuit Court of
Culpeper County, for a_suam&ﬁﬁ;;Petipion,For,
Habeus Corpous denied November 1. 2017.
Petitioﬁer apnealed to the Virginia_SuDreme
Court case is currentlv under review.

Petitioner filed a Motion For a New Trial
June 27, 2017 (Mail Box Rule). On Julv 20,
2017, the Commonwealth Attornev filed a Motion
to Dismiss. The Ciruit Court of Ciilbpener Countv
entered an Order tozDismiss petitioner's case
on August 10, 2017, Petition For Rehearinge

denied August 24, 2018. The Commonwealth of

Virginia did not denv anv of petitioner's

allegations in its Motion to Dismiss.

-

Petitioner appealed to the Virginia

SuDreme Court. The Court entered an Order



denving the petition as untimelv on November
14, 2018. The Court's Ruliéng was based on

Rule 5:9(a) of the Rules of the Supreme Court
of Virginia. In Virginia a general law enacted
by the General Assemblv prevails over a rule
of the Supreme Court of Virginia. The ruling
of the Court in Rule 5:9(a) is in conflict
with Code of Vireinia §8.01-671.

The General Assemblv has not enacted a
Nﬁtiae of Appeal as a reaquirement for filing
in the Virginia Supreme Court. It has enacted
a 90 dav rule for filing a vpetithon in the
Virginia Supreme Court under §8.01-671.

The General Assemblv has however under
§8.01-675.3 reauiring a Notiee of Abpeal in
the Virginia Court of Appeals.

With that said petitioner filed a Notice
of Avbveal of the Circuit Court of Culpeper
Countv'é Final Order/AL_;HqOUSé\ M@{’@u‘/w‘

REASONS FOR GRANTING THE PETITION

This petition presents six auestions
meriting review. First. the Court; below ..
adopted erroneous decisions based on two
Rules of the Supreme Court of Virginia. In

descending order Rule 5;9(&0 Notice of



Appeal (a) .filineg deadline ... No Appeal
shall be allowed unless, within 30 davs
after the entrv of Final Judgment or other
appealable order .... In Rule 5:9(a) bv
ptain language "or other appealable order's
is limiting. Petitioner appealed the "Final®
Order". There have been several decisions bv
the Virginia Supreme Court whereinnthe
decision was based on the "Final Judement"
order. Petitioner moved the Circuit Court for
a Petition Fér Rehearineg and aoppealed baséd
on the Final Order. Petitioner filed a
Notice of Appeal ahd the apbneal Both within
30 davs of the Final Order. Notice of appeal not req.

Second, the Circuit Court decision was
erroneous based on Rule 1:1 of the Rules of
the Supreme Court of Vireginia. Rule 1:1
Finalitv of Judements. All Final Judgments,
Orders. ... shall remain under the control of
the trial court ... for twentv-one davs after
the date if entrv. and no loneger.

However., Rule 1:1 is not absoluté. The
Commonwealth Attornev ;nd the town of Culpeper
Viatédinia Police Devartment obstructed

petitioneffmTherefore.iCQﬂe;qffVirginia§§8.0l—229;(D)



is applicable.

Third, the Circuit Court erroneously based
its decision to deny petitioner's motion for a
new trial on newly discovered evidence of an
illegal search of petitioner's residence undér
Code of Virginia §19.2-59 and Amendment Four of
the United States Constitution. No consent to.
search or search warrent at the time of seizure.

Fourth, the Circuit Court erroneously denied
petitioner's motion for a new trial based on newly
discovered missing evidence.

Fifth, the Circuit Court erroneoﬁsly denied
petitioner's motion for a new trial on newly dis-
covered exculpatory/impeachment evidence that the
conviction was based principally on perjury.

Sixth, the Circuit Court erroneously denied
a new on newly discovered evidence of prosecutoral
misconduct.

Seventh, the Circuit Court erroneously ruled
in that it did not grant a new trial when the con-
was principally based on perjury.

Petitioner appealed the final order. See appx.
J, K. Petitioner filed the notice of appeal after

the Petition For rehearing was denied.see appx.L, M.



Did The Virginia Supreme Court Rule Erron-
eously In Dismissing Petitioner's Appeal As
Being Untimely Under Rule 5:9(a) of The Supreme
Court Of Virginia.,It merits this Courts review.
The Supreme.Court of Virginia committed error
when it dismissed petitioner's appeal from the
trial court as being untimely. The court entered
an order denying the appeal based on Rule 5:9(a)
of the Rules of the Supreme Court of Virginia.
See appx. D. The Code of Virginia 8§8.01-671 Time
within which petition must be presented. A. In
cases where an appeal is permitted from the trial
court, no petition shall shall be presented for
an appeal to thé Supreme Court from any final
judgement whether the Commonwealth be a party or
not, (i) which shall have been rendered more than
90 days before the petition is presented, ....
The Code of Virginia does not prescribe a
filing of a notice of appeal in the case of an
appeal to the Virginia Supreme Court. It does
however prescribe such a notice of appeal in the
Couft of Appeals of Virginia. The Code §8.01-675.3
Time within which appeal must bé taken, notice.

.. notice of appeal to the Court of Appeals in



any case within the jurisdiction of the court
shall be filed within 30 days from the date of
any final judgement order, decree or conviction.
The Opinions Below Conflict With The Court Of
Appeals Of Virginia, Virginia Supreme Court And
This Court.

In Toghill v. Com., 289 Va, 220 (Va.2015),

in quoting Ayotte, Id. at 328-29, 126 S. Ct.
961(... frame work for discerning the proper
remedy to be applied when a statute is uncon-

stitutional as appliéd)..In Lahey v..Johnson,,

283 Va. 225 (2012)... the extent however thatiany

of those rules could be construed as conflicting

with the statute, the statute would "prevail []

over [them]." Turner v. Com., 221 Va. 513, 519-

20, 273 S.E.2d 36, 40 (1980)("The Constitution

of Va., Art., VI, §5, prohibits the promulgation
of any court rule 'in conflict with the general
law as the same shall from time to time, be es-
tablished by the general assembly'"); see Pulliam

v. Coastal Emergency Servs. of Richmond, Inc.,

257 Va. 1, 21-23, 509 S.E.2d 307, 319 (1999) (same)
see also Code §8.01-3(D)("In the case of any var-

ience between a rule and an enactment of the

ThDECBleisuNcmﬁf wHONAL AS APPLED . ol
oFthe | 4 HmMENOMENT, pprEo jdﬁt“)é



eral Assembly such varience shall be construed

so as to give effect to such enactment"). See

appx. G, H, Tlsm‘ff'h%&fﬂyze‘;“'iBZQB V#’-B(ZGO_%)}(W(:K
Petitioner moves to the language in Wellmore

Coal Corp., v. Harman Mining Corp., 264 Va. 279

(Va. 2002), II. Analysis Rule 5:9(a) provides
that"no appeal shall be allowed unless, within
30 days after the entry of final judgement
counsel for the appellant files with the clerk
of the trial court a notice of appeal ...." "date
of entry of any fimal judgement shall be the date
the judgement is signed by the judge."

Petitioner filed a notice of appeal based on
the final judgement. See appx. J, K. Notwithstand-
ing the fact that the statute Code of Virginia
§8.01-671 prevails over a rule of the Supreme
Court of Virginia, petitioner filed a notice of
appeal with the trial court. With that said it
was within 30 days and timely. See appx. A, B, G.

time for the purposes of appeal begins to run

from the date final judgement is entered. Peyton

v. Ellyson, 207 Va. 423, 150 S.E.2d 104 (1966).

v In discussing the Virginia Court of Appeals,

Supreme Court of Virginia and this Court in Smith

IS



v. Com.,,,56 Va. App. 351 (Va. App. 2010), Prior
to iﬁs Aecision in Jay, both our Supreme Court
and this Court have historically dismissed‘appeals
when the: mandatory requirements of the rules have
not been adhered to,

The holding of Jay could hardly be clearer,
"[bly dismissing rathef than denying the appeals
the‘Court‘of Appeals rendered the requirements
of Rule 5A:20 jurisdictional." 275 Va. at 517,

659 S.E.2d at 315. .... Jay commands that we do

not dismiss an appeal except on the grounds that

this Court lacks jurisdiction, .... It follows

that a rule of court cannot convey or limit jur-
isdiction. (FN6)

Indeed, a court refusing torexercise its jur-
isdiction or erroneously limiting its jurisdiction,
precludes the parties from being able to litigate
an issue as surely as if the court was without
jurisdiction.

Although a court cannot confer jurisdiction
upon itself, it does have the power to determine

whether it has jurisdcition.

Gibson v. Gibson, 5 Va. App. 426, 433, 364 S.E.2d

518, 522 (1988). (emphasis added)
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The appellate courts of the Commonwealth

are not alone in promulgating confusing juris-

prudence on this issue. In Kontrick v. Ryan, 540

U.S. 443, 453, 124 S. Ct. 906, 914 (2004), the
United States Supreme Court recognized that it

has created similiar confusion in the Federal
arena, [56 Va. App. 358] noting that it had been
“"less than meticulous™ in its use of the term
"jurisdictional"™ to describe timeliness require-
ments. The Supreme Court then obsreved that "[i]t
is axiomatic that court-prescribed rules of practice
and procedure, as opposed to statutory time limits,
do not creat or withdraw ... juridiction." Id.

(emphasis added). Again in Bowles v. Russell, 551

u.Ss. 205, 210-12, 127 S. Ct. 2360, 2364-65 (2007)
the Supreme Court noted that although several of
our recent decisions have undertaken to clarify
the distinction between claims processing rules,
jurisdictional rules, none of them calls into
question our longstanding treatment of statutory
time limits for taking an appeal as jurisdictional.
Indeed, those decisions have also fecognized the
jurisdictional significance of the fact that a

time limitation is set forth in a statute.at ¥769.
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No rule of court actually conveys, expands or
restricts the "jurisdiction" of the courts of

Commonwealth.

In McQuiggin v. Perkins, 133 S. Ct. 133 S.

Ct. 1924 (U.S. 2013), at 1932: As just noted,

see supra, at 1931-1932, we have held that the
miscarriage of justice exception applies to state
procedural rules including filing deadlines, Coleman
501 U.S., at 750, 111 S. Ct. 2546 (1991).

The timeliness_requirements~in the:Virginia
Supreme Court are outlined in Code of Virginia
§8.01-671 for appeals in the Virginia Supreme Court.
Did The Circuit Court Of Culpeper County Rule
Erroneously When It Based Its Decision To Dismiss
Petitioner's Motion For A New Trial On Rule 1:1
Of The RuleSOf The Supreme Court Of Virginia.

The Rules of the Supreme Court of Virginia
do not convey or restrict jurisdiction. The Common-
wealth Attorney of Culpeper County, Virginia in

its motion to dismiss relied on Lewis v. Com., 18

Va. App. 5 (1994), holds that a trial court lack's

jurisdiction to decide on a request for a new trial
after the expiration of the 21-day period if it did

not retain juridiction in any other way; see appx. P.
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- The Circuit Court of Culpeper County, Vir-
ginia retained jurisdiction over the case this
based on Code of Virginia §8.01-229(D).
The Code :0f. Virginia And The Decision In The
Case Below Conflict With The Courts Decision.

In perfinent part Code of Virginia §8.01~-
229(D) Obstruction of Filing by Defendant.--
or (ii) using any other direct or indirect means
to obstruct the filing of an action, then the time
that such obstruction has continued shall not be
counted as any part of the period within which the
action must be brought. See appx. U.

In Hicks v. Director Dept., of Corrections,

288 Va. 289 (2015), The Commonwealth correctly
argues that in previous cases we have said that

to invoke the tolling provisions of Code §8.01-
229(D), the obstruction by the defendant "'must
consist of affirmative acts of misrepresentation'"
and that "'[t]he fraud which will relieve the bar
of the statute must be of that character which in-
volves moral turpitude, and must have the effect
of debarring or deterring the plaintiff from his

"

action.'" Culpeper Nat'l Bank v. [289 Va. 298]

Tidewater ImproXvement: Co., 119 Va. 73, 84, 89 S.E. 118
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“121°°(1916). See appx. W. We apply the ends of
justice exception to Rule 5:25 in limited cir-
cumstances. .... Applying the exception is app-
ropriate when error as contemplated by the appellant
and when the failure to apply the exception would
result in a grave injustice. Gheorghiu, 280 Va.
at 689, 701 S.E.2d at 413. The reliance on Lewis
is misplaced. See appx. P, 5), 6)..See also appx. V..
III. The Newly Discovered Evidence of An Illegal
Search Of Petitioner's Residence And An Illegal
Search And Seizure Of Evidence Merits This Court's
Review.
On June 27, 2016, petitionerrec eived several dozen
items of exculpatory and impeachment evidence.
The items were mailed to petitioner by Mr. Thomas
C{ Palmer, Jr., a Fairfax City, Virginia attorney
VSB# 05144. See appx.Z 2,
The evidence contained a previously undisclosed
consent to search.signed by the victim. The form
was signed at 1932hrs. or 7:32pm, on February 11,
2006. See appx. W. On the éBove referenced date
Culpeper Police officer Stephen C. Frazier arrived

at the home at 1258pm in the afternoon. See the

Field Investigation reports at appx‘x Officer

d. 5. V. AQUNS 42 5
02 DENTED D f b q?(wz% ‘
)% \ 'm = (¥ musf :G ) \ .
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Frazier seized and collected tXhe evidence by
1430hrs. This despite no verbal or written con-
sent to do so. See Chain of Custody at appx. Z.
The chain of custody documentation is proof that
is beyond any doubt that Frazier's search is in
violation of Code of Virginia §19.2-59 and the
Fourth Amendment of the United States Constitution.
The Opinions Below Conflict With The Decision

Of The Circuit Court Of Culpeper County, Va.,
Virginia Supreme Court And This Court.

In Toghill v, Com., 289 Va. 220 (Va. 2015), in

quoting Ayotte, Id. at 328-29, 126 S. Ct. 961
(... framework for discerning the proper remedy
when a statute is unconstitutional as applied).

In Lahey v. Johnson, 283 Va. 220 (2012).... the

extent however that any of those rules could be
construed as conflicting with the statute, the
statute statute would "prevail [] over [them]."

Turner v. Com., 221 Va. 513, 519-20, 273 S.E.2d 36,

40 (1980)("The Constitution of Va. Art., VI, §5,
prohibits the promulgation of any court rule 'in
conflict with the general law as the same shall

be established by the general assembly'"); see

Pulliam v, Coastal Emergency Servs. of Richmond,

ioLAf 8
v oLmL V= g@% c&ége AmenD.(CovFlonfAfion (iaas),
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Inc., 257 Va. 1, 21-23, 509 S.E.2d 307, 319 (1999)
(same) see also Code §8.01-3(D)("In the case of

any varience between a rule and an enactment of
the general assembly such varience shall be con-
strued so as to give effect to such enactment").

In Hicks v. Director Dept. of Corr., 288 Va. 289

(2015), The Commonwealth correctly argues that-

in previous cases we have said that to invoke the
\

tolling pR®vision of Code §8.01-229(D), the ob-

struction by the defendant '

'""must consist of

affirmative acts of misreprestntation'" and that

";[t]he fraud ... relieve the bar of the statute
which involves moral turpitude, ... effect of

debarring or deterring the plaintiff from his- ~

action.'" Culpeper Natl Bank v. [289 Va. 298]

Tidewater Improvement Co., 119 Va. 73, 84, 89 S.LE.

118 121 (1916).

“(The law requires a chain of custody or a chain

'"'' not a chain of packaging)

Jones v..Com., 288 \lﬁ L‘IZ'_Z([QY‘!)

of possession.

. "A challenge to the chain of custody is a challenge

to the admissibility of the evidence." Anderson .

v. Com., 274 Va. 469, 650 S.E.2d 702 (2007) not

the sufficency."
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In Robinson v. Com., 212 Va. 136 (Va. 1971) at

181, ... the Commmonwealth failed to establish
this vital link in the chain of possession. We
cannot assume these exhibits were properly handled. -
Without.an unbroken chain of possession of the
panties, ..., they were not admissible as evi-
dence insofar as they supplied a basis for the
opinion of the FBI agents, who examined them.
Thus, the opinion of the FBI agents were also not
admissible. See evidence vouchers, letter dated
July 7, 2006 to trial counsel from Commonwealth
Attorney éséipulation) to the evidence, Dan Art's
TT at 392. His testimony was that he "checked evidence out
several times. The evidence vouchers and chain of custody

do not reflect him having never, checking out any

evidence. Appx. Y, Z ref1$%t no movement of any _—

eyidence unti} trial. The chain of custody re-
fieﬁts items 2;6: 22, 37-38 as the only items
that were removed to court and no where elée.
Constructive knowledge is attribﬁted to the pro-
secutor where information is in the possession of

the police. Lilly v. Com., 258 Va. 548 (Va. 1999),

at 209:(Thus before a federal constitutional error ...

held harmless ... must be able to declare belief harmless
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beyond a reasonable doubt; otherwise the con-

viction must be set aside.) Chapman v. Calif.,

386 U.S. 18 (1967).

In Mapp v. Ohio, 367 U.S. 643, 655 (1961)(barring

use in state court of evidence seized in viola-
tion of 4th Amendment).

Petitioner cites U.S. v. Nixon, 418 U.S. 683, 9

S. Ct. 3090 (U.S. Dist. Col. 1974), at 3108:

"The very integrity of the judicial system and
public confidence in the system depend on full
disclosure of all the facts, within the framework
of the rules of evidence. To ensure that justice
is done, it is imperative to the function of courts
that compulsory process be available for production
of evidence needed by the prosecution or the defense.
Beyond any doubt a Brady violation.

The case of Rakas v. Illinois, 439 U.S. 128, 133-

34 (1978)(internal citations omitted)(A person. who
is aggrieved by an illegal search and seizure ...
evidence secured by the search of a third person's
premises or property has not had any of his Fourth
Amendment rights infringed," Id. at 134. In previous
cases involving the Attorney General and this pet-

1t10ner the allegation was that petitioner was a

. - TuNehaofrthe coust (s Yo ENFORGETNG LA
‘fw: mwﬁ V.US., 242 U, ;47000% :s.«ljpk‘%@[g
Jo Al lQLAm’LS"
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third- party and had no protection under the Amend-
ment 4. This due to a preliminary protective order-that
was in place. The Code of Virginia §16.2-253.2
A:3 did not divest petitioner of any rights.
See appx. Z1! for property at the home and an
interest in the property itself.

The Commonwealth Attorney in Culpeper County

has conceeded this argument. Hash v. -Johnson, 845

F.Supp.2d 711 (W.D. Va. 2012)(FN24) The Culpeper
Circuit Court and the Virginia Supreme Court
respondent conceeded this argument when he failed

to challenge it in briefing before the Virginia

Supreme Court, Hash, 686 S.E.2d at 212. In Zemene

v. Clarke, 768 S.E.2d 684 (Va. 2015)"It is also

well settled that where, as here, the well pleaded

allegations of the petition are not denied they must be

accepted as true." Morris v. Smyth, 202 Va. 832, 833, 120

S.E.2d 485, 466 (1961)(per curiam). See also Rules
of the Supreme Court of Virginia.SAfZ@@D.

The agent of the Commonwealth the.Culpeper Police
had the evidence and the Commonwealth had construc-

tive knowledge. They failed the discovery order.
The Newly Discovered Missing, Exculpatory And

Impeachment Evidence Merits This Courts Review.
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On Juné 27, 2016, petitioner received several
dozen items of evidence from Mr. Thomas C. Palmer,
Jr., a Fairfax City, Va., attorney VSB#05144. On
July 28, 2016 Mr. Palmer responded to a letter in
part: "I actually got a call from the Police Depart-
ment indicating that there was a very substantial
amount of material and they wanted to know whether

Z,2
I needed it all." See appx fR2The only discovery

that petitioner was granted in Culpeper County
Circuit Court Case No. CL08-560-00 was interroga-
tories. The evidence was mailed freely just by
asking.fof it. On September 6, 2006 the court in
Culpeper entered an Agreed Order For Discovery

And Inspection, appx.4 3. The Rule 3A:11 of the
Rules of the Supreme Court of Virginia did not gov-
ern discovery the Agreed Order took precedent.

The missing evidence has been reported to petitioner
by two sources Mr. Thomas C. Palmer, Jr., and Ms.
Sharon Brown of the Culpeﬁer Police Department.

The CD/DVD with the victim's credit report is dis-

positive of the victim's allegation that she was
abducted and held in the master bedroom closet for
1.5-2.0hrs. while the petitioner discussed the $30,000

in debt that he had caused her. The debt was mon—existant.

ABuNA v.Com. 28’ va. ADD- 4 UA-ApD. [9QF SEH} L
D[scod ég%e l(mmfv C%mA/l)ﬁ vA. .wNQéB%S_)
QYYR FG&W\C? . .bnscoaeayo 20D
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The item the CD/DVD is not listed in the Chain of
Custody documentation. This was beyond any doubt
witheld by the prosecution. Petitioner wrote the
Commonwealth Attorney the Honorable Paul Walther
and asked for the CD/DVD. See appx. He did not re-
spond to my request. The photo log that was mailed
to petitioner by Mr. Palmer is also missing evi-
dence. See appx.Z5.. Petitioner on multiple oc-
casions wrote the Police and the Clerk of the Court.
Petitioner was given conflicting information. The
Police wrote that the Clerk had the photographs. This was
based on a conversation with the Chief Deputy Clerk.
Ms. Virginia Coppedge. Petitioner wrote the Clerk and was
told that the Clerk only had what was admitted into
evidence. However the Chain of Custody reflects
that the Court obtained several rolls of film on
various dates as follows: Items 2-6 2/9/07, items'#
37-38 were released to the Court on 2/9/07 as well.
As of 1/26/12 iteﬁs #2-6 were at the Circuit Court, Ascof
5/6/10 items#37-38 were at the Circuit Court. See
appx. See also Memorandum Of Law In Support of New
TraAl at appx. Q, page 5, (5),(6), page 7, (10),

page 9, (6), (7), page 10, (10. See also reports

at appr s .
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The exculpatory/impeachment e%idence.witheld. The
evidence has been reported by two sources Mr..Thomas
C. Palmer, Jr. VSB#05144 and Ms. Sharon Brown of
the Culpeper Police. The Memorandum In Support of
A New Trial appx. outlines various items that are
of exculpatory and impeachment value. See app. Q.
See also appx .lL)IY)ZI,ZZyZQ, 'Z(o) 2’7, ZB)ZQJZIGJZ 2.
for other items of exculpatory and impeachment evi-
dence.

The Opinions Below Conflict With The Decision of
The Circuit Court Of Culpeper County Virginia, -The
Court :Of Appeals Of :Virginia And This Court.

In Gagelonia v. Com., 52 Va. App. 99, 661 S.E.2d

502 (2008), a panel of this Court synthesized the
holding of those two cases, observing that

a defendant seeking a new trial on the basis
of missing evidence formerly in the Common-
wealth's possession must show that (1) the
evidence possessed an apparent exculpatory
value, (2) the defendant could not obtain
comparible evidence from other sources,.and
(3) the Commonwealth; in failing to pre-
serve the evidence, acted in bad faith. Id.
at 115, 661 S.E.2d at 510.

As cited in Workman v. Commonweatth, 272 Va. 633

(Va. 2006), at 375: More specifically, "the indi-
vidual prosecutor has a duty to learn of any fav-

orable evidence known to the others acting on the

PoadyV-Mmp,, 373 U.S. 33(1G63 ) a,,admhzﬁa
N,z#t 4.5, 103, W2, c%)( NO HDSU.D9W§¢C

@m».,% (Evikonsas 3(1US. 21
5upp/lo% v 0 e BIENCE)- -2 2
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government's behalf in this case including the
police." Id at 437, 115 S. Ct. 1555, Kyles U.S.

at 437. Also, in Workman (quoting Strickler, 527
U.S. at 281-82, 119 S. Ct. 1936)(citations and in-
ternal quotation marks omitted). We also ...."ft]he
question is not whether the defendant would more
likely than &at have received a different verdict
with the evidence, but whether in its absence he
received a fair trial, ... resulting in a verdict

worthy of confidence." Id. (quoting Kyles v..Whitley,

514 U.S. 419, 434, 115 S, Ct. 1555 (1995)). "A re-

viewing court must determine whether the witheld

favorable evidence "could ... to put the case in

such a diffeé@t light as to undermine confidence

in the verdict," Strickler, 527 U.S. at 290, 119
S, Ct. 1336(citations and quotation marks omitted).

In Zemene v. Clark, 768 S.E.2d 684 (Va. 2015), "It

is well settled that where, as here, the well_plea@:
ed allegations of the petition are not denied they

must be accepted as true." Morris v. Smyth, 202

Va. 832, 833, 120 S.E.2d 485, 466 (1961) (per curiam).

In Hicks v. Director Dept. of Corr., 288 Va. 289

The Commonwealth correctly argues that in previous

cases we have said that to invoke the t0111ng provision of
IN mo v, eLo:\E 32 7.3d 2% @1003 FN5

(- - INS ml w;uA DA
o ANEW il , QU F,
547, '5‘02(_4*’-‘0% 1954).
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Code §8.01-229(D), the obstruction by the defend-

"'must consist of affirmative acts of misrep-

ant
resentation'" and that "'[t]he fraud ... relieve
the bar of the statute.... which involves moral

turpitude, ... effect of debarring or deterring

the plaintiff from his action.'" Culpeper Nat'l

Bank v. [289 Va. 298] Tidewater Improvement Co.,
119 Va. 73, 84, 89 S.E. 118, 121 (1916).

Did The Circuit Court Of Culpeper County Vifginia
Rule Erroneously When It Dismissed Petitioner's
Motion For New Trial Based on Prosecutoral Miscon-
duct, Police Misconduct Based On Ru1e71:1 O0f The
Rules Of The Supreme Court Of Virginia. The Dis-
missal Merits This Courts Review.

The Commonwealth's misconduct began and was con-
tinous prior to trial and was continuous throughout
the trial. Petitioner moves to the T at{T . The
Commonwealth speaks to the fact that wé dumped the
misdemeanor court order violation. The Commonwealth Attor-
ney violated the Agreed Order For DIscovery And In-
spection. See app. Z3. The Commonwealth had know-
ledge of the Whereabouts of petitioner on the night

in question. They witheld two items of exculpatory

evidence. The items a Video Tape from 7-11 and &-A

FEAPX. 2 b CAHTATLT,
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receipt from Hertz reflecting petitioner in Char=
lottesville when the victim was already home. See
appx. Q, page 7, (10). See also evidence appx.Z(pn
The Commonwealth proffered afalse direct indictment
before the grand jury and witheld the evidence from
the defense. This dispite an Agreed Order For Dis-
covery And Inspection in.place. See appx. Z;. The
Rule 3A:11 was inapplicable in petitioner's cases.
BeertThere WS NODENN L oF—His Factad apxP.

On July 12, 2006 the Commonwealth's Motion For Joinder
was heard in the Circuit Court. At the proceeding
the Commonwealth made false proffers in brief and

in oral'argument.égﬂe—a@?*w The Commonwealth Attor-
ney did not deny this fact in its motion for dismissal
of the motion for new trial.ﬁW,Z[p}f\Pp&. P,

On July 7, 2006, the Commonwealth Attorney's Ms. Perez
made a false proffer in a letter of Stipulation to
trial counsel. See letter page 1, (4),(5.), appx.Z (s
The said evidence reflects no chain of custody that
reflects the proffer. See appx. Y,Z. The lead detective
Daniel Art gave testimony that he checked evidence out

2b.
several times. See Art TT39%A @ppx~ To this date we-

do not know when the evidecne was checked out.fThe

other ;npideﬁts of misconduct by the Commonwealth



25

are listed in the memorandum of law in support of
new trial at appx. Q, pages 4 thru 7.

The Current CommonwealthﬂAttorney the Honorable
Paul Walther in a August 5, 2012 article in a local
paper spoke to prosecutoral misconduct: Walther,
asked about Turk's claim that methods used by local

authorities in the Hash case "offend[ed] a sense of

justice, said, "I haven't stood for that. I will not
Zil|.

stand for it." See'appxnlﬂr. Walther's opponent for

Commonwealth Attorney Ms. frederick: "It is long ~

past.time for Mrg. Walther to tell the truth, the
whole truth and nothing but the truth to the people
of Culpeper. Ms. Frederick won the election.in 2012.
Petitioner has no knowledge if she ran in 2016. Mr.
Walther was second chair in Hash and second chair in
petitioner's cases. The Commonwealth's Mr. Walthgr

may have changed his stance they did not deny any of

the allegations in this claim. SEE Mﬂﬂﬂ*’le*

The Opinions Below Conflict With The Decision .Of The
Circuit Court Of Culpeper County, Court Of Appeals
Of Virginia, This-Court, Virginia Supreme Céurt,,
And The United States District Court 4th District.

In Smith v. Com., 56 Va. 351 (Va. App. 2010), The

holding in Jay could hardly be clearer, ... Jay

s22Y J o H oa
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'éommqnds we do not dismiss an appeal except on the

grounds that this court lacks jurisdiction, It
follows that a rule of court cannot convey or. limit
jurisdiction. (FN6) Also in Smith: The Supreme Court
then observed that "[i]t is axiomatic that court-
prescribed rules of practice and procedure, as op-
posed to statutory time limits, do not create or
withwraw ... juridiction." Id. (emphasis added)

Again in Bowles v. Russell, 551 U.S. 205, 210-212,

127 S. Ct. 2360, 2364-65 (2007)... Indeed those de-
cisions ... the fact that a time limitation is set

forth in a statute. at ¥769..

In Commonwealth v. Morris, Com., v. Chan, 281 Va. 70

(Va. 2011)(Rule 1:1 impliments that policy, and we
apply it ..., unless a statute creates a clear ex-

ception to its operation.) McEwen Lumber Co., v.

Lipscomb Brothers Lumber Co., 234 Va. 243, 247, 360

S.E.2d 845, 848, 4 Va. Law Rep. 850 (1987)(citations

omitted). See appx.T.

Hicks v. Dir. Dept., Corr., 288 Va. 289 (Va. 2015)

(The Commonwealth correctly argues that in previous
cases ... to invoke the tolling provisions of §8.01-

229(D), the obstruction by the defendant "'must con-

sist of affirmative acts of misrepresentation'" and

DuE pnoess VI0LAR OO uNIAL i 22 hmen).US .(fe:vaf}_
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that "'[t]he frauduwhich will releive the bar of the.
statute must be that character which involves moral

turpitude, .... Culpeper Nat'l Bank v. [289 Va.

298] Tidewater Improvement Co., 119 Va. 73, 84,.89

S.E. 118, 121 (1916).

Prof'l Build., Maint., Corp. v. School Bd., 283 Va.

747 (Va. 2012) at 283 Va. 750:"Since accompanying

.exhibits referred to in the pleadings ... part of

pleadings...." TC MidAtlantic Dev., v. Com., 280

Va. 204, 210, 695 S.E.2d 543, 547 (Va. 2010); see
also Rule 1:4(i) mention in pleading of accompanying
exhibit shall make exhibit part of pleading.

Zemene v. Clarke, 768 S.E.2d. 684 (Va. 2015)"It is

also well settled that where, as here, the well
pleaded allegations of the petition not denied they

must be accepted as true." Morris v. Smyth, 202 Va.

832, 833, 120 S.E.2d 485 (1961)(per curiam). See
also appx. T.

Hash v. Johnson 845 F.Supp.2d 711 (W.D. Va. 2012)

(FN24)(Respondent conceeded this argument when he
failed to challenge it in briefing before the Va.

Sup. Ct. Hash, 686 S.E.2d at 212.
Did The Circuit Court Of Culpeper County Rule

Erroneously When It Dismissed Petitioner's Motion
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For A New Trial On Newly Discovered Evidence That
The Conviction Was Principally Based On Perjury,
And The Commonwealth Failed To Correct Testimony
That It Knew Was False Based On Its Decision On
Rule 1:1 Of The Rules Of The Supreme Ct. Of Va.

On June 27, 2016, June 22, 2017, July 6, 2017, pe-
titioner received newly discovered evidence of perjury
at the preliminary hearing and the trial of petitiomer.
Constructive knowledge is imputed to the Commonwealth.
The newly discovered evidence impeaches the testi-
mony of the three detectives that gave testimony at
the trial from fhe police department. The transpar-
ency of the new -police department has revealed the
corruption. The new administration has freely mail-
ed to petitioner previusly unknown and evidence that
was witheld. This is not. the first incident of mis-
deeds by the previous administration. The letter of
stipulation at appx. Zl@, implicates Ronald Myers the
former evidence technician in petitioner's céses.
Mr. Myers was convicted of a moral turpitude crime
post my trial in>the Circuit Court. The former Chief
Barlow spun the charges in ‘the media and wrote to

the Commonwealth a letter discussing "Brady". See

appx. Zi[. The letter is indicative of the behav1or
IM,W 307 US 2(3,215-16(, .. PEHH o/dzzs
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by the police prior-to theiarrest, after arrest,
and prior to trial.

The evidence of perjury includes perjury at the
trial, false affidavits for search warrents, false
returns after the execution of search warrents,
perjury at the preliminary hearing

In the Hash case a Culpeper County case opinions
below the court in pert stated. "The court erred

in failing to grant habeus relief ..., when the pro-
secution used the perjured testimony of Paul Carter.
Hash a Circuit Court of Culpeper County murder case
was overturned in the U.S. District Court Fourth
District (W.D. Va. ... remanded to the Culpeper Court
based on prosecutoral and police misconduct. The

current Commonwealth Attorney the Honorable Paul

Walther was second .chair in Hash and petitioner's

criminal trial.

The perjury was advanced by the Coﬁmonwealth. They
witheld the evidence, failed to correct the false
testimony of all police officers, and the victim.
At times utilizing its own exhibits to advance the
perjury. The Commonwealth did not deny thé perjury

in its motion to dismiss. See appx. P.

The Opinions Below Conflict With The Court of Appaﬂs
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Of Virginia,Virginia Supreme Court, U.S. District
Court (W.D. Va.) And This Court.

In Patrick v. Com., 25 Va. App. 538, 489 S.E.2d 720

(Va. App. 1992)(While error committed, ... once
error is established it is presumed .. prejudicial;
the burdan shifts to the Commonwealth ... to show

that it was non-prejudicial, ... case will be reversed.

InuCatter v.nCom., 293.Va. 537 .{Va. 2017)(FN3) Carter

argues that the verdict should be set aside and a
new trial granted when it was uncontradicted that a
material witness testified falsley at'trial. However,
in Powell, the conflicting evidence was "after dis-

covered evidence" QE%JOEi—LV (bn’) (33 (A 74k @6 MZZ)

In Com., v. Morris, Com., v. Chan, 281 Va..70 (Va. 2011)

(Rule 1:1 implements that policy, and we apply it. -
rigorously, unless a statute creates a clear:exception

to its operation.) McEwen Lumber Co., v. Lipscomb

Brothers Lumber Co., 234 Va. 243, 247, 360 S.E.2d 845,

848 (1987). (citations omitted). See appx.

In Hicks v. Dir., Dept., of Corr., 288 Va. 289 (Va. 2015)
(The Commonwealth correctly argues that in previous
cases ... to invoke the tolling provisions of §8.01-

229(D), the obstruction ... "'must consist of affir-

mative acts of misrepresentation'" and that "'[t]he

Violafi/i of b2 dmend ((oNF. CusE) | H¥ Rameny.
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fraud that will releive the bar of the statute
character which involves moral turpitude, .... effect
of debarring or deterring plaintiff from his action.'"

Culpeper Nat'l Bank v. [289 Va. 298] Tidewater Imp.,

Co., 119 Va. 73, 84, (1916).

In Hash v. Johnson 845 F.Supp.2d 711 (W.D. Va. 2012)

(Under Giglio, failure to disclose is material and
thus prejudicial, if "'the false testimonf, could
in any reasonable likelihood have affected the judgement of
the jury ....'" 405 U.S. at 154, 92 S. Ct. 763 (quo-
ting Napue, 360 U.S. at 271, 79 S. Ct. 1173). Pre-
judice is said to exist "when the government's evi-
dentiary suppression undermines confidence in the

outcome of the trial." Kyles v. Whitley, 514 U.S.

419, 434, 115 S. Ct. 1555, (1995).
(FN30) In support of his argument Hash states a "con-
viction cannot be brought about by methods that of-

fend 'a sense of justice.'" Rochin v. Calif., 342

U.S. 165, 173-74, 72 S. Ct. 205 (1952).

Did The Circuit Court Of Culpeper County Rule Erron-
eously When It Based Its Decision To Dishiss Peti-
ioner's Motion For New Trial On Rape And Sodomy,
Wherein The Commonwealth Failed To Deny That There

Were Four Incidents of Sexual Intercourse Not One



Town of Culpeper Police Department.'

37

Ificident Of Rape, The Reliance On Rule 1:1 Of The
Rule Of The Sipreme Court Is Misplaced.
Petitioner's Motion For A New Trial page 1, "Pet-
itioner has been deligent in his efforts with the
Va. State Police, Commonwealth Attorney's Office,
' See appx. S.
Petitioner's Memorandum Of Law In Support of New
Trial, page 1, "Petitioner has been deligent in

his efforts to highlight the injustice of his cause.
Petitioner invokes the ends of justice in this maﬁfr.
Petitioner has involved the Virginia State Police,
Town of Culpeper Police Department, Culpeper County
SHeriff's Office, and the Commonwealth Attorney's

' Petitioner wrote the

Office for Culpeper County.'
aforementioned agencies over a multi-year period.
Petitioner went sd far as to summon the Virginia St.
Police to this prison. See appx. Q.

Petitioner submitted various exhibits to include

several affidavits abouts the facts relating to the

four incidents of sexual intercourse. The letters

and supporting affidavits (were not controverted)
by the Commonwealth in its motion to dismiss. see
appx. P. The three dozen (plus) documents:were written

as far back as 2014. The Commonwealth cannot now change
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its position. The State Attorney General cannot al-
ter the narrative. The position of the Commonwealth
cannot change. See the exhibits proffered to the
Culpeper Court at appx. Z 12,

With no rape there could not have been a sodomy
conviction. Petitioner has beyond any doubt put

the rape and sodomy into the proper light several
incidents of sexual intercourse not one rape.

The Opinions Below In The:Virginia Supreme.Court,
Unitéd-States District Court.Fourth District, And
This Court.

In Com., v. Morris, Com., v. Chan, 281 Va. .70 (Va. 2011)

(Rule 1:1 implements that policy, and we apply it rigorously,
unless a staute creats a clear exception to its op-

eration.) McEwen Lumber Co., v. Lipscomb Brothers

Lumber Co., 234 Va. 243, 247, 360 S.E.2d 845, 848

(1987). s(citations omitted).

In Zemene v, Clarke, 768 S.E.2d 684 (Va. 2015), "it

is well settled that where, as here, the well plead-

ed allegations of the petition are not denied they

must be accepted as true.":Morris v. Smyth, 202 Va.

832, 833, 120 S.E.2d 485, 466 (1961)(per curiam).

In Hicks v, Director Dept. of Corr., 288 Va. 289

(Va. 2015) The Commonwealth correctly .argues ‘that

\fu)Lﬁ“'ME of/lma l‘-f S Const, g MHIN{‘,CMﬁ Vv

i Al 2
ﬁﬁ g 80\/426 e,f"‘

vA. 2010 .
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in previous cases we have said that to invoke:
the tolling provision of Code §8.01-229(D),

"'"must consist

the obstruction by the defendant
of affirmative acts of misrepresentation'"
fraud ... releive the bar of the statute

which involves moéral turpitude.... Culpeper Nat'l

Bank v. [289 Va. 298] Tidewater Imprv., Co., 119

Va. 73, 84, 89 S.E. 118, 121 (1916).

In McQuiggin v. Perkins, 133, S. Ct. 1924 (U.S.

2013), at 1932: As just noted, see supra, at 1931-

1932, we have held that the miscarriage of jus-
tice exception applies to state procedural rules,
including filing deadlines. Coleman, 501, U.S.,
at 750, 111 S. Ct. 2546 (1991). Also in McQuiggin

v. Perkins at 1936: The gateway should be open

only when a petition presents "evidence of inno-
cence so strong that a court cannot have confi-
dence in the outcome of the trial unless the court
is also satisfied that the trial was free of non-
harmless constitutional error." 513 U.S..at 316,

115 5. Ct. 851; Schlup v. Delo (U.S. Mo. 1995).

= - CONCLUSTION

The petition should be granted.




