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QUESTIONS PRESENTED

In a prosecution of a child pornégraphy case ‘under Title
18 7U.S.C.,Chapter 110, the government may seek to admit evidence
of prior similar acts under Evid. R. 414 only after a hearing |
as required by Evid. R. 104. In turn, R. 104 conditions such
admission only upon the "condition of fact" that the defendant
is accused of an§ conduct proécribed by Chapter 110 of Title
18 U.S.C..

If a defendant subsequently pleads guilty, Crim. R. 11(d)
provides that the defendant has a right to.freely withdraw that
guilty plea if the .district court has not accepied the plea.

1. In an evidentiary hearing regarding the admissibility of
priof similar acts (propensity) evidence under Evid.R. 414,
does Evid.R. 104 reduire a trial court to initially determine,
by a preponderanée of evidence, a condition of fact that
the defendant actually engaged in child molestation conduct
as chérged, or may that court rely solely on the fact that a
grand-jury has found prdbable cause that such conduct occurred?

2. Does a proéecutor abuse his/her discretion by spuriously
charging a defendant with a child molestation offense for
the sole purpose of admitting prejudicial 414 propensity
evidence for use as evidence in chief when the prosecutor
knows fhere is no factual basis that such conduct occurred?

3. Does this Court endérse the Sixth Circuit's.precedent-setting
ruling that the approval of a plea agreement now suffices aé

an acceptance of a guilty plea under Crim. R. 11(d)(1)?
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IN THE

OPINIONS BELOW

[x] For cases from federal courts:

to

The opinion of the United States court of é,.ppeals appears at Appendix
the petition and is

[ 1 reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[x] is unpublished.

The opinion of the United States district court appears at Appendlx to
the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
‘[ 4 is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

{ ] reported at- : ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.



JURISDICTION

x] For cases from federal courts:

The date on which the United States Court of Appeals dec1ded -
was October 24, 2018 PP m .

[ 1 No petition for rehearing was timely filed in my case.

[x] A timely petition for. rehearing was denied by the United States Court of

Appeals on the following date: November 20, 2018 | and a copy of the
order denying rehearing appears at Appendix &

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including . (date) on . {date)
in Application No. A

' The jurisdiction of this Court is invoked under 28 U. 8. C. §1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[] A timely petition for 1ehear1ng was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
fo and including {(date) on _(date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The questions presented implicate Arti¢le I Section 1 of

the United States Constitution and its Fifth Améndmentg‘

All legislative powers granted herein shall be vested in
a Congressof the United States, which shall consist of a
Senate House of Representatives.

Article I Section 1, Separation of Powers

No perscm.shall be held to answer for a ..capital, or other-
wise infamous crime, unless on a presentment or indictment
of a Grand Jury, except in cases arising in the land or
naval forces, or in the Militia, when in actual service

in time of War or pubbic dangeér; not shall any person be
subject for the same offence to be twice put in jeopardy

of life or limb; nor shallibe compelled in any criminal
case to be a witness against himself, nor be deprived of
life, liberty, or property without due process of law; nor

shall private property be taken for public use, without
just compensation.

Amend. V, Due Process and Equal Protection

Fed. Rules of Evidence 104 states:

(a)

(b)

FRELIMINALY QUES TLanVS CONCERMING THE Gualesi (Ao OF A pERSOM To BE A
WLTWVESS THE EXTENTION OF A PRIVILEGE O TrE ADVUSSIBILTY O Evvi DEANCE
SHALL BE DETERMWED 8Y THE COURT, SURJECT TO THE Peoviions of
SuB Ot sron (b, 1 A) MAKING (TS DETERMUVATON 1TSS nor Bound BY
THE PUlES OF EVIQENCE CXCEPT THISE waw RESPE T T0 PRWVILEGE,

WHEN THE RELEVENCY oFf EVODENMCE DEPEALDS UPen THE FULFiltmenT
OF A Con DTN oP-FM’( THE. COORT SHALL ADMuT (T UPON{ oz SUBITETT

TO THE (NTRODUCTION OF EVIDEMCE SUFAUENMT TO SURROIRT A FINDING
i

0L THE FULL FellmeENT OF THE. COMDITZON,
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Title 18 United States Code §2252A states:
(a) Any person whop

5) ...

(B) Knowingly possesses, or know1ngly accesses with intent to
view, any book, magazine, periodical, film, v1deotape, comp-
uter disk, or any other material that contalns an image
of child pornography

Shall be punished as provided in subsection (b)...
Title 18 United States Code §2251 states:

(a) Any person who employs, uses, persuadés, induces, entices,
or coerces any minor to engage in, or who has a minor assist
any other person to engage in, or who transports any manor
with the intemnt that such minor engage in sexually explicit
conduct for the purpose of producing any visual depiction
of such conduct...

(e) Any individual who vioclates, or attempts or conspires too
violate, this section shall be fined under this Title and
imprisoned...

..



STATEMENT OF THE CASE

James Sullivan is a convicted sex offender pursuant to four
(4) 1982 convictions. (Brief of Appéllant, pg. 4). After being
paroled.in 2004, he was returned to prison several times for
technical parole violations, eventually being granted judicial
release on July 25, 2014. (Id).

Approximately one year later, a 46-year old female taking
a shower in a state park campground complains that she saw a
digital camera inside a drop ceiling above thé showér stall. (Id).
No ome: reports an alleged ﬁerpetrator or claims seeing Sullivan
near the premises. (Id.). No other reports of suspicious activity
are made. (Id.).

Ohio State Highway Patrolman Eric Souders investigates the
report that indicates a person in the showér'attic is using a
silver camera to record men and women showering with no report
that minors were present. (EQ-)' Trooper Souders enters the
attic and obsefves body fluid on a ceiling tile directly owver
the women's shower stall. (Id), pg. 4-5). The ceiling tile is
submitted for testing which verifies the body fluid is semen.
‘(li" pg. 5). A DNA profile is obbained from the sample which
is associated with Sullivan; however,-no evidence establishes
when the sample was deposited. (Id.).

On August 26, 2015, Sullivan is arrested for suspicion of
midemeanor voyuerism. (Id.). A search warrant is issued for
Sullivan's apartment which he shares with 3 men where officers
locate a computer in a commonlarea hallway closet. (Id. pg. 5-6).
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A pfeliminary analysié of the computer reveals the existence
of suspicioﬁs file path/titles, one titied "little girl un-
censored ponfi', that were accessed by the computer from an un-
identified external storage device. (Id. pg. 6-7).

Based on the suspicious file'path/titles, a warrant 1s issued
to forensically search the. computer for child pornography. On |
October 13, 2015, a forensic report of the ﬁopmputer identifies
97 thumbnail images of child pornography located in unallocated
space.lfii'P& 7)

A federal grand jury issues a two«céunt indictment. Count One
charges Sullivan with knowingly accessing with intent to view
material contéining child poérnography in violation of 18 U.S.C.
§2252A(a)(5)(B). (Id., pg; 9). Count Two alleges that on July 25,
2015 (the date of the campground incident), Sullivan attempted to
produce child.pornography in Violétion of 18 U.S.C. §2231(a). (Lg.j.
It is noteworthy that Count One does not spajfy twhat, if any,
material containing child pornography -was accessed, nor does Count
Two identify any minor used to attempt production of child porn-
ography or indicates that minor}s age. (Id.)

GOVERNMENT'S NOTICE TO ADMIT EVIDENCE

The government files a Notice of Inteat: to Admit Evidénce

pvrsuant t& Evid. R. 414 seeking to admit evidence of Sullivan's

priotr bad acts from 1981 and 1982 to show his propensity to commit

the current offenses. (Id., pg. 12). The district court rules the

1. Unallocated space is space on a_hard drive that contains deleted
data, usually emptied from the [operating system's] trash or-
recycle bin folder, that cannot be seen or accessed by the user
without the use of forensic software. U.S. v. Flyer, 633 F.3d 911,

918 (9th Cir. 2011). :




evidence is:ipermissible for use in a criminal case when a defendant
is accused of child molestation. (Id., pg. 12-13). The court
finds that both counts one and two involve child molestation
Sullivan's motion in limine. (Id.).
GUILTY PLEA | |

Having-lost his motion, Sullivan considers a conditional
plea and proffers a pleg of guilty td Count One while reserving
the right to appeal his motion to supress and motion in limine.
(Id. pg. 13-14). On May 2, 2017, a change of plea hearing is
conducted before a magistrate where Sullivan's guilty plea is
entered. (APQKgQReport and Recommendation). The maglstrate recommends
that Sullivan's plea of gﬂltyto Count One be accepted and that
a finding of guilt be entered by the court. (Id.) |

J6n July 3, 2017, the districticenrt upproves -the plea':‘.agneément.

(R. 72, Plea Agreement, PID 674).

On July 5, 2017 the district court orders the adoption of
the magistrate's report and recommendation and aécepts Sullivan's
guilty plea and enterssa finding of guilty to Count One. (Appx. D,
Orderﬂfﬁfl)‘ﬁﬁﬂtﬁiﬂ i%pat same day-SUIIivaﬁ writes the court asking
to withdraw his guilty plea. '« fR.76, Letter dasted July 5, 2017).

On July 20, 2017, a hearing is held on Sullivan's motion
to wiﬁhdraw his guilty plea. (AppxﬁEwﬂsmojmmmmﬂoknsa}, j Also
heard is defense counsel's motion to withdraw as attorney. (LQ')
Sullivan personally presents his arguments pro se to the court.

(Brief of Appellant, pg. 49).



The district court rules that Sullivap is not entitled to
freely withdraw his guilty plea because his motion "was made
after the Court had already approved His plea agreement and accepted
his plea of guilty." (Appx.E,Order, pg. #3). The court further
stated "Defendant did not withdraw his plea prior to the Court's
acceptance. The Coﬁrt‘approved‘the Defendant's ﬁlea agreement
on-July 3, 2017, two déys before Defendant allegedly penned his
motion to withdraw.ﬁ‘(li. pg. #4). |

Citing Sullivanis ﬁrior record, the district court departs
upward from a guideline range of 135 to 168 months and imposes
the statutory.maximum sentence of 240 months. (Brief of Appellant,
pgs. 17-18).

THE COURT BELOW

Sullivan timel? appeals his conviction to the Sixth Circuit
Court of Appeals arguing, in;er alia, the district court's erro-
nious allowance of propensity evidence under Evid. R. 414 despite
there being a lack of a factual basis that Sullivan committed a
child molestation offense (Id. pg. 18) and the court's error
in denying Sullivan's motion tb withdraw guilty plea which he
was entitled to do since his guilty plea had not been accébted
by the couft. (Id. pgs. 49-50). - |

The Sixth Circuit affirms Sullivanés conviction. (Appx. A,
Opinion, pg.l1).

Regarding ¢Sullivan's argument that a factual basis of a
child molestation offense must first be determined before the
allowancelof propensity evidence under R. 414, the panel rules
that such a determination is not a necessary factor because the
indictment accused |Sullivan of "child molestation under the statute'.

(Id., pgs. 7-8)



Regarding Sullivan's argument that he wés entitlied to freely
withdraw his guilty plea since it héd not been accepted, the
panelAfinds that Sullivan's motion was filed after the ddistrict
court approved and filed the .plea agreement; as a result the
panel rules that Sullivan was not entitled to withdraw hiks guilty
" plea for any or no reason as that standard does not come into

play. (id., pg. 11)



REASONS FOR GRANTING THE PETITION
The Sixth Circuit's decision in United States v. Sullivan,
as well as the other circuits, has décided an important issue
regarding the purpose, applicatioen, and-consequencé of Evid.R.
414 in such a way that has left a gaping hole in the Due Process
and Equal Protection provided to éx—offenders by Evid.R. 104.
Plainly, this Court should decide whéther R. 104 requires a district
court to scrutinize the factual basis of an allegation that qualifies
the admission of propensify evidence under R. 414, or if a grand |
jury's indictment ipso facto establisheé that qualification.
This issue pits the interests of Due Process and Equal Protection
provided to those charged with the worst offenses against ihe
"interests ol Public Policy that seeks to diminish those protections.
In addition, the Sixth Circuit's decision regarding the‘denial
of a defendant's motion to withdraw guilty plea is in direct
copfifictt with Crim.R. 11(d) and this Court's precedent, and
effectively amends the rule to hereforth allow the approval of
a plea agreement to suffice as an acceptance of a guilty plea
for purpoesesof determining whether a defendant may freely withdraw
his guilty plea.
A) Evid:R:7104 requires that a trial court conduct aﬁ initial
inquify to determine whether a factual bhsis exists that child
molestation conduct actually ocurred before allowing the

admission of'propensitysevidence under Evid.R. 414.

10



BACKGROUND OF EVID.R 414

In 1994, Congress enacted Evid.R. 414 over the unanimous
objection of every judicial advisory committee in the country...
'except the Department of Justice. The objectors voiced their
concern that this rule would admit extrementlytpngjudiciai extrinsic
évidence to show a defendant's propensity to commit certain sex
offenses, a practise that had up to then béén prohibited and
isrstill prohibited by the States. The sole proponent of the
rule, federal prosecutors and ﬁolitidians, claimed it was needed
in order to obtain convictions of those charged with a child
molestation offense which would otherwise be difficult without
such a tool.

With tﬁis new tool of prosecution, simply charging a defen-
dent with a qualifying "child_molestatiqn" offense would permit a
judgeto admit evidence of any prior "similar" acts nomatter how
long ago such acts were committed.2 No procedural protocol was
required by the rule to inititally examine the factual basis of
the charge or otherwise determine if child molestation conduct
actually cccurred in the circumstances leading to the charged
offense. The only Qualifying condition stated in the rule is
‘that the defendant be accussed of a child molestation offense

which the rule defines as "any conduct prohibited by 18 U.S.C.

chapter 110V (SeeR.414(d)(2)).

2. The term "similar" was not defined in the riule, nor is one
meaning uniformly applied. As a result some circuits have limited
"similar" to mean the same conduct as charged, while others have
broadenedibhe term to mean any sexual offense conduct.

11



During the debates on the floor legislaters:sacknowledged that
this propénsity evidence would'bé inherently prejudiéial, but
argued that such prejudicénwould na be unfair under the circum-
stances when public policy demanded successful prosecution of
these offenses in order to protect thé public. (See 140 Cong.

Rec. 15,209 (1994)).

In retrospect, any honest citizen would acknowlédge that
thié new tbol would be exploited by ambitious prosecutors t§
shore-up losing casessby strategically, and pefhaps spuriously,
over-indicting defendants with "child molestation” offenses with
the barest of probable causé evidence in the hopes of gaining
the admission of R.414 similar acts to show a defendant's prop-
eﬁsity to commit that offense. The hearing of this disturbing
prejudicial evidence would naturall& taint any juror and would
likely result in a conviction despite a compléﬁe lack of evidence,
as well as ddiscourage an innocent defendant from going to trial.
With relativelease a prosecutor would gain significant leverage
'in a case by merely charging a defendant with a child molestation
offense in a cése that he/she would‘ﬁtherwise have‘to drop without
this evidence./

PETITIONER'S CASE

Petitioner's case is just such an example where pdlice'and
prosecutors suspected Sullivan, but had no evidence of guilt
other than the circumstantial probable cause which was used to
charge him with the offenses of Accessing Child Pornography and
Atempted Production of Child Pornography. In turn, Sullivanfs

having been charged with those ""child molestation' offenses was

12



the sole:determining factor used by the district court in quali-
fying the admission of the R. 414 evidence, which in Sullivan's
case was partiéularly damning as it involved‘the sexual molestation
of four (4) minors in 1982, With the admission of this extremeiy
prejudicial evidence, Sullivan's o#hénwisa strong defense was
doomed to fail, giving him little choice but to plead:d guilty
in order to avoid a possible life sentence.

Petitioner submits that a proper application of R. 104 by
the district court would have prevented this tragedy. Had the
court properly conducted a R. 104 preliminary inquiry the court
would HaVe found inadéquate evidence that Sullivan committed a
child molestation offense and would have disqualified the use
of R. 414 in his case.
THE REQUIRED CONDITION OF RELEVANCE UNDER R. 414

The admissibility of other acts evidence is governed by
Evid.R. 104(b) which requires a district court to initially detex-
mine-the admissibility of evidence based upon the fulfillment

of a specific condition of fact. (Huddleston v. U.S., 485 U.S.

681, 689 (1988). Huddleston holds that the condition of fact is

one of relevance. (Id.). Therefore, if the other act evidence
is not relevant, it is not admissible. (Id.).

Evid.R. 414 conditions the rélevance of similar acts evidence
on.phe condition that the defendant is currently accused of an

offense of "child molestation'" which the rule defines as “any
conduct proscribed by chapter 110 of Title 18 [U.S.C.]ﬁ. (R.414).
This conditional fact must be established by a preponderance

of evidence. (Huddletston, id., Bourjaily v. U.S., 483 U.S. 171,

325 (1987)). Therefore; the condition of fact that establishes

13



relevancy under rules 104 and 414 are 1) whether the defendant
engaged in any ﬁonduct iﬁ violation of 18 U.S.C. chapter 110,
and: 2) whether that condition of fact is established by at least
a préponderénce of evidence. |
In Betitiqner's.case, that preliminary inquiry was not con-
ductéd by the district court. Instead, the court bypassed that
inquiry by simply finding that, by being charged with a child
molestation offense, Sullivan had ipso facto engaged in that
conduct.
This truncated analysis did not conform to rules 104 and
414 in two significant. ways. first, the district éourt ignored
the R. 104 requirement thaf it, not a prosecutor of grand jury
(a member of the executive branch), make the finding that Sullivan
engaged in child molestation condu;t. In so doing, the court
defferred to, or delegated to, the grand jury the duty it was
‘charged to perform under R. 104. Second, by charging Sullivan
with a child molestation offense, the grand jury only established
the existence of probable cause that Sullivan committed the offenses,
not a preponderance of evidence that he did so as is required

under Bourjaily and Huddleston.

This truncated analysis violated the Due Process and Equal
Protection clauses and the Separation of Powers Doctrine. Yet
this is now the standard practise in all cases involving the
qualification of R. 414 whereby ~district courts are simply assuming
that where a defendant is charged by agrand jury with a child

molestation offense, that any further inquiry is unnecessary.

14



R. 104 clearly requires a district court, not the grawd
jury, to establish by a preponderance of evidence that the defendant
engaged in child molestation conduct before that court can qualify
admission of propensity evidence under R. 414. Like the grand
jury, this'process reqﬁires the court to evaluate the facts of
the case and determine whether a:factual babis exists that the
defendant actually engaged in the conduct as defined by R. 414(d)(2).
Unlike thé grand jury, however, this factual basis must be established
by a ' preponderance of evidencg; not merely probable cause, supp-
osition, or suspicion. |
Had the district court made the required R./ 104 inquiry it
would have found no factual basis that Petitioner engaged in
any child molestation conduct, to wit:
Regarding Count One charging "Accessing With Intent To View Any
Material Containing Child Pornography' (18 U.S.C. 2252A(a)(5)(B):
No material containing ény accessible child pornography was ever
recovered, nor was any such material ever identified. :
+ Regarding Count Two charging "Attempted Production of Child
Pornography” £18 U.S.C. 2251fa): No minor was ever alleged
or identified as haviqg beenlused, or intended to be used, to
produce child pornography..
CONCLUSION
Petitioner acknowledges that, while a grand jury found prob-
able cause to accuse him of a child molestation offense, there
was no finding by the district court of & preponderance of evidence

that such conduct actually occurred as required by #ules 104 and 414.

A IOR WAS THERE ANy Aoni:sqou OR WATKESS oF SULLINAW Do $o.



Petitioner submits that Due Process requires that there be some
factual basis to support a district court's finding of conduct
constituting a child molestation offense under R. £14(d)(2);
merely being accused by a grand jury cannot, by itself, suffice.
To allow otherwise would encourage the government to charge a
defendant with a child molestation offense based only on speculétion
or suspicion in hopes of shoring~up a weak case by bringing in
‘extremely inflammatory and prejudicial propensity evidence, knowing
that a jury will tend to convict a defendént solely on those
prior bad acts.

- The facts as known by the district court failed to establish
a factual basis that Petitiomer engaged in any conduct.prohibited
by 18 U.S.C chapter 110lthat would warrant classification as
a "child molestation'" offense under R. 414(d)(2). A proper inquiry
under R. 104 wouid have provided Petitionery,and all similarly
situated defendants, the Due Process and Equal Protection R.
104 was designed to provide; and would have been in accord Qith

this«Court's holding in Huddleston.

16



B) A prosecutor abuses his/her discretion by over-charging a
defendant with a child molestation offense solely for the
purpose of invoking Evid.R. 414 and seeking the admission
of prepensity evidence to use as its evidence in chief when

" that prosecutor knows there is no factual basis that such
conduct occurred.

Petitdoner asks this Court to consider the fairness of a
prosecutor that uses thé vast power of the government, the grand
jury, and Evid.R. 414 to bring about the guilty plea of an ex-
offender whom officials merely suspect has committed a crime
but have no evidénce to support a .<oonviction. This example is
owE “of maﬁy whereby merely charging an ex-offender with a child
molestatation offense a prosecutor can legally manipulate the
grand jury system and R. 414 in order to introduce to é jury the
extremely prejudicial evidence of the defendants' previousdchild
molestation offense. With the admission of this evidence, any
defende would be doomed in the face of an outraged jury who,
having heard the lurid details af the previous offense, would
likely convict a defendant who they bélieve.deserves to be punished.

Consider ‘the foliowing scenario:

. Officials highly suspect an ex-offender, previously convicted
of child molestation 35 years ago, has committed an offense
but have no evidence, other than probable cause, that a crime
was committed and that the ex~offgnder committed.it

Normally a prosecutor would drop such a case due to a lack
of evidence. However, with the enactment of Evid.R 414, a lack
of evidence would no longer be a concern. By simplyvchargingr
the ex-offender with a child molestation offense, R. 414 could

be jinvoked that would allow a jury to hear the disturbing and

inflammatory evidence of horrendous act committed long ago. With

17



this powerful evidence bging heard, evidence of actual guilt of
the crimd charged would not be necessary to convict this horrible
man who needs to be.sent to prison in order to protect the comm-
unity. Of course, the cﬁance of é fair judge admitting such pre-
judicial evidence (or denying a Crim.R. 29 motion) would be a
crap-shdot, but there would be every reason for a prosecutor
to over~indict that defendant with a child molestation offense
in the reascnable hope of landing a marginal judge who would
do just that, particularly with the state of‘the law that gives
a judge the discretion to allow such evidence as long as the
defendant is charged with a qualifying child molestation offense.
PROSECUTORIAL DISCRETION OR ABUSE?

It has long been acknowledged that a prosecutor has unbridled
discretion to pursue criminal charges against a defendant as
long as‘it is not done in retaliation or in violation of the

Consitution. (Bordenkircher v. Hayes, 434 U.S.357;'364Uq79ﬁ).

So long as a prosecutor has probable cause to believe that the
accused has committed a crime, the decision whether to prosecute
generally rests entirely within his/her.discretion. (Id.). A
prosécutor may even pursue these charges knowing full well that
the evidence is weak and done solely for its effect on other
cdre charges. (Ei[). This common |practise of over-indicting
a defendant is a tool designed to give the government maximum
leverage at the plea bargaining table and has been ruled kosher.
It has alse been acknowledged that a grand jury serves at
the behest, and as a tool, 6f the prosecutor where the refusal

to indict s a rare occcurence. The "Ham Sandwich" aphorism
} 1
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quoted by Hillary Clintom during the Whitewater investigation
of the 90's, originated.éome 30 years ago when a New York appellate

judge famously remarked that a prosecufor could convince a grand

v. Davis, 793 F.3d 712, Dissent fn. 3, (7th Circuit 2015)) and

that the instances in which a grand jury refused to indict "was

as rare as hen's teeth." (Tyson v. Triggs, 50 F.3d 436, 441 (7th

Circuit, 1995). | | .
Aiﬁin,vtﬁis'bymbiotkouﬁébdgidnship between a présecutor

and his grand jury has been ruled kosher as long as the grand

‘jury found probable cause that criminal conduct occcurred: a standard

which requires only a substantial chance of criminal'activity,

not an actual shéwing of such activity. (D.C v. Wesley, 583 U.S.

., 138 S.Ct. 577, 586 (2018)).

However, while a prosecutor may legally over-indict .a defendant
for the purpose of gaining leverage in a case, no court has yet
determined whether this legal manipulation may bé done solely
to invoke R. 414 as a means of ginning-up propensity evidence
to use a$evidence in chief in place of, and in spite of, the
absence of any evidence of actual guilt. In actpaiity, the ﬁqre
lurid and inflammatory the propensity evidence, the better for
a prosecutor with no evidence of guilt. Only R. 414 allows such
use of propensity evidence as evidence in chief in a case where
a defendant has only to be accuseddof child molestation conduct
as defined by R.-414(d) with no consideration of the veracity

of such accusation being necessary.
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CONCLUSION

The above scenario is the state of Evid.R. 414 and its use
by prosecutors to convict ex-offendersiwho dnly afe suspected of
committing an child molgstation offense..The question is: will
this Court stand by and remain silent in the name of Public Policy
as this rule is Jabused, as well as the constitutional righfs
of ex-offenders? Or will this Court bravéiy stand up for the’
principle of fair treatment of ail citizens, including the most
vilified aﬁd voiceless members?

Petitioner submits that this Court should Hold that the
legitimate purpose of Evid.R. 414 cannot be subsumed by the desire
to seek the conviction of ex-offenders (and the ‘protection of
§ociety) by the abuse of this rule. This Court should hold that
the practise of using Evid.R.414 propensity evidence to build a
case-in-chief, parficularly when there is no factual basis to

support a conviction, is an abuse of discretion.
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C: THE SIXTH CIRCUIT'S RULING THAT THE APPROVAL OF A PLEA
AGREEMENT SUFFICES AS AN ACCEPTANCE OF A GUILTY PLEA IS5 IN
DIRECT CONFLICT WITH THIS COURT'S PRECEDENT IN HYDE AS WELL
AS EVERY OTHER CIRCUIT, AND EFFECTIVEEY AMENDS CRIM.R. .11(d).

Crim.R. 11(d)(1) provides that a defendant may freely withn
draw his guilty piea "for any or no reason'" if that plea has

not been accepted. (CrimR.11(d)(1)). This Court has also.set

forth the bright-line"prison mailbox rule'" whereby a prisoner's

motion is deemed filed when it is delivered to prison officials

for mailing. (Houston v. Lack, 487 U.S. 266 (1988)). The Sixth

Circuit has .axpanded this rule to when a prisoner signs the

document. (Brand. v. Motley, 526 F.3d 921, 925 (6th Circuit 2008)).

In Petitioner's case there is noidispute that the 8istrict
court adopted the Magistrate's recommendation and accepted Sullivan's
guilty pleé on July 5, 2017. (Appx. D, Order). There is also
no dispute that Sullivan, in a letter to the court, moved to
withdraw his guilty plea under the prison mailbox rule the same
day. (Appx. A, Opinion; Pg7a2;.RiZ6y Lettdr. datedJuly15).2017).
Lastly, there was no misundefstanding of Crim.R. 11(d)(1) by
the courts below that acknowledged a defendant’'s absolute right
to freely withdraw an unaccepted guilty plea. (Appx. A, Opinion,
pg. 11; Appx. E, Memorandum of dpinion and Order, pgs. 2~3).

Despite the lower ;ourts' clear understanding of the law,
they both ruled that Sullivan was not entitled to freely withdraw
his guilty plea because his letter/motion was filed two‘days
after the district court approved the plea agreement on July 3,
2017, and;,as a result the "any reason'" standard for withdrawal

did not apply. (Appx. A, id.; Appx. E., #d.,3pg. 3).

21



'~ THE APPROVAL OF A PLEA AGREEMENT V5. THE ACCEFTANCE OF A GUILTY
PLEA. - :

The simple questioﬁ before this Court is whether the approval
of a plea agreement suffices as, or is tantamount to, an accept-

ance of a guilty plea under Crim.R. 11. This Court has only

to look at it holding in U.S. v. Hyde, 520 U.S. 670, 677 (1997),
which held that a plea agreement and a guilty pléa are separate
and  distinct considerations that are not to be considered as
a single unit; that guilty pleas exist independently from the
plea agreements upon which they rest.(Hyde, 677). |

A district court's approval of a pléa agreement determines
the validity of a contractual agreement, while the acceptance
of a guilty plea is a judicial finding that Crim.R. 11 has been
scrupulously complied with and that the defendant is in fact
guilty. One finding cannot stand for the other,'ﬂxggwbares out
that distinctibn. Furthermore, whilé'a plea agreement méy_impli—
cate certain cont?actual obligations between the parfies, the
agreement itéelf is non-executable unlessand until the guilty
plea is accepted. Plainly, a plea agreement is meaningless until
the guilty plea is accepted by the district court.

AN AMENDMENT OF CRIM.R. 11(d)?

By modifying the defendaw¥'s statutory right torfreely with-
draw a guilty pléa, the courts below have effectively amended
Crim.R. 11{(d) in violation of the United_States Constitutionhs
Separation of Powers Doctrine which forbids sqch judicial law-

making and instead; reserves such power soldy to the legislature.
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CONCLUSION

This Ceurt should reverse the court below, clarify its holding
in Hyde that a plea agreemént is not the equivalent of an. acceptance
of a guilty plea, and confirm that a defendant has‘the right
to'freely withdraw an unaccepted guilty plea for any,or no reason

under Crim.R 11 (d).
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date: 'F—b{% ( j/’ 90/9
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