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H. Facts.

In late June of 2014, San Antonio Police Department (“SAPD”) Detective Steven Contreras
rebeived information from a confidential informant that someone known as “Arturo™ was trafficking
in large quantities of methamphetamine in the San Antonio area. (Docket Entry 88, at 16, 24-25.)
Contreras had found the informant reliable in the past, as the informant had provided information
leading to the arrest and conviction of three other individuals. (/d. at 15, 26-27.)

On the morning of July 3, 2014, Detective Contreras learned from the informant that “Arturo”
would be in possession of approximately two kilograms of methamphetamine and making drug
deliveries. (Docket Entry 88, at 16, 20-21, 27, 45.) The informant told Contreras that “Arturo”
would be found at the Bill Miller’s Barbecue restaurant near the corner of Probandt and Highway
90, driving a white Chevrolet Avala_nche SUV. (Id at 16, 18, 30-31.) Contreras proceeded to the
restaurant, where he established surveillance along with another Detective, Robert Tamez. (/d. at
17, 29.) Other officers also established surveillance in the area. (Id. at 18.)

The officers saw Arturo Sarli sitting in a white Avalanche at the restaurant parking lot; his wife
was a passenger. (Docket Entry 88, at 93, 97-98.) Sarli left the restaurant parking lot and drove
north on Probandt to the Habitat for Humanity Restore furniture store, where he dropped offhis wife.
(Docket Entry 88, at 18-19, 93, 99.) He then returned to the restaurant parking lot, and made a call
from a mobile telephone. (Docket Entry 88, at 19, 29.) Following Sarli as he returned to the
restaurant, officers ran a check on the license plate; they learned that Sarli’s name was .associated
with the Avalanche, and that there was an outstanding municipal court warrant for his arrest.

(Docket Entry 88, at 40, 47.)
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Detectives Contreras and Tamez called a marked patrol car to the scene (id at 19, 30); when
the vehicle arrived, Sarli appeared to become nervous and he left the parking lot, heading back north
on Probandt, towards the Habitat for Humanity store. (Docket Entry 88, at 1920, 99.) As he drove,
he was followed by SAPD Officer Juan Torres and another officer named Flores, who observed him
failing to maintain a single lane., (Docket Entry 88, at 60, 62,) Based on this traffic violation, the
officers signaled for Sarli to stop; he pulled into the Habitat for Humanity parking lot and parked.
(Id. at 60-61.)

Sarli got out of the vehicle, with his hands in his pockets. (Docket Entry 88, at 61.) When
Sarli pulled his hands out of his pockets, they were shaking. (Jd.) Sarli informed the officers that
he did not have either vehicle liability insurance, or a driver’s license or other government
identification. (Docket Entry 88, at 62.) Officer Torres then asked for consent to search the vehicle;
he testified that Sarli twice consented to a search of the vehicle, the second time in the presence of
other officers. (Id. at 34-35, 63-64.) The consents were verbal; Torres did not have a consent form
in his vehicle, (/d. at 80-81). Torres testified that, the first time he asked for consent, he advised
Sarli that he had the right to refuse (id. at 81-82); for his part, Sarli testified that he never consented
(id. at 117-18.)' Torres learned from Officer Flores that there was a “be on the lookout” (BOLO)
alert for the vehicle and Sarli, on suspicion of weapons trafficking. (/d. at 50-52, 63, 73.) Torres
then took Sarli into custody. (Id. at 64.) No weapons or drugs were found on his person. (/d. at61.)

The officers began searching the vehicle, but did not find any contraband. (Docket Entry 88,

at64, 93.) Eventually, two narcotics-detecting dogs were brought out to search the vehicle; neither

| Defense counsel questioned Officer Torres about the availability of an audiovisual recording of
the encounter; Torres indicated that his vehicle is equipped with a recording device, but the
prosecutor indicated that the recording had not been preserved. (Docket Entry 88, at 83-86.)
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alerted to the presence of drugs. (Jd. at 32, 44, 55-56, 106-08.) The officers went in search of
Sarli’s wife, and they detained her on the belief that she might have secreted the contraband
somewhere in the store, (/d. at 38-39, 94.) Finding nothing, Officer Torres contacted Detective
Contreras. (Docket Entry 65.)

Detectives Tamez and Contreras subsequently arrived. Soon afterwards Tamez discovered
approximately two kilograms of methamphetamine. The methamphetamine was in a box of kitty
litter that was sitting in the bed of Sarli’s vehicle. (Docket Entry 88, at 20-21, 48, 87, 93; see Gov't
Exs.2,3,4,and 5.)

After the drugs were discovered, Detective Contreras approached Sarli to question him.
(Docket Entry 88, at 21, 23, 128.) Sarli was crying hysterically; Contreras gave him some time to
compose himself, and then read him his Miranda rights.? (Id. at 21, 124, 128.) Sarli told Contreras
that he had met an unknown man at a Wal-Mart parking lot, who gave him the box of kitty litter and
instructed him to deliver it to another man at the Bill Miller’s Restaurant. (/d. at 21, 23, 128.)

The Government witnesses testified that, because Sarli had no license and no proof that the
Avalanche was insured, the vehicle was required to be towed away and impounded. (Docket Entry
88, at 21, 62-63, 67, 102.) The Government introduced the written SAPD policy for impounding
vehicles which indicated that, when a vehicle is impounded, an inventory must be made of all
personal property in the vehicle, including any property in the passenger compartment, trunk, or “any
open container.” (Gov’{ Ex. 6, at 8.) It is unclear from the record whether the box of kitty litter was
open at the time the methamphetamine was discovered. Detective Tamez testified that he “opened”

the box, suggesting it was closed when he first saw it. (Docket Entry 88, at 93.) Officer Torres

2 See Miranda v. Arizona, 384 U.S. 436 (1966),
4
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testified that he did not remember whether the box was open or closed. (J/d. at 87.) And the
photographic and video recorded evidence presented by the Government was inconclusive.?
III. Analysis

Sarli argues that the stop and search of his vehicle and his detention and arrest violated the
Fourth Amendment, and accordingly that the drugs found in his vehicle and any subsequent
statements he made must be suppressed as firuits of the poisonous tree. (Docket Entries 70, 81;
Docket Entry 88, at 129-36.)° The Government responds that Sarli’s stop and the search of his
vehicle was supported by probable cause to believe a drug violation had occurred; that his stop and
arrest was independently supported by his traffic violation and the outstanding warrants he faced;
and that the search of the vehicle, including the box of kitty litter containing the methamphetamine,
was further justified by consent and the SAPD towing and impoundment procedures., (Docket
Entries 75, 84; Docket Entry 88, at 13641.)

In this case, it is undisputed that Sarli committed a traffic violation, which justified the traffic
stop, see United States v. Shabazz, 993 F.2d 431, 435 (Sth Cir. 1993); that he was subject to
outstanding warrants, which justified his arrest (see Def. Ex. 1); and that his vehicle was uninsured,
which authorized his vehicle’s impoundment under SAPD policy (see Gov’t Ex. 6, at 1). The

remaining issues are whether the search of Sarli’s vehicle—particularly the search of the box ofkitty

* In the photograph of the box taken on the day of the search and arrest, the box appears open
(Gov't Ex. 2); it is not clear, however, if the photograph was taken before or after the box was
searched (see Docket Entry 88, at 48-49). The video recording introduced at the hearing provides
only a partial view of the truck bed and the search of the box; although it is difficult to see, the box
appears to be closed at the start of the video, and then appears in a different condition before and
after Detective Tamez handled it. {(See Gov’t Ex. 7.)

4 Sarli does not seek to have his statement suppressed under the Fifth Amendment, but only as the
fruit of a Fourth Amendment violation. (See Docket Entry 88, at 134.)
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litter in the vehicle’s truck bed—was permissible under the Fourth Amendment, or instead requires
suppression. Neither Sarli’s stop for a traffic violation, nor his arrest on a municipal warrant, can
justify such a search. See Arizona v. Gant, 556 U.S. 332 (2009).

The Government offers three bases upon which to justify the search and deny Sarli’s motion
to suppress its fruits. First, it argues that the search of the car and the box of kitty litter was
supported by probable cause. Second, it asserts that Sarli consented to the search. Third, the
Government contends that the drugs would have been inevitably discovered after the vehicle was
impounded. This report and recommendation addresses each of these arguments in turn.

A, Probable Cause.

Law enforcement may conduct a warrantless search of an automobile if: “(1) the officer
conducting the segrch had ‘probable cause to believe that the vehicle in question contain[ed] property
that the government may properly seize’; and (2) exigent circumstances justified the search.” United
States v. Castelo, 415 F.3d 407, 412 (5th Cir. 2005) (quoting United States v. Reyes, 792 F.2d 536,
538 (5th Cir. 1986). In a vehicle stop on a roadway, “the fact of the automobile’s potential mobility”
supplies the requisite exigency. United States v. Sinisterra, 77 F.3d 101, 104 (5th Cir. 1996); see
also Mack v. City of Abilene, 461 F.3d 547, 553 n.2 (5th Cir. 2006) (discussing the automobile
exception to the warrant requirement). “If probable cause justifies the search of a lawfully stopped
vehicle, it justifies the search of every part of the vehicle . . . that may conceal the object of the
search,” including containers. United States v. Ross, 456 U.S, 798, 825 (1982).

“[P]robable cause to search an automobile exists when trustworthy facts and circumstances
within the officer’s personal knowledge would cause a reasonably prudent man to believe that the

vehicle contains contraband.” United States v. Edwards, 577 F.2d 883, 895 (5th Cir. 1978) (en banc)
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(per curiam). “Probable cause determinations are not to be made on the basis of factors considered
in isolation, but rather on the totality of the circumstances.” United States v. Reed, 882 F.2d 147,
149 (5th Cir. 1989). “Proof of probable cause requires less evidence than . . . proof beyond a
reasonable doubt—but more than ‘bare suspicion.’ * United States v. Raborn, 872 F.2d 589, 593 (5th
Cir. 1989) (quoting Brinegar v. United States, 338 U.S. 160, 175 (1949)).

A police officer may draw inferences based on his own experience in deciding whether
probable cause exists, including inferences that might well elude an untrained person. United Sta(es
v. Hearn, 563 F.3d 95, 103 (5th Cir. 2009). Probable cause may be supported by the collective
knowledge of law enforcement personnel who communicate with each other prior to the arrest.
United States v, Clark, 559 F.2d 420, 424 (5th Cir. 1977). However, while law enforcement
personnel “may rely on the totality of facts available to them in establishing probable cause, they also
may not disregard facts tending to dissipate probable cause.” Evett v. DETNFF, 330 F.3d 681, 688
(5th Cir. 2003) (quoting Bigford v. Taylor, 834 F.2d 1213, 1218 (5th Cir. 1988)).

In determining whether there is probable cause, an officer may rely on information provided
by a confidential informant when, based on the totality of the circumstances, he determines that the
information is sufficient to establish probable cause based upon the informant’s veracity, reliability,
and basis of knowledge. Illinois v. Gates, 462 U.S. 213, 230(1983). The reliability of an informant
may be established by showing that the informant previously provided information that proved to
be correct. United States v. Jackson, 818 F.2d 345, 348 (5th Cir. 1987); United States v. Phillips,
727 F.2d 392, 396 (5th Cir. 1984).

In this case, the SAPD officers clearly had probable cause to search Sarli’s vehicle at the time

he was stopped. A reliable confidential informant, who had given information in the past that led
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248 (2014); see generally Schneckloth v. Bustamonte, 412 U.S. 218, 227 (1973). Six factors are
considered: (1) the voluntariness of the defendant’s custodial status; (2) the presence of coercive
police procedures; (3) the extent and level of the defendant’s cooperation with the police; (4) the
defendant’s awareness of his right to refuse to consent; (5) the defendant’s education and
intelligence; and (6) the defendant’s belief that no incriminating evidence will be found. Jentkins,
46 F.3d at 451; Schneckloth, 412 U.S. at 227. “[A]lthough all of the above factors are highly
relevant, no one of the six factors is dispositive or éontrolling of the voluntariness issue.” Jenkins,
46 F.3d at 451 (quoting United States v. Olivier-Becerril, 861 F.2d 424, 426 (5th Cir. 1988)).

In this case, Officer Torres testified that Sarli voluntarily consentpd to the search of his vehicle.
Hé consented initially when speaking privately with Torres, and then repeated his consent in the
presence of other officers. Sarli was not in handcuffs at the time, and he was expressly told by
Torres that he had the right to refuse to consent. These circumstances support a finding that Sarli’s
consent was voluntary, and thus justified the officers’ search of his vehicle. ‘Moreover, Sarli did not
limit the scope of his intent, and so his consent would reasonably be understood to extend to the
containers within the vehicle. See Florida v. Jimeno, 500 U.S. 248, 252 (1991) {(when defendant
puts no “explicit limitation” on scope of search,“if his consent would reasonably be understood to
extend to a particular container, the Fourth Amendment provides no grounds for requiring a more
explicit authorization™). Accordingly, if Officer Torres’s testimony is credited, Sarli’s consent
justified the search of the box of kitty litter.

Satli argues that Officer Torres’s testimony should not be credited. He points out that the
consent was verbal, not written, and that the audiovisual recording of the interaction between Torres

and Sarli was not preserved. Sarli also testified at the suppression hearing that he never consented
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to the search, but instead answered “no” each time he was asked for consent. (Docket Entry 88, at
117-18.)

Sarli’s arguments fail. While “prudence would have dictated” that the officers preserve a
recording of a defendant’s verbal consent, or secure the consent in writing, these failures do not
preclude the Court from finding an officer credible when he testifies as to the defendant’s consent.
Cf United States v. Sanchez, No. SA-13-CR-276-XR, 2013 WL 4000753, at *3 (W.D. Tex. Aug.
2, 2013) (court finds officer to be credible even though he did not “include the verbal consent in his
report or he secure the consent in writing™). In this case, Officer Torres’s testimony on the issue was
credible—indeed, far more credible than Sarli’s contrary testimony. Sarli provided doubtful
testimony contradicting the officers on a number of issues. He claimed that he did not go fo the Bill
Miller’s Restaurant before driving his wife to Habitat for Humanity,® despite multiple officers seeing
him at the restaurant first®; he implausibly asserted that one of the officers who stopped him drew
a weapon,’ even though this would have placed another officer in the line of ﬁrés; and he made the
uncorroborated and unlikely claim that his wife had his driver’s license during the stop,” even though
she was questioned at the scene' and, according to the other testimony presented, never produced

any license or insurance. Given all these circumstances, Officer Torres’ testimony is more credible

5 Docket Entry 88, at 113.
& See id. at 18, 93, 99.
H. at 115-16.

8 Seeid. at 91,

%1d. at 118.

19 14, at 67, 88-89.
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liability insurance, SAPD policy required that his vehicle be towed away and impounded. (Docket
Entry 88, at 21, 6263, 67, 102.)

The question remains whether the drugs would have been discovered as part of the inventory
search. The Government introduced the written SAPD policy for impounding vehicles, which
indicates that, when the vehicle was impounded, an inventory would be made of all personal
property, including any property in the passenger compartment, trunk, and “any open container.”
(Gov’t Ex. 6, at 8.) Whether the box of kitty litter was an “open container” at the time of the search
is unclear. Detective Tamez, who found the contraband, testified that he “opened” the box,
suggesting that it was closed at the time. (Docket Entry 88, at 93.) Officer Torres did not remember
whether or not it was closed. (/d. at 87.) The photographic and video recorded evidence presented
by the Government (Gov’t Exs. 2, 7) does not show whether or not the box was an “open container”
at the time of the search. Finally, it seems implausible that two narcotics-detecting dogs would fail
to alert to drugs in an open container. In these circumstances, the Government has not carried its
burden of showing, by a preponderance of the evidence, that the drugs would inevitably have been
discovered during a post-impoundment inventory search.

IV. Conclusion and Recommendation.

Because the search that led to discovery of the contraband was justified by consent, I find no
violation of the Fourth Amendment occurred. Accordingly, I recommend that Defendant’s Motion
to Suppress with Memorandum of Law in Support (Docket Entry 70), and Supplemental Motion to
Suppress (Docket Entry 81) be DENIED.

V. Instructions for Service and Notice of Right to Object/Appeal.
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