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| (D.C. Nos. 1:18-CV-00012-SWS and
JOEL S. ELLIOTT, 1:15-CR-00042-SWS-1)
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' ORDER DENYING A CERTFICATE OF APPEALABILITY

Before LUCERO, HARTZ, and McHUGH, Circuit Judges.

Defendant Joel Elliott seeks a certificate of appealability (COA) to appeél the
~ dismissal by the United States District Court for the District of Wyoming of his motion
for relief under 28 U.S.C. § 2255. See 28 U.S.C. § 2253(c)(1)(B) (requiring a COA to
appeal denlal ofa§ 2255 motion). We deny a COA and dismiss the appeal. |

L BACKGROUN D

On June 4, 2014, an arsonist planted an incendiary device 1n the Sheridan County
Attorney’s Qfﬁce that set fire to the building. Defendant Joel Elliott was suspéctéd but
not charged with the arson. Months léfer, Defendant and the nublic defender representing
hifn on state charges of forgery, stalking, and burgiai'y met with the éssistant United
States attorney (AUSA) and law-enforcement officers 1nvest1gat1ng the arson. Defendant

claimed that a fellow inmate, Joseph Wilhelm, had confessed to Defendant and another



the arson.
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inmate, Robert Weber, that he had committed the arson. Defendant provi_ded» a proffer to
be evaluated '.by the ‘federal governfnent for a possible leniency recommendation‘
regarding his state charges: .But after an investigation of. Mr. Wilhelm, it became clear
that Defendant was attempting to frame him. The AUSA informed Defendant’s public ‘.

defender (1) that the government would not provide a favorable recommendation on

" Defendant’s state Acharges, and(2) that the arson investigationvwasgactive and Wontd be

treated as entirely separate from Défendant’s:state charges: . .

InJ a'fnuary 2015 state 'ir"ivestigatorsleamed. from cotmsel for ‘Weber__ that_ Defendant
was mafring incrimfnating ‘stat_ementsf about the;arson:and that Weber was willing to |
surreptitioﬁSly'record his conversations with Defendant. State., investigatorg met \;t/ith
Weber, placed a wire on him, cautioned him not to speak with Defendant about his state

charges or any conversations Defendant had w1th his state counsel, and sent Weber back

_to the Jarl pod he shared with Defendant On January 14 and 15, Webe1 recorded

conversatrons in Wthh Defendant disclosed incriminating information about the fire.
Two months later, Defendant Was charged-in federal court with five offenses related to

Defendant ﬁled a pretrlat Iriotioito-suppress the statements he made to Weber on
the ground that hlS Flfth Anidndrréit rrght to counsel had been, vrolated Relymg on

Unzted States V. Cook $99 F: 3d 1208 (10th Cir. 2010) the district court, demed

......

convi’ctron, clalmmg, among other things, that the government cqrnr_nrtt,ed, etnlcal

violations under the Wyoming Rules of Professional Conduct in arranging for the
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recorded conversations. See United States v. Elliott, 684 F. App’x 685 (10th Cir. '2917).
In contesting the appeal, the government submitted an email exchange between the
AUSA a331gned to Defendant’s case and an advisor in the Department of Justice’s
Professmnal Responsiblhty Advxsory Office (PRAO) concemmg comphance w1th the "
Wyoming Rules. ]

On TJanuary 17, 2018, Defendant filed a § 2255 motion claiming that (1) his ;
counsel was constitutionally ineffective in failing to contest the rex::o_rdé;d conversations
on81xth Arhéndrr’ieht grounds, and (2) the government violated Brady v. Maryland, 373
U.S. 83 (1963), b‘}i.withhéldiilg the email exchange between the AUSA andmt‘he‘ PRAO
The district court denied the § 2255motion on both.grounds aﬁd glecljned_ to gpan} a
COA. |

"I DISCUSSION |

A COA will'issue “only if the applicant has made a- substant1a1 showmg of the |
denial of a cc')nstitutional right.” 28-U.S.C..§ 2253(¢)(2)-. [ghi§:;cqulr¢s “a QCmgnstratlon
that ... iﬁcludes sh'owihg that reasonable jurists c_‘oulq ggp:q‘gc‘yghe_thel' (Qr, fqr_f_chat rr;éttef,
agree that) the petition should have been resolved in a different manner or that the 1s§ﬁes
pfeSenféa {fveré’ ad’CQUate to 'deservefencguragemqnt..tq. prpc_g@gl Aﬁ_\lrth'er.” »Slack V., M
McDamel 529 US. 473, 484 (2000) (internal Xquotatlon marks om1tted) Otherw1se o
stated, the applicant must show 'that the dlStl‘lCt courf’s recolutlon of the constltutlonal‘ |
claim was ‘either “debatable or wrong.” 529 U.S..at. 484, . |

N0 reasohiablé jurist:could debate the district court’s demal of Defendant’; § 2255

motion. To prevail on an'ineffective-assistance claim, Defendant must demonstrate both



Appellate Case: 18-8046 ~ Document: 010110074684 Date Filed: 10/29/2018. . Page: 4

that his counsel’s performance was deficient and that “the deficient performance
- prejudiced [his] defense.” Strickland v. Washington, 466 U.S. 668, 687 (1984).
Defendant was not prejudiced by counsel’s failure to raise a Sixth Amendment claim.
The Sixth Amendment right to counsel attaches “only to charged offenses” and to those
uncharged offenses-that “would be :g':;o_nsidcred the same [as thg.chérgéd offense].under -
thé Blockburger v. United States, 284.U.S. 299 (1932) test.” United States v. Mullins,
613 F.3d 1273, 1286 (10th Cir. 2010).(brackets and internal quotation marks omitted).
At the time Weber recor.déd the incriminating conversations, Defendant .had not been
charged with arson or any related offense. His Sixth Ar_r_lendment rights therefore 'had not
yet attached.
- Defendant also contests the district court’s denial of his.Brady claim. The

gOVemment violates Brady if it suppresses “evidence favorable to an accused” that is

“material either to gullt or to pumshmen » Smith v. Sec’y of N.M. Dep’t of Corr 50
F.3d 801, 822 (10th Cir. 1995) (internal quotatlon marks omitted). Ev1dence is material
“only if there is a reasonable pr‘dt’)’vab_i!ity:'tlj’at_?’ had the evidence been disclosed to the
defense, the. result of the procee&ing \;\zouid haye i)een different.” United Sta;es v. Bagley, |
473 U.S. 667, 682 (1985). Defendant cannot make the necessary materiality showing
here, as the email exchange has no bearing on the merit of the arson charges against him.
Nor do the email communicaﬁons suggest any violation of Defendant’s constitutional
rights that could have resulted in suppression of evidence against him. Thefe is thus no
reasonable probability that disclosure 6f the email communications would have altered

the result of Defendant’s trial.
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Defendant also raises Fifth and Sixth Amendmerit claims regarding his recorded
conversations that were not presented to the district court, but we can easily dispose of
them on the merits. As discussed above, Defendant’s Sixth Amendment rights‘had not
attached at the time he spoke to Weber aﬁd thus were not violated. See Mullins, 613 F.3d
at 1286. Nor were Defendant’s Fifth Amendment rights violated, as Miranda v. -Arizbna,
384 U.S. 436 (1966), and its progeny apply “only in the context of custodial
interrogafiori.” Cook, 599 F.3d at 1214. WHere, as heré,-the defendant is unaware that he -
is épeaki'ng with a goVemment'agent, the tjl‘le’s'tioning"“laék[s] the police domination
inherent in custodial intérrogation,” so Mz’fandq doesnot apply. Id. at 1215,

III. CONCLUSION |

We DENY a COA ‘and DISMISS the appeal.” We GRANT- Defendant’s motion to
proceed in forma pauperis. - » E R

Entefedr for the Court -
- Harris L Hartz,

Circuit Judge
oy
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JOEL S. ELLIOTT,

Petitioner, '
Case No. 1:18-CV-0012-SWS

vs- (Criminal Case No. 1:15-CR-042-SWS)

UNITED STATES OF AMERICA,

Respondent. ' - l

ORDER DENYING MOTION UNDER 28 U.S.C. § 2255

This matter comes before the Court on Petitioner/Defendant’s Motion Under 28
"US.C. 2255 to Vacate, Set Aside, or Correct Sentence (ECF No. 1) (CR Case ECF No.
204).! On October 8, 2015, 2 jury found Defendant guilty on four counts charged by
indictment: arson of a building owned by an organization receiving federal funds by
means of fire and explosives, in violation of 18 US.C. § 844(f)(1) and (£)(2); use of 2
' firearm during and in relation to a crime of violence, in’ violation of 18 USC. §
924(c)(1)(A) and (B)(ii); possession of an unregistered ﬁféarm, in violation of 26 U.S.C.

- § 5861(d); and false declaration before the Grand Jury, in violation of 18 U.S.C. §
1623(a). (Sée ECF No. 132) (Verdict). Defendant was sentenced to a term of 444

| month_s 1n prison. (See ECF No. 149) (Judgment). On appeal of his arson conviction,

- Defendant raised issues about how the government investigated the crime and whether

3 Unless otherwise indica{ed, citations to the docket hereafter will refer to the Defendant’s criminal proceedings,
Case No. 15-CR-042-S. ‘



the building’s\ occupant was receiving federall,‘f‘tmds at the time of the fire. lfnited States
v. Joel S. Elliott, No. 15-8138, at 1 (10th Cir. Apr. 5, 2017). By unpublished Order and |
Judgment the Tenth Circuit Court of Appeals affirmed. Id. at 30. |

In support of his § 2255 motion, Defendant clalms hrs attorneys were
constitutionally ineffective for not seeking suppression under the Stxth Amendment of
certain surreptitiously-recorded statements he made fto an. undercover mformant
Defendant also claims that the United States vrolated the requrrements establlshed by
Brady v. Maryland, 373 U.S. 83 (1963), by not dxsclosmg certam email commumcatrons'
between the prosecuting attorney and an attorney adv1sor in the Department of Justlce s
Professional Responsibility Advisory Office (“PRAO”) concermng the recordmg of the
undercover informant’s conversations with the Defendant.  Because nerther of
Defendant’s claims is eognizabl.e?_ hjs,motion must be denied.

BACKGROUND ’ o

On June 4, 2014, a fire: broke out at the Shendan County Attorney’s Ofﬁce in
Sheridan, Wyoming. Fire mvesttgators qulckly determmed the ﬁre was 1ncend1ary
Evidence collected at the scene: mdrcated that around 1 18 a.m. on June 4 2014 the
power for the burldmg was turned ;off; and someone had cut the phone and cable hnes
Subsequently, someone entered the building through the north wmdow of the Sherldan
County Attorney’s . Office, poured gasolme throughout the basement first ﬂoor and'
second floor, and then left behind an i_nc,endrary}deyrce to 1gn_1te_ the fumes at a later time,

The fire occurred sometime after 4:00 a.m.



 During the months following thé arson, Special Agent Paul Claflin (“SA Claflin”)
of the Bureau of Alcohol, Tobacco Firearms, and Explosives (“ATF”) and Lieutenant .
Koltlska of the Sheridan Pohce Department investigated possible suspects concerning the

fire. One such suspect was, in fact the Defendant because mvestlgators had learned he

E—

may have been upset wrth the Sherldan County Attorr{ey s'Office for charging him with. .

felony forgery in June of 2013 whrch would result in‘the loss of his firearms rights. .
Another reason suggestmg Defendant may have had ‘a- motive to start the fire was
Defendant s behef that members of the district attorney’s ofﬁce were giving favorable .
treatment | to a woman with whom he had ‘an ongoing: relationship, Dr. Amanda
Turhngton, m‘ relation to events which ultlmately led to ¢harges of stalking and burglary

against Defendant
June 5, 2014, the day after the fire. The cﬁange of plea went forward as scheduled. The
Defendant renlained free on bond after' hrs plea"until July 13;20 lf4,~yézhen he was arrested
on thenew offenses of stalkmg and burglary e dave o

On August 14 2014 the Defendant’s attomey ‘Un°his state forgery, stalking and:-
burglary charges approached the state prosecutor Takei ‘Phillips, about the possibility of a
plea deal in regard to his state charges if the Defendanit proffered about information he
had learned about methamphetamme trafﬁckmg "Ms. Phrlhps declined a proffer.with the
Defendant When the defense attorney pressed Ms. Phillips. about what information- the
'Defendant could prov1de to get a favorable sentencmg“reeommendanon, she “flippantly”

replied, “The location of a dead body‘ or the person responsible for burning our office
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down.” (Trial Tr. at *559-;), ‘Ms. Phillips described her comment as “flippant” because “in
no way, shape, or form did [she] expect [Mr. Elliott] to have that kind of information.”
. | | |

But contrary to Ms. Phillips’ belief, the Def,endant.dir_d have information about the
~ fire. On October 8,‘ 2014, Defendant’s attorney contacted Msl.v Phillips again and told her
that his.client could provide infermation regarding wbo started the fire at _the County
Attorney’s Office: Before sharing this- information, however, the Defendant demanded
an upfront guarantee that he would 'not have to serve any jail time for his pending state
charges. This, according to Ms: Phillips, is not the way a proffer works, and so she once
again declined to speak with the Défendant.. Id.at 560. -

In October or early November of 2014, the attorney for another Sheridan County
jail inmate, Robert Weber, cortacted Ms. Phillips and advised her that Weber, too, had
information about who started:the fire at the County Attorney’s Office. lWeber_l _hoped to
leverage this information to help him with several state charges he was facing. And so,
on November 6, 2014, SA Claflin and: Lt. Koltiska conducted .a proffer interview of
Weber. =~ - - o 7 AUl Duamowen koo .

. During his proffer, Weber:stated;that he, the Defendant, and Joseph Wilhelm were
all ,incarcerated together at the Sheridan County Detention Center. (Tr. at 126.)
Accordmg to Weber Wilhelm was in jaxl because he tried to start a vehicle on fire.
Weber clarmed erhelm confessed to h1m and the Defendant that he had started the fire
at the County Attomey ] Ofﬁce in order to destroy certain. paperwork related to one of

his “brothers » Id Weber further stated Wllhelm prov1ded specrﬁc detalls about how he

4



started the fire which Wilhelm shared during the interview; details investigators had not
previously disclosed.to the public. Finally, Weber told the investigators that Defendant
knew even more details about the fire than he did.

Naturally, SA Claflin ‘was interested in speaking with -the Defendant .about
Wilhelm’s suprSed confession to the arson.  But-because SA Claflin was aware of .
Defendant’s unwillingness to cooperate with the county-attorney, SA Claflin enlisted the
aid of the U:S. Atiorney’s Office to call the Defendant before the federal grand jury,
- which ocCﬁﬁed on November 19,2014, Id. at 127-28. | |

.B'efore his testimony, however, Defendant asked to meet with SA Claflin and Lt.
Koltiska so that he might receive some consideration with respect to the state charges he .
was facing for the information he was to provide ‘about the arson. Accordingly, the night

prior to his testimony béfore the grand jury,-Defendant-sat down ‘with SA Claflin, Lt.

Koltiska, the Assistant United States Attorney-(“AUSA”)‘assigned to.the federal arson -

investigation; and the Defendant’s state public’ defender:ivhio. represented him on his .
unrelated stafe charges, and gave a proffer: - Id. at 142. =il ¢

At the proffer, the Defendant, his attoney and the AUSA all signed the proffer
letter which'set fort the proffer conditions: ‘Iri‘the: first:enumerated paragraph of the
proffer lettéf;;tﬁe Defendant'was advised: ™+« - 1

‘1" Purpose:’ The purpose' of -a proffer is.to ‘give your client a
one-time opportunity to provide to the United States a complete and
truthful account of any information he has related to dny crimes that are the
subject of a state or federal investigation. The information supplied by
your client will be evaluated by the government in connection with. any
recommendations made to the State of Wyoming with respect to an

appropriate sentence.

5



(Def.’s Ex. B, CV Case ECF No. 2 at.é4.’) During the course of the ensuing proffer, the
Defendant told the investigaters Wilhelm admitted to him and Weber that he had started
the ﬁre,(and that he had done’so dto destroy paperwork related to drug charges against
Wilhéni’s brother. vAnd 'rhe Defendant repeated whar Weber had earlier claimed with
respect to sﬁeciﬁc details vo'f 'rhe crite Wilhelm allegedly discussed. However, most
importantly,vthe Defendaht previded dddrtienal information to the ‘investigators which
Weber had not meiltioned, dnd which investigators had also withheld frorrl the public.
Specifically, the'Defenfdant. stated Wilhelm told them he used a timing device and.a-
rocket moto-r.‘ This mformatlon was eo fa'c’t"ép'eeiﬁc to the arson that SA Claﬂin asked the
Defendant’s attorhey ai’rer 'theulpr'offer, ‘}‘Ar—e you 100 percent sure that your guy didn’t
[starr the fire]? Because either he did it or he knowsvthe guy that did it (Tr. at 128-29.)
The Defendant s attorney assured SA Claflin, “If I thought he had ariything to do with
this, 1 wouldn t have let him proffer " Id. at 144.

The day folleWi’ng' his proffer the Defendant ‘dppeared before the grand jury and
testlﬁed con51stent w1th what he told the 1nvest1gators 'Id.at129.. The investigators
then turned their attention toward “Wilkelny. " *Id; - But - after a- Afairly ‘exhaustive
mvestlgatlon, including a seatch of Wilkielin’s truck wheré the Defenidant said Wilhelm
kept evidence of the fire, and afiér an intefview with' Willielm, the investigators
determined that Wilhelm could not have started th fire. Id. at 130-31.

VI

2 That testimony ultimately resulted in the Defendant’s conviction at trial in this case for false declarations before
the grand jury. o
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It became clear, then, that the Defendant and Weber were likely framing Wllhelm
And between the two of them, Weber or the Defendant, the investigators suspected the
Defendant was leading the charade because of his motive to start the fire, and because he,
even more than Weber, knew the undrsclosed mtrxcac1es of the arson, Id. at 131. So, on
December 17, 2014, SA Claflin and Lt. ‘Koltiska re—approached Weber to confront him
about his prevrous proffer implicating Wilhelm in the arson. Although initially he denied
lying to the investigators, Weber soon admitted that everythmg he knew about the fire he |
had learned from the Defendant. He explained,that the Defendant had ‘approached him
with a plan to get both of them reduced sentences The Defendant told Weber that
Wilhelm had confessed to starting the fire at the Ceunty.:Attomey s Office. Id. at 132
And according to the Defendant, his attorney had adyie'ed h1m that if .he had information
about the fire, he could get a lighter sentence onhis pendmg state eharges, but that the |
prosecutors would not believe the Defendant unless someone elee corroborated his story.'
Weber' chose to be that corrohorgting source, and ,furt‘herﬁi argree.d to_hsplit d/it’h the
Defendant an ATF eof;t;ered_, cash award for mformatlonleadmg to the arreet ot’ the person
responsible -for the fire. - At some-point; hoWever,— Weber b,e,gan suspeeting that Defendant‘_
had started the fire and was framing erhelm to get.a reduced sentence. “This was 50, he |
told investigators, because the :Defendgnt.jfﬁslipped , ,up’f m it}elling Weber there were t00
many gas cans to take to the building in one trip. /d. at 132—33 ‘ | |

The next day, on December 18, 2014, SA Claflin and Lt. Koltiska went to the Jaxl
" to speak with the Defendant again; however, Defendant initially indicated he did not want

to speak with them. Sometime later the jailer contacted the investigators and told them

7



Defendant “wants to talk to you now.” Id. at 133. But when the investigators told the
Defendant they wanted to “talk more about the fire,” the Defendant stated he wanted his
la@er present. Jd. So the interview ended. That same day, the AUSA assigned to the
arson investigation made it clear to the Defendant’s state public defender through an
email that Defendant would: not:receive a favorable recommendation from the
government for his proffer because: he had:lied. (ECF No. 92-1.) The AUSA ‘further
advised defense counsel of the follow.ing:

The arson investigation is active and will continue to remain entirely
separate from the state matter. We will conduct the investigation and
communicate with Elliott in the future in compliance with the applicable
substantive law and Rules of Professional Conduct, including contact with
vour client concerning matters entirely unrelated to your representation of .
him on the state matters.

Id.
InJ anuary of 2015, the investigators learned through Weber’s attorney that the

Defendant, still believing Weber was in on h1s scheme was continuing to make

mcmmnatmg statements about the fire to Weber in thelr jail pod, and Weber was w1111ng

.t ;;
42

to assist the mvestrgators 1n recordmg the conversatlons (Tr at 134) Accordmgly, SA
'.Jt ”2!..: u - U

Claﬂm and Lt Koitrska onee agam met w1th Weber at the Shendan County Detentron

N Ct.—}

Center After admomshmg Weberunot to speak wrth the Defendant about hxs pendmg
state cases, and not to drscuss wrth hnn any conversatlons that Defendant had with his
attorney, SA Claﬂm placed a wue on Weber and sent hrm back mto the _]all pod Id

.Weber spoke wnh Defendant whﬂe weanng a wire on that day as well as the next day,

January 15. Id. at 134—35.



During. Weber’s recorded conversations with the Defendant, particularly those on
January 15, 2015, the Defendant made several admissions concerning the fire, including:
specific details not known by the public about the explosive device used to set the fire.
Id. 136-38. For example, the Defendant stated his fingerprints would not be found -
because he “wore gloves the whole time.” Id. at 137..The Defendant also admitted he set
the fire to “buy time™ on the state charge he was set to plead guilty.to on June 5, 2014, the
day after the arson. Jd. The Defendant further expressed some concern that some
evidence could still implieate him, though he had enlisted his father to get rid of as much
of the evrdence as p0331ble " | | | - |

On March 19, 2015, Defendant was. charged by rndlctment wrth frve offenses
each of which related to his arson of the Sheridan County Attomey S Ofﬁce. (ECF No.
6.) On April 3, 2015, Defendant appeared for his arraignment and pleaded not guilty to
eachchargeili - L P

Prror to h1s trral on these charges the Defendant ﬁled several motrons, one of

‘t. "

wl:nch was a motron to suppress the statements he made to Weber on the bas1s that his

Lo
AN “t

Fifth Amendment nght to counsel was vrolated (See ECF Nos 73 & 74) The

A L
IO -2-' FISTES g '}t

government argued the crrcumstances surroundmg the Defendant s voluntary statements
to Weber were mdtstmgulshable from the facts in Umted States V. Cook 599 F 3d 1208
(10th C1r 2010), for Flfth Amendment purposes (See Umted States Resp to Def 3

Mot. to Suppress ECF No 92 at 10 ) A hearmg on Defendant s motion was held dunng

iy

_ 3 Count Three, using fire or an explosive to commit a felony, was ultimately dismissed by the Court, with the
concurrence of the government and the Defendant. (See ECF No. 34.)
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which the Court heard the facts described above and was provided with the January 14
and January 15 recordings. (See ECF No. 103.)

"The Defendant chose to testify at the suppression hearing about his interactions
with Weber on January 14 and 15, 2015. (Tr. at 149.) The Defendant claimed that when
he all bui admitted to Weber that he:was the one responsible for the arson, he actually
knew Weber was in league with the. police. Id.-at 150. : And in order to answer the
obvious question of why the Defendant would make such incﬁminating statements to
Weber if he, in fact, knew Weber was worldng for law enforcement, the Defendant
mysteriously claimed he felt.he had no choice due to certain coercive elements in the jail.
1d. at 159-60.

At the suppression hearing, the Defendant also attempted to argue his recorded
statements to Weber should be. su;;pressed based on what he asserted were the
government’s violétions of the Wyoming Rules .of Professional ReSponsibility; Id. at
196.. Defendant offered a copy of one provision of those-rules along with the case
annotations in support of his argument.  This Court disallowed such evidence, however:
“Well, you may refer to the cas¢ law. as:referenced in the annotadon; Certainly, the rules
themselves are not applicable, .andiit carries little weight in terms-of that:annotation -
because it’s tied to rules that are inapplicable.” Id..at.197. .

- The Court issued an oral-r,uli_ng on the Defendant’s motion to suppress, agreeing
with the government that- United States v. Cook was: controlling and thus denying the
motion insofar as Defendant. clalmed a violation of hlS Fifth Amendment nghts (Oral

Rulmg Tr. at 30 34) In so domg, this Coun concluded that based upon a revxew of the

10~




transcript and recordings of Weber’s conversations with Defendant on January 14 and 15,
“The objective evidence, facts, and circumstances, and [D]efendant’s conduct simply do

not suggest or support a finding that [D]efendant knew Weber was acting as a

Government agent in seeking to elicit incriminating statements in a coercive atmosphere .” -

.7 Id. at 33-34. This Court did not further address Defendant’s argument regarding his

asserted violation of the Rules of Professional Responsibility, nor did the Court address -

any claims with respect to the Defendant’s Sixth Amendment rights.*
- Omi.direct: appeal of his conviction, Defendant raised the issue of Weber’s
surreptitious, undercover recording of his incriminating admissions. while in the Sheridan

County jail. However, rather than challenging this Court’s rejection of his Fifth

Amendment claim, the Defendant instead argued his incriminating: statements should

have been suﬁpressed because of the alleged ethical violation by the prosecution. 684 F.

App’x at 686-87 & n.3. Specifically, Defendant argued Rule 4.2 of thé Wyoming Rules-
of Professional Conduct — -whicﬁ generally ‘prohibits am - attorney from  knowingly
communicating with-a person represented by eaﬁdthen':ia\@er -about the subject .of that -
representation; “‘unless the lawyer-has the’ consent.of the other lawyer or is authorized to -~

do so by law'or d court order”:— prohibited the AUSA from using an undercover -

informant to elicit incriminating admisston fromr him.* 0 2.

In responding to this argumient on appeal, the government attached to its response

brief a series of email exchanges:it had:with:the Justice Department’s’ Professional - *’

* Defendant’s counsel recogn.izéd-ﬂlé)' Deferidant’s-Sixth' Amendment rights to counsel had not yet attached in regard - -

to the arson charges at issue in this case because, at the time of his conversations recorded b); Weber, he had not yet
been formally charged with any offenses connected to the arson. (See Def’s Memo in Supp. of Mot, tc Suppress at
10-11 (citing Texas v. Cobb, 532 Us. 162 (2001)) ECF No. 74.)
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Responsibility Advisory Office (“PRAO”) conceming the question whether the proposed

“undercover, surreptitious contact with the- Defendant by Weber could be undertaken
consistent with the Wyoming Rules of Professional Conduct — in particular Rule 4.2. In
attaching this email exchange to its appellate brief, the government recognized it was not
part of the official record of the case for purposes of the appeal, but was provided to the

| Couﬁ‘ of Appeals simply for informational purposes and to provide context for the
Defendant’s accusations of misconduct. (See Gov’t Resp. Br., Appellate Case No. 15-
8138, Doc. No. 01019645'653-, at ’12 ns) . .

The email exchange generally concerns two rﬁatters with respect to the application
of Rule 4.2 to the proposed contacts with Défendant. (See Def.’s Ex. A, CV Case ECF
No. 2 at 45-52.) First, there was a question whether, by offering a benefit to the
Defendant in connection with thé' state prosecution at the tiﬁié of his proffer, a later ex
parte comimunication with thé Defendant régarding the arson investigation would violate
Rule 4.2; in other words; could'the government argue the ex parte communication was °
about a separate subject for which Defendant has not been charged and on which he is not
represented.  Defendant did Havé'a lawer inf connection with thé then-6ngoing state court

.proCeedings. ' And while those staté charges’plaily had no’ connection to ‘the arson
investigation, the Defendant’sistate court lawyer did arrangé for and participate in a
proffer by the Defendant concerning his knowledge about the afson. That proffer, had it
been truthful, might havé resulted in a favorable sentencing recommendation from the

United States with respect to the Deferidant’s state ‘charges. S
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Mr. Prest, the PRAO lawyer advising the AUSA: on these issues, fecommended
the AUSA instruct the agent who will communicate with the Defendant not to ask the
Defendant any questions related to his. state prosecution' or conversations b.e_tween' o
Defendqg’;, and his attorney _énd.. to inform Defendant he would not receive a benefit in . -
connet.:tiqn,yvith the stétc prosecution in exchange for agreeing to speak with the agent ..
rriovir\xg forward. Mr: Prest furt;hef recqnunendqd_ that.before ex parte contact §vith the
Defendant occurred, the AUSA should specifically advise the Defendant’s attorney, that
the govémment would not} provide a sentencing recom,me,ndatio_n. on the Defendant’é‘
‘behalf in regard to his state charges, and that henceforth the government would treat its
arson investigation as a separate matter from- the,state,\pr,_g_sﬁecution_z”mdv will conduct its, -
investigation. and communicate with Defendant in. compliance with the applicable -
substantive law and Rﬁles of Professional Conduct. v.}S’qe,_; id.; at 47 (Prest-email to AUSA .
dated 12/18/2014). As mentioned previousty, the AUSA sent such a communication to. ,
Defendant’s attorney later that day. See id. at.51.(AUSA: email to Jeremy Kisling dated
12/182014).. ... .. poere e w0 seped dol o s

The second issue more. specifically -addressed: fhe use of ‘Weber to obtain -
incriminating statemcnfs, from, Defendant. | See id;-at 50:51(AUSA email to Prest dated, -
1/6/2015). InMr Prest’s judgment, the investigative communication between Weber and -
the Defendant rqgarding -the arson investigation was not a-violation of Rule 4.2 because
the Defendant was not likely a “represented person” insofar as the government’s arson -
investigation was concerned which, a_sfgthe» government had.made clear, was a. separate . :
matter from the state prosecution. Mr. Prest went on to note that, even if the Defendant
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could have been considered to be “represented by counsel” for purposes of Rule 4.2, the
undercover contact between Weber and the Defendant was in any event “authorized by
law” with the meaning of the Rule. See id. at 49 (Prest email to AUSA dated 1/6/2015).

. In resolving Defendant’s allegation of an ethical violation on direct abpééi, the
Tenth Circuit made no reference to the germment"s email exchange with the PRAO.
Instead, the Court of Appeals rejected the Defendant’s suppreSsioxi' argument under the
Rules of Professional Conduct on th grounds. First, the appellate court detérmined the
Defendant waived the érgument.’ . But that aside, the court concluded Rule 4.2°s
“authorized by law” exception “allowed the: AUSA to use an undercover informant, prior
to indictment,vto elicit incrimiﬁati‘ng admissions from [the Defendant]’}’ regardiess of
whether he was then represenfed'by counsel in connection with the government’s arson
investigation. 684 F. App’x at-695." -

- The Tenth Circuit decision ‘affirming Deferidant’s ¢onviction was issﬁéd April 5,
2017. Defendant did not seck further -réview by the Supreme Court, so his one-year limit .
for filing his § 2255 motion Would:have éxpited one year ‘from-when his deadline for
seeking certiorari expired — i.e., 90 days after the court of appeals decision. 'See S.Ct.
Rule 13.1; Clay v. United States;'537 :8: 522, 532(2003). Aécbrdingly, Deféndant’s §
2255 ‘motion filed on January I'7, 2018 is timely. '

. i"STANDARD OF REVIEW
S Section 2255 entitles a prisoner to relief “[i]f the court finds that the judgment was
rendered without jurisdiction, or that the senterice imposed was not authorized by law or
otherwise open to collateral attack, or that there has beén such a 'dehial" or‘infringement of
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the cbnStjtuﬁqnal rights of the prisoner as to render the judgment vulnerable to collateral
attack” 28 U.S.C. § 2255(b). The standard of review applied to § 2255 motions is'.
stn'nge.ntﬁ “Only if the violation constitutes a ﬁmdamental defect which inherently results -
in a complete miscarriage of Justice, or an omission inconsistent with the rudimentary
demands of fair .procedprc can § 2255 provide relicﬂ’i\-',‘;zUn_ited Stétes_ v. Gordon; 172 F3d.. =
753, 755 ( 10th Cir.,1999). The Court presumes the proceedings which led to defendant’s
'conv1ct10n were done rlghtly See Parke v. Raley, 506 U:S. 20, 29-30 (1992)

| .“Section 2255 motions .are not avaxlable to test the legality.- of ‘matters which -
should haye been raised on direct appeal.”” United States v. Warner, 23 F.3d 287, 291..
(10th Cir. 1994). A defendant who fails.to raise an. issue on direct appeal is barred from -
raising the issue in ,a_§: 2255 motion, unless ‘he can «@emonstrat_e cause excusing his.
procedural default and actual prejudice resulﬁng from the alleged errors, or can show that

a fundamental miscarriage of justice will occur if his claim is not addressed.. Jd.- The -

procedural bar for failure to raise a claim on direct appeal, however; does not apply to an ~ .

To..establish ineffective assistance .'of;.wunf,s“e;f.,Ea‘,;dpfendaﬁt must show :that his -

? 143

counsel’s “representation fell below an objective.standard of reasonableness,” and “that .

there is a reasonable probability that,.but for counsel’s unprofessional errors, the result of
the proceeding ,\y'ould have been different.”: Ut,zz;ted States v: Taylor, 454 F.3d 1075, 1079
(10th Cir. 2006) {quoting Sérickiandyf...,_quh_ingtan,- 466 U.S. 668, 688; 694 .(1’984)); In -
other Qvo'rds, a.defendant must ,shoﬁ that his cbuxisel’s performance \;vas-deﬁcient and that -
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et

different offenses, the govern‘ment arranged to have the 'd”efendant c’overtly contacted by
one of her co-defendants who was then actmg as a government inféormant. Jd. During

those contacts, the defendant made mculpatory statements the govemment subsequently

used agamst her at tnal on the new charges Id.

The defendant a:gued both at mal and on appeal that her statements to the

b3 s ~‘--

informant were obtalned in vxolatwn of her Sixth Amendment nght to counsel and were

14

therefore madrms51b1e The appellate court rej jected defendant s argument
. - 3 . .
The Sixth Amendment forblds the govemment from eliciting 1ncr1m1nating
statements from a defendant outside the presence of counsel. See Maine v.
Moulton, 474 U.S. 159, 176, 106 S.Ct. 477, 88 L.Ed.2d 481 (1985). But,
the Supreme Court has instructed, this protection is “offense specific.”
Texas v. Cobb, 532 U.S. 162, 164, 121 S.Ct. 1335, 149 L.Ed.2d 321 (2001).
It “attaches only to charged offenses”—that is, offenses for which
“adversary Jjudicial criminal proceedings” have begun “whether by way of
formal charge, preliminary. hearing, indictment, information, or
arraignment.” Id. at 167-68, 172, 121 S.Ct. 1335 (2001) (quoting McNeil v.
Wisconsin, 501 U.S. 171; 175, 111 S.Ct. 2204, 115 L.Ed.2d 158 (1991)).
Accordingly, the government remains free to seek uncounseled statements
from a defendant about uncharged offenses without offending the Sixth
Amendment. That said, the scope of the Sixth Amendment right is not
» . completely defined by “the four comers of a charging instrumient”: its bar
against the government seeking incriminating statements from the
- defendant “encompass[es] offenses that; ‘éven if not formally charged,
would be considered the same offense under the Blockburger [v. United
.States, 284 U.S. 299, 52:8.Gt. 180;.76 L.Ed.:306 (1932)]-test.” Id.-at'173,
121 S.Ct. 1335. Apart from this narrow exception, however, there is no
: Slxth Amendment right to' counsel for iincharged offenses, even if they
¢ “closely related to” or “inextricably intertwined with” charged offenses.
Id (quoting id. at 186,121 S.Ct. 1335 (Breyer, J., dissenting)).

~ So it is that, even assuming without deciding that {defendant] enjoyed 'a
Sixth Amendment right to counsel between indictments, the right pertained
only to the offenses charged in the original indictment (or those that would
be considered the same offense under the Blockburger test). With respect to
other offenses that appeared only in later, superseding indictments, the
criminal adversary process simply hadn’t begun; the Sixth Amendment
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hadn’t been triggered. And, as it happened, it- was. only on those latter
offenses that [defendant] was convicted. She thus can’t establish a Sixth
Amendment violation that might undermine the validity of any of those
convictions and give us grounds to reverse them.

Id. at 1286 (emphasis added).

The same applies here. At the time Defendant made his admissions to Weber, he
had not yet been charged by any authonty with any offense havmg a factual connection
to the arson of the Shendan County Attorney’s Ofﬁce; never mind any offense bearmg a
sufficient connection 'to satis.fy .Blockburge‘r s vtest .Accordingly, Defendant had no Sixth
Amendment right to counsel when he mcnmmated hnnself to Weber and “no.arnount of
tortured hngulstlc gymnastrcs concerning the Defendant S proffer letter, or the emad
exchange w1th PRAO can change that reahty (Gov t Resp to § 2255 Mot. at 23 )

Based on the foregomg, any argument by Defendant s trial counsel (2s trial

counsel hrmself recogmzed in his memorandum in support of the suppressron motion) or

B Si . 1'

by his appellate counsel to the effect that hlS Slxth Amendment rrghts were: somehow

violated in connectron wrth Weber S covert contacts wrth the Defendant would
necessarily have falled And farlure to raise . an issue- ﬂrat 15 legally wrthout merit is not

VR e g e
GORChET 5

meffecnve assrstance of counsel,‘ e'ther( at the appellate of:ftial Jevel °ee Nezll v. Gibson,
278 F.3d 1044 1057 (IOth Clr 2001) (appellate manr:e;); é(é/'mted States v. Barrett 797
F.3d 1207 1219 (IOth C1r 2015) (’rrral counsel) Therefore Defendant s Slxth
Amendment claim must be rejected. -

B. vBrady/Giglia. e . S
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The Defendant’s second claim is- that the government violated the principles of
Brady and Giglio by not disclosing to him its email communications with PRAG prior to
trial. His theory seems to be that this email chain would have shown how his Sixth _
Amendment rights were niolated by the government’s secret recording of his inculpatory
statements to Weber. He further asseris that the PRAO emails could somehow have been
used to impeach the credibility of SA Ciaﬂin and Weber. In support, Defendant attached
the affidavit of his trial counsel, who vag.uely. contends the PRAO- emails somehow
constituted an adm1ss1cn on the govemment’s part that the Defendant’s state prosecution
and the federal arson mvestlgatlon were So mtertwmed as to make it clear that the
recording of‘the Defendant s statements necessarlly 'vxolated both the Wyoxnmg Rules of
Professional Conduct and the Defendant s constltutlonal rights. Defendant’s counsel also
asserts his access to the emalls pnor to the suppressmn hearing and trial would have
permitted him to mcre effectlvely' cross:-examme SA Claflin and Weber with r‘espect to
the Defendant’s supprescion 1ssues | | - |

“[S]uppression by the :p'pcsecuﬁcn of evidence ‘favo’rable 'to an accused upon

request violates due process where the ev1dence 1s matenal elther to gullt or to

w . o5t
B .*"" I

punishment, irrespective of the good:faith or bad fmth of thc prosecutlon » szth v. Sec’y

L 1Y "”-_“,Y i

of New Mexico Dep't of Corrz; 56 F.3d: 801 822 (IOth C1r 1995) (quotmg Brady V.

Maryland, 373 U.S. 83, 87 (1963)) (internal quotation marks omitted). “This oft-quoted

" ' language estabhshed the prosecutor S broad duty to disclose exculpatory matenal to the

defense.” ]d (quoting United States V. Buchanan 891 F.2d 1436 1440 (10th C1r 1989))

(internal quotauon marks ormtted) “Impeachment evidence . . . as well as exculpatory
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evidence, falls within the Brady_ rule.” United States v. Bagley, 473 U.S. 667, 676 (1985)
(citing Giglio v. United States, 405 U.S. 150, 154 (1972)). The Court must be mindful
that “[i}f the suppression of evidence results in constitutional error, it is because of the
character of the evidence, not the character of the prosecutor.” Smith, 50 F.3d at 823

(quoting United States v. Agurs, 427 U.S. 97, 110-(1976)). (internal quotation marks

omitted). .

Of course, the Brady principle has limitations. The Constitution, as
interpreted in Brady, does not require the prosecution to divulge every
possible shred of evidence that could conceivably benefit the defendant. .
See, e.g., Moore v. lllinois, 408 U.S. 786, 795, 92 S.Ct. 2562, 2568, 33
L.Ed.2d 706 (1972) (“We know of no constitutional requirement that the
prosecution make a complete and detailed accounting to the defense of all
police investigatory work on a case.”); United States v. Comosona, 848
F.2d 1110, 1115 (10th Cir. 1988) (“The Government has no obligation to
disclose possible theories of the defense to a defendant.”). Due procéss only
requires the disclosure of material exculpatory evidence which, “if
suppressed, would deprive the defendant of a fair trial.” Bagley, 473 U.S. at
675, 105 S.Ct. at 3380. Therefore, in order to establish a Brady violation,
the defendant bears the burden of establishing: “1)-that the prosecution
suppressed evidence; 2) that the evidence was favorable to the accused; and
3) that the evidence was material.” United States v. Hughes, 33 F.3d 1248,
1251 (10th Cir. 1994) (citing United States v. DeLuna, 10 F.3d 1529, 1534
(10th Cir. 1993)); accord Fero v. Kerby, 39 F.34,1462, 1472 (10th Cir.
1994).

I : i Ve

[T]he evxdence is materlal on]y 1f there is a reasonable probabtlxty
that, had the evidence been disclosed. to the:defense, the result of the
proceeding would have been different. A ‘reasonable probability’ is a
probability sufficient to undermine confidence in the outcome.” Bagley,
473 U.S. at 682 [citation omitted].

Smith, 50 F. 3d at 823~27
The Defendant S clalms regardmg an alleged Brady/nglzo violation lack merit.

First, the Court agrees with the government that the subject email communications
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between the AUSA ‘and PRAO are not really “evidence” at ali; at Ieaét.in the sense that
they illuminate any fact one way or the other which was “material either to guilt or to
punishment.” Brady, 373.-U.S. at 87. At most, the email exchanges comprise questions
and recommendations with respect to how the government might conduct its
investigation of the Defendant without violating the Wyoming Rules of Profeslsional‘ ‘
Conduct. They were _plainly not “exculpatory” of the Defendant with respect to the arson
charges, and since none of the witnesses in the case were actual parties to the emails, it is
~ difficult to imagine ‘how they rhight properly haye been used for imljeachment -
particularly given this was a legal question for the Court, not a factual question for the
jury to decide.
‘Beyond: that, the emails have nothing to do with anything that matters here. They

do not affect the Sixth Amendment issue at the heart.of Defendant’s présent- § 2255
motion because, at the time Weber surreptitiously:obtained the Defendant’s ‘stateme‘nt-,
the Defendant had not been charged with the arson'.at issue in this case, or-with any
offense sufficiently related to arson. As such; ,as«thé Court explained above, ‘Defen&ant’s
Sixth Amendment rights simply-Had not yetattached.. "+ B

. Further, the email communications likewise woﬁld‘ not have changed the outcome
of the Defendant’s Fifth' Amendment .claim, which formed the basis for his: motion to .
suppréss prior to trial. As this' Court recognized:in denying .his motion, the Tenth .
Circuit’s decision in United States v.. Cook, 5991,F:3d 1208 (10th Cir. 2010), was
dispositive of his Fifth Amendment claim. Nothing in the email exchanges could have
changed the Court’s analysis in ligﬁt of lCook_, and so could not have affected the
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Defendant’stifth Amendment claim one,way or the other. Moreover, thé. Tenth Circuit
has suggested that-Brady may not apply to suppression hearings because suppression -
hearings do not determine a defendant’s guilt or punishment. - See’ United-States v. Lée
Vang Lor, 706 F.3d'1252, 1256 n.2 (10th Cir..2013); United States v. Dahl, 597 F. App’x -
489, 491 n.2 (10th Cir. 2015)." - - ’ L ;‘

In sum, setting aside;all questions of attorney:work: product and delibérative_’ »
ﬁrocess, privileges which might have-otherwise proteoted.th%ew emails from disclosure, the
fact 1s that. even -had ‘they been provided to the Defendant and his 'Counsel prior to
proceedings on the Defendant’s SuppressiOn motion, there i§ nothing about them that
could have changed the outcome of the Defendant’s case in any imaginablé way. Thus,
even assuming the emails could arguable be considere‘d:Br‘ddy/Giglio material, there is
absolutely no basis to find they satisfy Brady/Giglib:’s ‘materiality requirement; i.e., that -
there.is a reasonable probability that, had the emails been.disclosed to the defense, the: -
result of the suppression motion or trial would have been different.:

- C. . .Motion for Additional Discovery. ~::. .rne

Defendant has requested additional: discovery.:related to ‘the ‘advice and
permission’ the Government ‘received prior ‘tO»‘«fCOHduéﬁ'-ﬂ'g;i ex parte’ communicétion"With
him.” (CV Case ECF No. 17 at 2.) Defendant insists *thisadvice is critical in advancing -
the Movant’s claim that his .Constitutional:ﬁghts_ were violated.” Id. at 1. Defendant,
offers no explanation of how. any ‘unspecified discovery, in. addition to the email

communications he already has, will support his claims. %
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Rule 6(a) of the Rules Goye;ming_ Sectipn 2255 Proceedings allows the Court to
authorize dlscovery “for good cause.” A party requesting discovery must provide reasons
for the request and must “include any proposed interrogatories and requests for

admission, and must specify any requested documents.” Rule 6(b). “Merely claiming

discovery is necessary is insufficient.”, United States v. Tuakalau, 562 F. App’x 604, 610 -

(10th Cir. 2014) (unpublished). J.Nfor» :is .it su_fﬁcient to offer g_pnexjal, conclusory or
speculative assertions that discovery would provide the factual ba§is for a claim. See
Wallace v. Ward, 191 F.3d 1_.:235‘, 1245-46 _(lOth Cir. 1999). Rather, “good cagse” is
established “where specific allega}ipns before the court show reason to believe that the
petitioner may, if the facts are fully developed, be able to demonstrate that he is...
entitled to relief.” Jd. at 1245 (internal quotation marks and citation omitted). Defendant
has not met these requirements, éo h.lS motion for discovery must be denied. |
B D. Mbtions Jfor Evidentiary Hearing and Appointment of Counsel .

Finally, Defen_dantv has also m_bved the Court to ‘appoint counsel and hold an

evidentiary hearing concerning the clalms ralsed in his § 2255 motlon (See ‘CV Case

8 ‘ im .

ECF Nos. 15 & 18)) A court _may appomt counsel for a § 2255 petmoner when the

die i
“interests of justice so require.” 18 U.S.C. § 3006A. If the court determines an
évidcntiary hearing is warranted, it must appoint an attorney 'td. represent a petitioner
pursuant to Rule 8(c) of the Rules Go?eming Section 2255 fféceedings. A § 2255
petitioner is entltled to an ev1dent1ary heanng “[u]nless the motion and the files and
records of the case concluswely show tha‘r the prlsoner is entitled to no relief.” 28 U.S.C.

..4.

§ 2255(b). Because the Court can, and d1d resolve Defendant’s ineffective assistance of
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counsel claims on the record, he is not entitled to an evidentiaty hearing. See Foster v.

Ward, 182 F.3d 1177, 1184 (10th Cir. 1999). Hai}ing concluded neither discovery nor an

 evidentiary hearing is warranted, the Court denies appointment of counsel.

A

CONCLUSION

For ’Eﬁe feasons discussed hérein, the Dcfendaﬁt’; § 2255 mo'ﬁon must be denied.

A certificate of appealability may issue only‘g'ifﬁﬁéfenaént “has made a substantial
showing of the denial of a constitutional right” 28 U.S.C. § 2253(c)(2). The Court
further finds Defendant cannot make the required showinig and a certificate of
appealabilif}; should nof issue in ’dzlisvactit')n. THEREF ORE, it is hereby |

ORDERED that Petitioner/Defendant’s Motion Usder 28 U.S.C. 2255 to Vacate,
Set Aside, or Correct Sentence (CV Case ECF No. 1) (CR Case ECF No. 204) is
DENIED; it is further o

ORDERED that Petitioner/Defetnvc‘lént’”As‘ Motzon to ;ippomt Counsel (CV Case-
ECF No. 15), Motion to Allow Additional Discovery (CV Case ECF No. 17), and Motion
for Evzdentzary Hearzng, (CV Case ECF No. 18) are DENIED it is further

ORDERED that a certaﬁcate of appealablhty shall not issue. '

m”

Perotn Tam
Dated thlsJ 3 day of May, 2018

7 Scott W. Skavdahl . -
United States District Judge
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Additional material

from this filing is
available in the

Clerk’s Office.



