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"IV Question(s) Presented

I) Was petitiomer denied a fair trial by trial courts abuse

of discretion?

1 Groppi v Wisconsim, 91 s.Ct. 490 (1971)

2.
3.

Shepard v Maxwell, 384 U.S. 333 at 351 (1966)
Commonwealth v. Karejpbauer, 715 A.2d 1086 (Pa. 1988) cert.
derived, 119 S.Ct. 1258 (1999)

4., United States v Olano, 113 s.Ct. 1770 (1993)

Commonwealth v Krasner, 258 Pa.Sﬁper. 389, 427 A.2d (1981)

6. Commonwealth v Cohen, 489 Pa. 167, 413 A.2d 1066 (1980)

II) Was petitioner denied effective assistance of coufisel when

coufisel failed to appeal the trial court's order déﬂyiﬂg change

of veNue?

1.

2
3
4

strickland v Washington, 104 S.Ct. 2052 (1984)

Virgil v Dretke, 446 F.3d 598 (5th Cir. 2006)

Mickens v Taylor, 535 U.S. 162 at 166 (2002)

United States v Shendrick, 493 F.3d 292 at 300-02 (3rd

T. Cir. 2007) ,
III) Was petitioner defied due process of law by inheffective

assistance of coupsel by counsels failure to prepare for trial?

1.
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o O

Strickland v WashiNgton, 104 S.Ct. 2052 (1984)
Dudas v Coplan, 428 F.3d 317 at 332 (1st Cir. 2005)
Marshal v Cathel, 428 F.3d 452 at 465-71 (3rd Cir. 2005)

Goodman v Bertrand 467 F.3d 1022 at 1023-31.(7th Cir.

2006) o
pavel v Hollins, 261 F.3d 710 217-18 (21d Cir. 2001)

~

8.
9.

Kimmelman v-Morrisoa, 477 U.S. 365 at 385 (1986)

Gonzalez-Sobreal v United States, 244 F.3d 273 at 279
(1st Cir. 2001)

Bell v Miller, 500 F.3d 149, 154-57 (2nd Cir. 2007)
Berryman v Morton, 100 F.3d 1089 (3rd Cir. 1996)

IV) Was petitioner depnied due'process of the law and a fair

trial by ineffective assistance of counsel when trial coufisel
failed to object to the prejudicial influepnce of the jury?

1.
2.

Strickland v Washington, 104 S.Ct. 2052 (1984)
Virgil v Dretke, 446 F.3d 598+at 213-14 (5th Cir. 2006)

3. Hughes v United States, 258 F.3d 453 (6th Cir. 2001)
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QUESTIONS PRESENTED

I. PETITIONER WAS DENIED A FAIR TRIAL
'BY TRIAL COURT'S ABUSE OF DISCRETION »

The state court's determioatiop that Petitiomer was not
denied a fair trial before an impartial‘jury is contrary tolgy
or an uhreasonable application of clearly established Federal
law, as determined by the United States Supreme Court in Groppi
v. Wisconsin, 91 S.Ct. 490 (1971) holding; when pretrial |
publicity is so persuasive or inflammatory, the defendant need
Not prove actual prejudice. Also see Shepard v. Maxwell, 384
U.S. 333 at 351 (1966) and Commonwealth v. Karenpbauer, 715 A.2d
1086 (Pa. .1998) cert. denied, 119 S.Ct. 1258 (1999).

Where petitioner filed a pretrial motion for change of
venue, in which Petitioner exercised his right to a fair trial
as guaranteed by the §i§ph_ahd Fog£3§enth~Amgﬂdments to the
United States Constitﬁzioﬁ anéwK;Eicle 1Tm§§’SE~Eﬂ;—§énnsylvania

Constitntiens Citing; pretrial publicity was so sensational
and inflammatory, slanted towards conviction rather than factual
evidence, revealing Petitidneris prior criminal record, in such
~a small rural community as Somerset County, Pemmisylvania with
a‘limited jufy pool. The sensational and inflammatory publicity
conttinued up until the day of jury selection commenced. The
trial court'é denial of Petitioner's request for a change of
venue denied him a substantive right to a fair trial. Trial
court's abuse of discretion in this instance constitutes plain
error. See United States v. Olano, 113 s.Ct. (1993). '

When detepmining the factors warranting a change of venue,

:the courts have held that the size and character of the area
are concerned and whether there has been a sufficient cooling-
off period between the public and trial must be evaluated to
determine whether the community has become saturated with-
pfejudicial.publicity. Commonwealth v. Krasfer, 285_Pa.‘Super.
389, 4274A.2d4 1169 (1981). Even though the court must determine
within its sound discretion whether a fair and impartial jury
can be ‘impaneled, the record indicates tﬁ%t on the day of the
jury selection, a clear pumber of poteptial jurors had heard

. about the case, read about the case, and knew about the subject

Lo



of the case to alert the court that a problem exists. (R. 125a-
134a). While percentages of the jury panel were not- conclusive,
Pefnisylvania courts have held that where a number of people
have been questioned and have an opiption on a defendant, refusal
to grant a change of Vénue was‘am abuse of discretiqn.
Commonwealth v. Cohen, 4892 Pa. 167, 413 A.2d 1066 (1980).

A change of_venué cannot be granted unless the defendant

caf prove actual prejudice which would prevent the paneling
of an impartial jury. Commonwealth v, Karenbauer, 552 Pa. 420,

715 A.28 1086 (1998). A presumption of prejudice, which must
be shown by the defendant, does ot arise from pretrial publicity
alope. Id. Furthermore, sensational" or "inflammatory" publicity
as well as apny public revealing the defendant's prior criminal
record or confession will be cause for a-court to presume
prejudice. Id.

The sﬁbstamce of the instant case is sensational in and
of itself. The charges against the Petitioper were voluminous
in total and heipous in nature, not necessarily because of the
alleged acts themselves, but more appropriately because such
alleged acts were to have occurred against a child. (R. 70a-
112a). | |

Prior to the commepncement of trial im this action, multiple
print articles appeared in local newspapers not only stating
the facts of fhe circumstances, but also including statements
‘that Petitiomer had been previously arrested for a multitude
of crimipnal acts, including, but not limited to aggravated
assault, simple assault and burglary. (R. 74a). The public's .

—immediate and copsistent response thereafter was that of
abhorrence towards Petitioher. Internet-blogs posted about the
Petitioner stated that Petitiomer "would surely have a seat
reserved... in hell" due to the unimaginable abuse thevchild

" allegedly endured at the hands of the Petitioner. (R. 70a-112a).
The continued onslaught of internet activity and blogs in
response to each new release of information regérdﬂng
Petitioner's case was met with negative public responses and
labeling Petitioper as "sadistic," "sick," and “"violent." (R.

10a-112a),

3.



The Commonwealth's own Rule of Criminal Procedure 584(Z) -
dictates that when "a fair and impartial trial canhot be
otherwise had in the county where the case is currently pending,”
a change of vepue is Necessary. Fipding a poolvof impartial
jurors within the confines of the small rural community of
Somerset County in this particular actioly would be unlikely
at best afd profoundly. prejudicial ét worst. The articles,
Newspapers, ipterdet blogs, and public conversations had
Petitioner .copvicted lomg before being tried before a court
of law. (R. 70a-112a). In the instant case, the trial court
had a responsibility to the Petitiofer to efsure his right of
a fair and impartial jury and trial, but failed to uphold its
duty to petitioner by not allowing this case to be tried outside

of Somerset CouNty.

- II. PETITIONER WAS DENIED EFFECTIVE ASSISTANCE
OF COUNSEL WHEN COUNSEL FAILED TO APPEAL THE

TRIAL COURT'S ORDER DENYING CHANGE OF VENUE
Where Trial Counsel properly presented substantial evidence

of pretrial and continuing inflammatory publicity surrounding
the case, Trial Counsel did not file an interlécutory appeal

to the Pennsylvania Superior Ccurt. Where the evidence presented
to the trial court clearly established egregibus publicity in
the matter, which was demcnstrated by the voir dire, should

have prompted Trial Counsel to promptly act. Where interlocutory
appeals are discretionary under Pemwnsylvania Law, the

ipnflammatory and emotiopally charged publicity of the case,

along with the clear taint to the jury pool, Necessitated such
an appeal. Trial Counsel's ineffective assistafce in. this matter
resulted in the conviction of one who is actually'ﬁnnocelt of
the crimes convicted of. The Sixth Amendment guaranteed every
‘defepdant the right to effective assistance of coulsel as
determined in Strickland v. Washington, 104 S.Ct. 2052 (1984).
The factual circumstances relating to the pretrial publicity

as outlined in ththe procedural history and Claim I of this

Memorandum, reguired Counsel to advocate the matter, due to-

the clear affect the prejudicial publicity had on Petitiomer'é

1,



right to a fair trial apd the plain efror committed by the trial
court, under the rights guaranteed by the Sixth Amepdment. See
Virgil v. Dretke, 446 F.3d 598 (5th Cir. 2006}; counsel

iPpeffective for procesding to trial with jurors whe could Not

be fair and impartial. See Stricklapd, 46€ U.S. at 692.. See
alsovMickeos v. Taylor, 535 U.S8. 162 at 166 (2002); prejudice
presumed during critical stage in the proceeding. Also United
States v. Shedrick, 493 F.3d 292 at 300-02 (3rd Cir. 2007);

counsel ineffective for failipg to file a timely appeal. Trial

Couneel's acts and omissions in this instance denied Petitioner

his Sixth and Fourteenth Amendment right to & fair trial before

an impartial Jjury.

iIT. PETITIONER WAS DENIED DUE PROCESS OF
LAW BY INEFFECTIVE ASSISTANCE OF COUNSEL BY

Trial Counsel's failure to properly prepare for trial depnied
Petitioner the opportunity to present exculpatory and impeachment
evidence., This failure so affected the truth determiniag process
as to have resulted in Petitioner's wrongful conviction for
crimes he ié actually innocent of. Trial Counsel's failure to
develop and present evidence knbwh to coupsel, was unprofessional
conduct., The acts and oéissions prejudiced to the extent, no |
confidence can be placed in the verdict. Strickland v.
Washington, 1064 S.Ct. 2052 (1984) holds, theﬂgiggh_Amgdéﬁéﬁp

requires counsel to be fully informed of the case to conduct

an investigation and interview potential defense witnesses.

Petiticner informed Trial Counsel there were several
witnesses whc were present whep Rogi Spangler stated that
investigating Police Officers threatened to prosecute Spaihgler
if she did not ipcrimipate Petitioner. These withesses also
were present when Commonwealth's witnesses Amber Lynn Clark,
Sharem BRaron, Jdemifer Jacobs and Dawd Wilkins would meet with
Spangler at her residence collaborate on the testimony they
all would give to incriminate Petitioner. These witnesses were
also present when Spangler would state she had to do what the

prosecution wanted even theugh Petitioner was.ihngcenm, because

.



she did mot want to be proseCL ed, S§amgler,élso stated the
Police and Pros sacutor thrsatened to remove her from Public
Housing, Public Assistance and place X.F. iy Foster Care.

Petitioner presented Trial'Counsel with the rvames of these
witﬂésseS; gave Counsesl the contact informatiopn, and that these
witnessas were willing and available to testify for the defense.
The witnesses provided to Trial Counsel were Rebecca Shaffer

1 Shaffer, Lisa Shaffer and Shane

Johnson. Given the fact that petiticper is incarcerated and

[oN)

Joseph Halle, Missy Hal

0]

, Bra

isolated from society, he does not now have coptact information,
alopg with the fact there is no time left on the jurisdictional
timeliness reguirement of 28 U,.8.C. §2244(b) for Petitione
to obtain the coptact informaticn and affidavits in support,
but Petitioner is certain if given the opprortusity, the before
said witnesses would testify tc the before said facts.

These witnesses clearly establish corrup motive for the
Commohwealth‘s withNesses to testify against Petitioner. There
. could be o rational or tactical dec151ons riot to interview
and present the named witnesses to impeach the credibility of -
the Commonwealth's witpesses. -

Petitioner did provide impeachment ev1dencc to Trial Counsel
in the form of a witness, Jeremy Sigmupd, owner and operator

of JMS Recyclipg. Mr. Sigmund would have offered evidence that

-

impeached the Prosecutiop’s allegation that Pet it cner was
unemployed. Also impeaching the credibility of the COmmoryw ealth's
witpesses testimony to the same. Again, there can be No rational

or tactical decisions nct to interview and p*esent Petitioner's

“employer, especially since it was the Prosecution's coptentian
that Petitioner was an unemployed person who sat around all
day drinking beer, etc. To nNot dispel this claim and impeach
one of the critical Prosecution element of the case was
ineffective assistance of counsel.

‘Petitioner informed Trial Counsel that he was actually
innccent of the crimes élleged as demonstrated in a letter to
Trial Counsel., r« Petitioner reguested Trial Counsel

contact ap accident reconstruction expert to establish the

iNjuries suffered by X.F. were the results of the fall down

the steps. This was a critica%ﬁrequest made by Petitioner to



Trial CouNsel, as the Prosecuticn's medical expert was alleging
the injuries were from a twistiNg motion done by Petitioner.
When in fact the accident recoNstruction expert would offer
evidence that the child's foot being caught on the railing would
have resulted iM the imjury, és thiz is what actualily occurred.
Rather thaﬂ\ﬂdvestigating this matter, Trial CouNsel wrote
Petitioner a lstter telling him Mot to bother him agzin. That
Petitioner was wasting Trial Counsel's time. Trial Counsel
ated that heAwas in charge of the case and would make
ions in this case. .
itioner provided Trial Counsel with the names cf
character witmesses who would testify to his good character,
that Petitioner was a good father who always provided for his
son and was calnfully employed. Trlal Counsel was provided the
Names, ccntact iNformation and the witnesses wers willing and
available tc testify to these facts. These withesses were Shane
Johnson, Brad Shaffer, Lisa Shaffer, Erpie Kabina, Mike Owens,
Monica Owens, Regina Bailey. Domnie Blair, Barbara Blair and
Megan Jacobs.

Trial Cocumsel hever contacted the named witnesses. There

can be no rational or tactical decisiow Not toc interview and

- present the witnesses, This omission becomes glaring, considering

it was the Prosecution's case that Petitiagner was an w&employed
stay at home dad who drank all day.and abused his som. Not to
preséﬁt evidence that discredits these allegaticns can not be
said to have been a prefessionel decisio desigimed to effeétuate

Petitioner's best inter=st.

The Unitea States Supreme Court, alormg with the Courts
of Appeals have long held, trial counsel's failure to properly
prepare for trial is ah abdicaticn of his duty to his client.

Strickland, 456 U.S. at 681, "CouNsel! s actions are usually

based guite properly on informed strategic choices made by the.
defendant and o information supplied by the defendant...[what]
ifvestigation decisions are reasorable depends criticaliy on
such information.

Petitioner provided Trial Coumpsel with exculpatory evidence

7.



that if presemted would have impeached the Prosecution'
Character evidence that if presepted would have plac
in a different light before the jury, Rat c
information provided by ? ia

Petitioher, instructing Pétitiané: Not to hother him, etc.
{ . Thereafter, Petitioner was fearful of questioning
.Trial Counsel's dacisicns, in fear that he would agitate Trial
. etrimental to his case. This Court
must determine whether, im light of the circumstances, the acts
and omissions were cuteside the wide range of professionally

competent assistafice, pursuant to the sts

Strickland v. Washingtop, 104 5.Ct. 2052 {
V. Coplan, 428 F.3d 217 at 332 (1st Cir, 2005

to ifwwestigate possikle defeNse was ineffective assistance of
counsel. Marshall v, Cathel, 428 F.33 452 at £65-71 {3rd Cir.
2005); counsel's lack of preparztioh abt o criticsl stage in

the proceeding, failure to prepare and raview evidence was
ineffective assistance. Trial Counsel was 1ill prep

revared to
properly cross-examine Rogi Spmmgler, Amper Lyt Clark, Sharon
Baron, Jennifer Jacobs, Dawn Wilkins and Roger Powell. Trial

Counsel conducted no pretrial investigation into the witnesses
to determine theex perpenNsity to be truthful, for éid Counsel
regquest a Criminal background check on each witness, along wi
the failure to properly review prior to trial the prior statement
of the witnesses. These acts and omissions resulted in an in-

effective ccres

H

-examination of each withess ip failing to impeach

e

each withess w;

th prior inconsistent statements, and a corruot
iy : ’ .

motive to testify against Petitiomer.
Due to the con.traintS'df this filing, Patitioner has not

beeN able to review the voluminous case material o present

exact instances cof Coufsel's iﬁeffectiva assista . Petitioner

does know that during trial, Counsel xepeatedly was ufawvare

of the inconsistencies inN each witness's testimony and rehdered

ineffective assistance

trand,

Hy
i
v}

e of coundsel, See. Goodman v. Re
200

a <
467 F.3d 1022 at 1923~31 {7th Cir 6); Counsel’s failure

H
wn
rr

to subpoenz critical witness, regue mistrial based on

prosecutorial misconduct, imacach the credibility

ros i ' : . ..
prosecution's witness was 1nef£ect1ve assistance of counsel.

P



-Also, see Pavel v. Hollips, 261 F. 36'710 217-12 (2nd Cir. 2001);
Coupsel's failure to call important fact withmess and expert
witpess at trial was ineffective because testimony would have
rebutted the prosecuticn's case.

Trial Counsel was provided the pricor statemenis and
testimony of the Pro “‘cution's witnesses, but became very .
agitated when Petitioner attempted to inform Trial Counsel about
this issue. Petitioher dwsires to further develop thiS»claim

given the opportunity to review the case file. SLL;cklamd V.

Washington 104 5.Ct. 2052 (1984) does require counsel to properly
.

prepare for trial and vigorously advocate his - The most

9]
£

US

[’l

a.
essential element of defense counsel's duties is to conduct
a proper cross-examination of witnesses against nis client,
This is the fcoundation of the confrontation clause of the Sixth.
Amendment. Trial Coupsel's failure to prepare énd conduct a
proper-cross-sxamination was ineffective assistance that so

prejudiced the Petitioner as to have aifected the truth

determining processg. See Kimmelman v. Morrison, 477 U.S. 365
at 385 {1886); Gohz 2

alez-~-8obreal v. Nited States,
at 279 {ist Cir. 20601j; Bell v. Miller, 500 ©.zd

{2nd Cir. 2007} and Berryman v. Morton, 100 F.34

1296); where the Court of Appeals have held counsel's £

to prepare and cenduct a proper cross-examination is inef
assistance of counsel.

' IV. PETITIONER WAS DENIED DUE PROCESS OF LAW AND
A FATR TRIAL BY INEFFECTIVE ASSISTANCE OF COUSEL

WHEN 'TRIAYL COUNSEL FATILED TO OBJECT 10
THE PREJUDICIAL INFLUENCE CF THE JURY

At the conclusion cf the presentaticn of the case, tis
District Attorwey preparad a verdict slip that edi
the alleged incident. The verdict slip had a heading for each
alleged crimimal act:
”lnc1uent of September 308, 2007", “drinking bsar

dncident®, Ysnake incideit®, “dravnﬂg incident®

© P I '
& Ciila unsupervised incident®,

q.

1 o
closet door



incident®,

"July 4/5 incidept", "air scoft

@

un incident”.
"June 2007 lnCldem‘tFE.

"Decamber 2005/Jawary 2007 iiwcidet?,

"Second December 2QCc/Janu”Py 2007 incident®™, "hot
sauce. incident”,
The verdict slip failed to state how these incidents are

i es

allaged, an cmission whether inténtional or wt, lead an already
tainted and partial jury to believs ipcidents actuall

The very nature and characterization of these cowits as iNcidents
created a prejudice'in'the'mimds of the jury to cowvict

Petitioner. Ramarkably, Trial Counsal reviewsd the verdict slip

“and informed the trial court ths h did hot “have any

corractions or issues with the verdict slip. "N.T. 3/25/10.
p. 216

Any compstept trial s
i

1

orpey would have most certain
objected to the prejudicial Natucre of the verdict siip form,
and the prejudicial reading of the verdict slip's
editerialization during the charging of the jury. M.T. 3/26/10,

ep. 218-220. A com§_tent defense counsel would have reguested

rt.

he statutory language be utilized in the pregaration of the
e

<

erdict glip and

Moreover, Appellate/PCRA Counsel recognized the prejudicial
nature of the verdict slip form but failed to properly develop
Trial Counsel's ineffective assistance pur -suant to the standard

ick

set forth in Str

[-.J

and v. Washipgton, 104 S.Ct. 2052 {1284).
In Virgil v. bretke, 446 F.3d 598 at 613-14 (5th Cir. 2006)

the Gourt held: coupsel!

s failure to use challénge to remove

blased jury was 1ﬂeffect1ve a551stance because counsel had o
in.



States, 258 F,3¢ 453 (6th Cir, 2001). In Davis v. Sec'y. Dept.

_of Corr.,, 341 7,36 131C {11th Cir. 2003} the ccurt held; counsel
was ineffactive for failing to object to biased Jjury and preserve
claim for appeal amd in Rsagzn v, Rerris, 355 F,.34 161 {8th

Cir. 2004) the court held; coupsesl was ipeffective iN failing

to object to prejudicial Jury instr N ..

counse

n 1
to advance meritoricus claim of trial counszl®s iNeifectivensss,
u

; i
a habeas court may excuse the wprocedural default of the claim
for cause, if the statce court reguiras petitionNer to prasent

ineffective assistalce of counsel

C i
collateral-review petiticn. Undsr PsnWMsylvania Post Copviction

Collatéral Relisef Act 42 Pa.C.S8.A. §55541-3546G, a petitidner

must await until collateral review to presant claims of
ifneffective assisgstance of trial counsel. Petiticner has 1resehted
factual circumstances and rules of law th {

V. PETITIONER WAS DERIED EFFECTIVE ASSISTANCE OF

AU
COUNSEL DURING STATE COLLATERAL REVIEW OF CORVICTICN

Collateral Counsel we

a
at Pcost-Sentences stage of proc'e ings in this matter. Collateral
o

Counsel had amil £ as presentad in

this Memoranium, .

aim
through IV". The failure to proaerlv develope
= by Z

.

said claims conNsti

o
or
[(]
7]

c inseffective assistance of counssl

warranting excuse cf the procedural defaults of +the claims

pux R :
SWANL o the &a &cision in Martlmez V.

Ryan, 132 S.Ct. 1309
.
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a habeas petitiomer demonstrates that the state court-requifes

a petitioner to present trial counsel's ineffective assistamce

. during initial-collateral review petitiopn; and under Commonwealth.

v. Grant, 813 A.2d 726 (Pa. 2002), Pefipsylvania requires the
same requirement, and when collateral counsel fails to develop -

‘and present meritorious claims of trial counsel's

ineffectiveness, then petitioner was denied effectlve a551stance
of initial collateral counsel, establishing cause to excuse

the procedural default of the ipneffective assistance of counsel
clalms being presented to a habeas court. Petitioner has
demonstrated cause and prejudice suffered by Collateral Coumsel's

upprofessional copduct in this matter, warranting the excuse

" of the procedural defaults of the claims presented, reviewable

on merit by this Hoporable Writ of Certiorari Cou:t.

L. .
lz- 4 )
. <

(3.
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to

the petition and is

[ 1 reported at ; or,

[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the United States district court appears at Appendix
the petition and is

to

[ 1 reported at ; or,

[ ] has been designated for publication but is not yet reporteAd; or,
[ ] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[1] reported at : ; or,

[-J-has-been-designated for-publication-but-is not-yet-reported; or;
[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at y OF,

[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.



JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was 0-1-208%

["-/] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
- A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendlx

N ] An extensmn of time to ﬁle the petltlon for a writ of certiorari was granted

to and including (date) on (date) in
Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
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XI statement of the Case

The charges arose from a series of eveidts alleged to have
occurred between December 2006 ad September 2007, in which

the victim was petitioner's soh, Kaleb Spangler, who was born
April 15, 2005. The acts alleged involved petitioner striking-
the child to the extent of causing bruisipg, allowing the child
to drink alcohol and endangering the welfare of a child, under
information contaired in CP-56-CR-0000141-2008.

In Dec. 2007, the Commonwealth charged petitioWker with
offenses stemming from twelve incidents. On August 28, 2009,
petitioner filed for Motion For Chafige Of Venue. Petitiofer
asserted that the voluminous pretrial publicity so tainted the
jury pool that No prospected jurors inn- Somerset could render
a fair and impértial verdict.

The trial court denied petitioners pretrial motion November
3, 2009. The court denied without prejudice, subject to the
opportunity to attempt to pick a jury. Onh March 8, 2010, jury
selectioh was held. The Commofiwealth and defense counsel
conducted voir dire of potential jurors. Ninheteen of the forty
five perspective jurors admitted to hearing about the case in
the media. Seven more potepntial jurors were removed because
they could not be impartial. Two jurors who said they knew about
the case, but could still give petitioher a fair trial were
seated. Petitioner's counsel used two preemtory challenges,
waverifg six of them. A jury trial begah op March 24, 2010.

At conclusion of the evidence, the trial court asked the

CommofNwealth to draft a verdict slip for the jury's use during

deliberation, which the trial court and trial counsel reviewed.
Before the trial court chégééa»iié“j;;;“énd gave"fﬂé”'Mﬂ
proposed verdict slip to the jury, trial coupsel affirmed that
he did not have any correction or issues with the proposed
verdict slip 3/26/10. The verdict slip had a headipng for each
indictment: Incident of September 30, 2002, drinking beer

incident, snake incident, closet door incident, child

unsupervised ipncident and secopd December 2006/Japuary 2007
incident.

Opn March 26, 2010, the jury found petitioner guilty of

(0.
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the above listed incidents.

on Jufe 2, 2010, the trial court imposed an aggregated
sentence of seventeeN to thirty five years.

Timely post sentence motion for a wlew trial and arrest
of judgment were filed with the trial court presenting: (1)
trial court abused its discretion in denying petitiopners Motiop
For Change Of Venue; (2) Denial of due process of law by trial
courts abuse of discretion in appointing a former District
Attorpney who had conflict of interest; (3) denial of due process
of the law by ineffective assistance of counsel in failifig to
object to the prejudicial verdict slip and the trial courts

abuse of discretion in providing the verdict slip to the jury

"at the beginming of deliberations.

Oon August 2, 2010, the trial court denied motiofi. The trial
court did not consider the ineffective assistance of counsel
claims, citing the issue is relegated to Post-Conviction
Collateral Relief Act 42 Pa.C.S.A. §9541-9546, pursuant to
Commonwealth v. Grant, 813 A2d 726 (Pa. 2002).

A timely appeal was taken to the Superior Court of
Peusylvania at 1571 WDA 2010, presenting the following claims

of error: :

I whether the court erred in not:.challenging. the. case
to be tried outside Somerset County?

ITI Whether the court erred iv» submitting a verdict
slip which contained editorialization, thereby creating a
prejudice in the minds of the jurors to convict appellant?

On August 30, 2011, the Superior Court of Pegwisylvania
affirmed the judgment of seNtence 1571 WDA 2010. A timely
petition for allowance of appeal was taken to the Supreme Court

»of~Pemmsyivaﬁialaﬁd~daaiedraﬁd«entered_on-Apxilu91420121,Antimely.

petition for collateral review pursuant to Pennsylvania's Post-
Conviction Collateral Relief Act, 24 Pa.C.S.A. §§9541-9546 was
filed. The PCRA Court held a preliminary review of the petition
on May 29, 2013, during which PCRA Counsel and the Commonwealth
provided argument on whether am Evideptiary Hearivig was
fvecessary. Following that argument, the PCRA Court ordered PCRA
Counsel to brief the issue of timeliness and the issues presefted
in the initial collateral review petition. The PCRA Court also

ordered the Commonwealth to respond to PCRA Counsel's brief,

joS
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following the briefing on August 16, 2013. The PCRA Court found
that the PCRA Petition was timgly, but that an Evidentiary
Hearing was unpecessary.

Subsequently, the PCRA Court issued Notice Of Intefit To
Dismiss, pursuant to Pa.R.Crim.P. 907. On Sept. 13, 2013, PCRA
Counsel filed a responise to the Rule 907 Notice, raisifg one
issue: (ineffective assistance of counsel for failure to call
certain witnesses) that had not been raised in the initial or
amended petition or during oral argumenits. On Sept. 25, 2013,
the PCRA Court dismissed the PCRA Petition.

A timely appeal was taken to the Superior Court of
Perwusylvania at 1720 WDA 2013. One claim of error was presefted

for review:

I. Whether court erred in depying petitioA for relief
under Post-Conviction Collateral Relief Act.

The Superior Court affirmed the decision of the PCRA Court
denNying relief on June 20, 2014, at 1720 WDA 2013. A timely
petition for allowance of Appeal was takefn to the Supreme Court
of Pennsylvania. On January 21, 2015, allowance of appeal was
denied at 336 WAL 2014.

March 25, 2015 Petitioner filed a timely Writ of Habeas:

Corpus.

March 26, 2015 Magistrate Judge Lisa Pupo Lenihap granted
Motion To Ameﬂd/Correct; denied Motion To Appoint Counsel; aid
denied Motionn For Hearing.

April 29, 2015 Magistrate Judge Lisa Pupo Lenhihan grafited
Motion For Extepnsion Of Time To Amend Habeas Petitidgny.

August 24, 2015 Magistrate Judge Lisa Pupo Lenihan order
. striking [II] Answer to Writ filed by District Attorney of . .
Somerset Couidty.

September 14, 2015 Magistrate Jusge Lisa Pupo Lenihan made
afy Order granting the Motion To Substitute Assistant District

Attorney Lisa L. Lazzari.
September 14, 2015 Magistrate Judge Lisa Pupo Le1iha’ made

an order granting the Motion For Extension of time to file a.
respofnse to the Habeas Petitiopn.

November 13, 2013 Coufisel for defendants, Michael A.

Carboy :
fara, Assistant District Attorney, telephone chambers

(Y.



indicating that he was having techpical difficulties filing
his answer.

September 16, 2015 Magistrate Judge Lisa Pupo Lenihan made

an Order Dismissing Respondents Motiom To Dismiss.
January 15, 2018 Petitioner filed a Motion To Commefice.
January 18. 2018 Magistrate Judge Lisa Pupo Lenihan made

an order granting in part, denying in part.
‘February 26, 2018 Magistrate Judge Lisa Pupo Lenihavi made

a report afd recommendation, recommending that the Petition
For Writ Of Habeas Corpus and the Supplement to that petition
[8] be denied and that Certificate of Appealability also be
denied. ,
March 8, 2018 Petitioner filed Objection to Report and
Recommendation. _
April 16, 2018 United States District Judge Kim R. Gibson
upheld the United States Magistrate's Decision: That the Report
and Recommendation of the Magistrate Judge (ECF No. 38) is
adopted as opinion of the court. Also, further ordered that
the Petition For Writ of Habeas Corpus (ECF No. 1) and Supplement
thereto (ECF No.8) is Deftied, and also Ordered that a Certificate
of Appealability is Denied and that the Clerk of Court make
this case closed pursuant to Rule 4 (a)(1) of the Federal Rules

of Appellate Procedure, petitiofler has 30 days to file a Notice
of Appeal as provided by Rule 3 of the Federal Rules of Appellate
Procedure. LU i T

March 18, 2018 Petitioper filed a Motion For

Reconsideration.

7 AE;{l 9, 2018 United States District Judge Kim R. Gibson =

érdered that the Petitioners Motiom For Recofisideration is Denied
(ECF No. 41)

May 3, 2018 Petitioner filed a Notice Of Appeal.

May 11, 2018 United States Court of Appeals iNforming
Petitiofer that his case fumber is 18-2051.

May 24, 2018 Petitioner filed a Motiom For Informa Pauperis

and reduced copies, MotioN For Certificate of Appealability.
Jule 4, 2018 United States Court of Appeals For The Third

Circuit Granted petitioners request to proceed In Forma Pauperis

{05,
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with request to file reduced number of copies of petitioners
Motion For Certificate of Appealability.
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REASONS FOR GRANTING TI-[E PETITION

Petitioner presents that he is actually innocent of the crimes committed, but for the

= Constitutional violation of the petitioner’s right to Due Process of the Law and a fair trial before
. an impartial jury of his peers, petitioner would not have been found gu11ty of these crimes. These

violations so prejudlced petitioner as to have resulted in the conviction of one who is actually

' innocent of the crimes convicted of. The rights guaranteed to the petitioner by the protection of
. Due Process Clauses of the Fifth, Sixth and Fourteenth Amendments pf the United States

'+ Constitution, as determined by the United States Supreme Court. In support of the Constitutional -
I Rights violations warranting relief.

Petitioner has demonstrated trial counsels unprofessional conduct tesulted in prejudice so

{ great that no confidence can be placed in the verdict by the jury, warr a.nting relief by this
¢+ Honorable United States Supreme Court.

l
H

i
!

CONCLUSION x
The petition for a Writ of Certiorari should be granted.

Respectfully submitted
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