
No. 

Supreme Court, U.S. 
FILED 

OCT 1 02018 
OFFICE OF THE CLERK 

IN THE 

SUPREME COURT OF THE UNITED STATES 

b - PETITIONER 
(Your Name) 

vs. 

co'.n e \ - RESPONDENT(S) 

ON PETITION FOR A WRIT OF CERTIORARI TO 

\vEc) LO\T OF 1\W\ F i. 1 
(NAME OF COURT THAT LAST RULED ON MERITS OF YOUR CASE) 

PETITION FOR WRIT OF CERTIORARI 

9 
(Your Name) - - - 

) 

(Address) 

/ (City, State, Zip Code)  

(Phone Number) 



IV Question(s) Preserted 

I) Was petitioner denied a fair trial by trial courts abuse 

of discretion? 

1 Groppi v Wiscoflsffi, 91 S.Ct. 490 (1971) 

Shepard v Maxwell, 384 U.S. 333 at 351 (1966) 

Commoflwealth v. Kare(fbauer, 715 A.2d 1086 (Pa. 1988) cert. 

derived, 119 S.Ct. 1258 (1999) 

United States v Olaro, 113 S.Ct. 1770 (1993) 

Commoflweálth v Kraner, 258 Pa.Super. 389, 427 A.2d (1981) 

Commonwealth v Cohen, 489 Pa. 167, 413 A.2d 1066 (1980) 

II) Was petiti(ter denied effective assistance of cou6e1 wheii 

counsel failed to appeal the trial court's order denyillg chaflye 

of veflue? 

1. StricklaVd v Washington, 104 S.Ct. 2052 (1984) 

2.. Virgil v Dretke, 44.6 F.3d 598 (5th Cir. 2006) 

Micke(ls v Taylor, 535 U.S. 162 at 166 (2002) 

Uflited States v Shefldrick, 493 F.3d 292 at 300-02 (3rd 

Cir. 2007) 

III) Was petitioRer defied due process of law by ineffective 

assistafce of courasel by counsels failure to prepare for trial? 

Strickland v Washiflgton, 104 S.Ct. 2052 (1984) 

Dudas v Coplan, 428 F.3d 317 at 332 (1st Cir. 2005) 

Marshal v Cathel, 428 F.3d 452 at 465-71 (3rd Cir. 2005) 

Goodmafl v Bertrand 467 F.3d 1022 at 1023-31 (7th Cir. 

2006) 

Pavel v HollifIs, 261 F.3d 710 217-18 (21d Cir. 2001) 

Gonzalez-Sobreal v United States, 244 F.3d 273 at 279 

(1st Cir. 2001) 

Bell v Miller, 500 F.3d 149, 154-57 (2nd Cir. 2007) 

BerrymaR v Morto(l, 100.F.3d 1089 (3rd Cir. 1996) 

IV) Was petitioner denied due process of the law afld a fair 

trial by ineffective assistance of counsel when trial counsel 

failed to object to the prejudicial influence of the jury? 

L 'Stricklaid v Washington, 104 S.Ct. 2052 (1984) 

Virgil v Dretke, 446 F.3d 598t 213-14 (5th Cir. 2006) 

Hughes v United States,. 258 F.3d 453 (6th Cir. 2001) 



S. 

QUESTIONS PRESENTED 

I. PETITIONER WAS DENIED A FAIR TRIAL 
BY TRIAL COURT'S ABUSE OF DISCRETION- 

-The state court's determi'cation that Petitioner was not 

denied a fair trial before an impartial jury is contrary t04 
or an unreasonable application of clearly established Federal 

law, as determined by the United States Supreme Court in Groppi 

V. Wisconsin, 91 S.Ct. 490 (1971) holding; when pretrial 
publicity is so persuasive or inflammatory, the defendant need 

not prove actual prejudice. Also see Shepard v. Maxwell, 384 

U.S. 333 at 351 (1966) and Commonwealth v. Kareibauer, 715 A.2d 

1086 (Pa. .1998) cert. denied, 119 S.Ct. 1258 (1999). 

Where petitioner filed a pretrial motion for change of 

venue, in which Petitioner exercised his right to a fair trial 
as guaranteed by the Sixth and Fourteenth Amendmeflts to the 
United States Constitution and Article 18 of the Pennsylvania 
çflsjtu?n--  Citing; pretrial publicity was so sensational 

and inflammatory, slanted towards conviction rather than factual 

evidence, revealing Petitioner's prior criminal record, in such 

a small rural community as Somerset County, Penasylvania with 

a limited jury pool. The sensational and inflammatory publicity 

continued up until the day of jury selection commenced. The 

trial court's denial of Petitioner's request for a change of 

venue denied him a substantive right to a fair trial. Trial 

court's abuse of discretion in this instance constitutes plain 

error. See United States v. Olano, 113 S.Ct, (1993). 

When determining the factors warranting a 'change of venue, 

the courts have held that the size and character of the area 

are concerned and whether there has been a sufficient-cooling-

off period between the public and trial must be evaluated to 

determine whether the community has become saturated with' 

prejudicial publicity. Commonwealth v. Krasfier,  285 .Pa..,Super. 

389, 427.2d 1169 (1981). Even though the court must determine 

within its sound discretion whether a fair arid impartial jury 

caci be impaneled,  the record indicates that on the day of the 

jury selection, a clear number of potential jurors had heard 

about the case, read about the case, and kirew about the subject 



of the case to alert the court that a problem exists. (R. 125a-

134a). While percentages of the jury panel were not conclusive, 

Pemsylvania courts have held that where a number of people 

have been questioned and have an opiVlion on a defeyidant, refusal 

to grant a change of venue was an abuse of discretic. 

Cornxncyrawealth v. Cohen, 489 Pa. 167, 413 A.2d 1066 (1980). 

A change of venue cannot be granted unless the deferdant 

caft prove actual prejudice which would prevent the paneling 

of an impartial jury. Commonwealth v. Kareflbauer, 552 Pa. 420, 

715 A.2d 1086 (1998). A presumption of prejudice, which must 

be shown by the defendant, does not arise from pretrial publicity 

alone. Id. Furthermore, sensational" or "inflammatory" publicity 

as well as any public revealing the defendant's prior criminal 

record or confession will be cause for a court to presume 
prejudice, Id. 

The substance of the instant case is sensational in and 

of itself. The charges against the Petitioner were voluminous 

iri total and heinous in nature, not necessarily because of the 

alleged acts themselves, but more appropriately because such 

alleged acts were to have occurred agairst a child. (R. 70a-
112a). 

Prior to the commencement of trial in this action, multiple 

print articles appeared in local newspapers not only stating 

the facts of the circumstarwes, but also including statements 

that Petitioner had been previously arrested for a multitude 

of criminal acts, including, but not limited to aggravated 

assault, simple assault and burglary. (R. 74a). The public's. 

—tmmdtat-e- crstt respse thereafter was that of 

abhorrence towards Petitiofler. Internet blogs posted about the 

Petitioçer stated that Petitiopaer "would surely have a seat 

reserved.,, in hell" due to the unimagipable abuse the child 

allegedly endured at the hands of the Petitiojier. (R. 70a-112a), 

The continued onslaught of internet activity and blogs in 

response to each new release of information regardi.rg 

Petitioner's case was met with negative public responses arid 

labeling Petitioner as "sadistic," "sick," and "violent." (R. 

70a-112a) 



The Commonwealth's own Rule of Criminal Procedure 584(A) 

dictates that when. "a fair and impartial. trial cannot be 
otherwise had ir I the county where the case is currently pending,' 
a change  of  venue  is necessary. Finding a pooi of impartial 

jurors within the confines of the small rural community of 

Somerset County ivi this particular action would be unlikely 

at best ad profoundly prejudicial at worst. The articles, 

newspapers, internet blogs, and public conversatio1s had 

Petitiofler.convicted loyig before beivg tried before a court 

of law. (R. 70a-112a). In the instant case, the trial court 

had a responsibility to the Petitioner to ensure his right of 

a fair and impartial jury arid - trial, but failed to uphold its 

duty to petitioner by not allowing this case to be tried outside 

of Somerset County. 

II. PETITIONER WAS DENIED EFFECTIVE ASSISTANCE 
OF COUNSEL WHEN COUNSEL FAILED TO APPEAL THE 

TRIAL COURT'S ORDER DENYING CHANGE. OF VENUE  
Where Trial Couflsel properly presented substantial evidence 

of pretrial and  continuing inflammatory publicity surrounding 

the case, Trial Cou(sel did not file an interlocutory appeal 

to the Pennsylvania Superior Court. Where the evidence presented 
to the trial court clearly established egregious publicity in 

the matter, which was demcstrated by the voir dire, should 

have prompted Trial Counsel to promptly act. Where interlocutory 

appeals are discretionary under Pennsylvania Law, the 

inflammatory and emotionally charged publicity of the case, 
along wit5the clear tälit to the jury pool, necessitated such 
an appeal. Trial Counsel's ineffective assistat\ce ifl. this matter 

resulted in the conviction of one who is actually iroce it of 

the crimes convicted of. The Sixth Amendment guaranteed every 

defendant the right to effective assistance of couVIsel as 

determined in Strickland v. Washington, 104 S.Ct. 2052 (1984). 

The factual circumstances relating to the pretrial publicity 

as outlined in ththe procedural history and Claim I of this 

Memorandum, required Counsel to advocate the matter, due to. 

the clear affect the prejudicial publicity had on Petitioner's 

I.' 
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right to a fair trial and the plain efror committed by the trial 

court, under the rights guaranteed by the ,Stjth Amendmert. See 
Virgil V. Dretke, 446 F.3d 598 (5th Cir. 2006); counsel 

iOeffective for proceeding to trial with jurors who could (sot 

be fair and impartial. See Strickland, 466 U.S. at 692... See 

also Mickens V. Taylor, 535 U.S. 162 at 166 (2002); prejudice 
presumed during critical stage in the proceeding. Also United 

Statesv. Shedrick, 493 F.3d 292 at 300-02 (3rd Cir. 2007); 

counsel ineffective for failing to file a timely appeal. Trial 

Couneels acts and omissions in this instance denied Petitioner 
his Sixth and Fourteenth Amendment right to a fair trial before 
an impartial jury. 

III. PETITIONER WAS DENIED DUE PROCESS OF 

LAW BY INEFFECTIVE ASSISTANCE OF COUNSEL BY 

UNEL S -RATT.URR TO PflPRRTX PPJ%RR FOR PT 

Trial Counsel 's failure to properly prepare for trial denied 
Petiti)er the opportunity to present exculpatory ad impeachment 

evidence. This failure so affected the truth determiricg process 

as to have resulted in Petitioriers wrongful conviction for 

crimes he is actually innocent of. Trial Counsels failure to 

develop and present evidence known to counsel, was unprofessional 

conduct. The acts and omissions prejudiced to the extent, no 

confidence can be placed in the verdict. Strickland v. 

Washington, 104 S.Ct. 2052 (1984) holds, the _~x-h-Zajgjjdmerlt 

requires counsel to be fully informed of the case to conduct 
an investigation and interview potential defense witnesses. 

Ptitioer iformedTfiTCounseTEhere were several 

witnesses who were present when Rogi Sparigler stated that 

investigating Police Officers threatened to prosecute Spatngler 

if she did not iycriminate Petitimer. These witnesses also 

were present when Commwealth's witnesses Amber Lynn Clark, 
Sharon Barofl, Jeifer Jacobs and Dawn Wilkins would meet with 
Spangler at her residence collaborate on the testimony they 

all would give to incriminate Petitioner. These witnesses were 

also present when Spangler would state she had to do what the 

rosecuo( waAea even i±ough Ptitiotr was innocent, because 

St 



.. .. 

she did iiot want to be prosecuted. Spartgler, also stated the 

Police and Prosecutor threatened to remove her from Public 
Housing, Public Asistaflce and place X.F. in Fos ter Care0 

petitioner presented Trial Counsel with the names of these 

witnesses, gave Counsel the contact information, d that these 

witnesses were willing and available to testify for the defe(se. 
The witnesses provided to Trial CouYsel were Rebecca Shaffer, 

Joseph Halle, Missy Halle, Brad Shaffer, Lisa Shaffer and Share 
Johnson. Given the fact that petitiofler is incarcerated and 

isolated from society, he does not now have contact information, 

along with the fact there is no time left on the jurisdictional 
timeliness requirement of 28 U.S.C. §2244(b) for Petitioner 

to obtain the contact information and affidavits in support, 

but Petitioner is certain if given the opportuiity, the before 

said witnesses would testify to the before said facts. 
These witnesses clearly establish corrupt motive for the 

Commonwealth's witnesses to testify against Petitioner. There 

could be no rational or tactical decisiofls not to interview 

and present the named witnesses to impeach the credibility of 

the Commonwealth's witnesses. 
Petitioner did provide impeachment evidence to Trial Counsel 

in the form of a witness, Jeremy Sigmund., owner ad operator 

of JMS Recyclirg. Mr. Sigmund would have offered evideflce that 

impeached the Prosecutions allegation that Petitioner was 

unemployed. Also impeaôhing the credibility of the Commonwealth's 

witnesses testimony to the same. Again, there can be no rational 

or tactical decisions not to interview and present Petitiofer's 

employer, espefãTly since it was the Prosecuti's contentii 

that Petitioner was an unemployed person who sat around all 

day drirthg beer, etc. To not dispel this claim and impeach 

one of the critical Prosecution element of the case was 

ineffective assistance of coirisel. 

Petitioner informed  Trial Coursel  that he was actually 

innocent of the crimes alleged as demonstrated in a letter to 

Trial Counsel. . Petitioner requested Trial Counsel 

contact art accidertt reconstruction expert to establish the 

iAjUrieg suffered by K.F. were the results of the fall down 

the steps. This was a critical request made by Petitioner to 



Trial Coursel, as the Prosecution's medical expert was alleging 

the injuries were from a twisting motion done by Petitioner. 
When in fact the accidevk reconstruction expert would offer 

evidence that the child's foot beinig caught on the railing would 

have resulted in the injury, as this is what actually occurred. 
Rather tharD investigating this matter, Trial Coufisel wrote 

Petitioner a letter telling him not to bother him again. That 
Petitioner was wasting Trial Counsel's time. Trial Counsel 

further stated that he was in charge of the case and would make 
the decisiors in this case. 

Petitioner provided Trial Counsel with the names of 

character witnesses who would testify to his good character, 

that Petitioner was a good father who always provided for his 

sdfl and was gainfully employed. Trial Coufisel was provided the 

flames, cortact iflformation and the witnesses were willing d 

available to testify to these facts. These witnesses were Shane 

Johflson, Brad Shaffer, Lisa Shaffer, Ernie Kabira, Mike Owens, 

Monica Owens, Regina Bailey. Douie Blair, Barbara Blair and 

Megan Jacobs. 

Trial Coursel never contacted the named witnesses. There 

can be no rational or tactical decision not to interview and 
present the witnesses. This omission becomes glaring, considering 

it was the Prosecution's case that Petitioner was e4q unemployed 

stay at home dad who drank all day and abused his soyi. Not to 

present evidence that discredits these allegations can not be 

said to have been.,  a professional decisicvIsdesiged to effectuate 

Petitioner 's best interest. 
The Unitdtates Supreme Court, alorTg with the Courts 

of Appeals have long held, trial counsel's failure to properly 

prepare for trial is an abdication of his duty to his client. 

Strickland, 456 U.S. at 691, "Counsel's actions are usually 

based quite properly on informed strategic choices made by the 
defendt nd on inforrnatior supplied by the defendant... (what] 

investigation decisions are reasonable depends critically on 

such iritormation. 

PetitioYer provided Trial Counsel with exculpatory evidence 

7' 



that if presented would have impeached the. Prosecution's case. 
Character evidence that if presented would have, placed Petitier 
in a differeri't light before the jury. Rather than act ofl the 
irformation provided by Petitioner, Trial Counsel admonished 
Petitiorer, instructing Petitioner for to bother him, etc. 

Thereafter, PetitiaIer was fearful of questining 
Trial Counsel's decisions, ivi fear that he would agitate Trial 
Counsel arid this would be detrimental to his case. This Court 
must determine whether, in light of the circumstances, the acts 
and omissions were outside the wide range of professionally 
competent assistacce, pursuant to the standard set forth if 
Strickland v. Washthgtor, 104 s.Ct. 2052- (1984). Also see Dugas 
v. Coplan, 428 F,3d 31.7 at 332 (1st Cir. 2005); counsel's failure 
to investigate possible deféflse was ineffective aEsistapce of 
counsel. Marshall v. Cathel, 428 F.3c1 452 at 465-71 (3rd. Cir. 
2005); couflsel's lack of preparation at a critical stage ifl 
the proceeding, failure to prepare and review evidence was 
ineffective assistance.. Trial Counsel was ill prepared to 
properly cross-examine Rog]. Spangler, Amber Lyry Clark, Sharon 
Barcfl, Jennifer Jacobs, Dawn Wilkins arid Roger Powell. Trial 
Counsel conducted no pretrial investigation into the witnesses 
to determine the  perpeflsity to be truthful, nor,  did Cosel 
request a criminal background check on each witness, along with 
the failure to properly review prior to trial the prior statemert 
of the witnesses. These acts and omissioms resulted if an in-
effective crcss-examination of each witness in  failing to impeach 
each witness with prior ifconsistent statements, and a corrupt 
ôtIve to testify against 'PetitioThsr. 

Due to the constraints of this filing, Petitioner has not 
beefl able to. review the voluminous case material to presert 
exact instances of Cou(1sis iflffect±ve assistarce. Petitioner 
does know that during trial, Counsel repeatedly was unaware 
of the inconsistencies if each witness's estimofy aVid refldered 
ineffective-assistance of counsel. See. Goodman v, 'Bertrand, 
467 F.3d 1022 at 1023-31 (7th Cir. 2006); Counsel's failure 
to subpoena critical witness, request mistrial based on 
prosecutoria]. .tntscor)duct impeach the credibility of 

prosecution's witness was ineffective assistance of counsel. 



•Also, see Pavel v. Eollifls, 261 F.3d 7101  217-12 (2fld Cir, 2001.); 

Counsel's failure to call important fact witness afld expert 

witfless at trial was ineffective because testimony would have 

rebutted the prosecutions case. 

Trial Counsel was provided the prior statements and 
testimony of the Prosecution's witnesses, but became very. 
agitated when Petitioner attempted to irforcn Trial Couysel  about 
this issue. Petitioter desires to further develop this claim 
given the opportunity to review the case file. Strickland v. 
Washington 104 S.Ct. 2052 (1984), does require counsel to properly 

prepare for trial and vigorously advocate hi cause.. The. most 

essential element of defense counsel 's duties is to conduct 
a proper cross-examination of witnesses agaipist his client. 

This is the fc'undatior of the confrontatioy clause of the jxt. 
Trial Counsels failure to prepare and conduct a 

proper-cross-examinadon was ineffective assistance that so 
prejudiced the Petitioner as to have affected the truth 
determining process, See Kimmelman v. 'Morrison,.477 U.S. 365 
at 385 (1986); Gonzalez-Sobreal v. t.ited States, 244 F.3d 273 
at 279 (1st Cir, 2001 11 ; Bell v. Miller, 500 F.3d 149., 154-57 

(2nd Cir. 2007) and Berryman v. Morton, 100 F.3d 1039 (3rd Cir 

1996); where the Court of Appeals have held coucseis failure 
o prepare arid ccduct a proper cross-examination is Ineffective 

assistance of counsel. . 

IV. PETITIONER WIAS DENIED DUE PROCESS OF LAW AND 
A FAIR. RThL BY INEFFECTIVE ASSISTANCE OF COUSEL 

NRIALCOUNSELFAILEDTOOBTECTTO 
THE PREJUDICIAL INFLUENCE OF THE JURY 

At the conclusion of the presentation of the case, the 

District Attorney prepared a verdict slip that editorialized 

the allegeo. incident. The verdict slip had a neaing for each 
alleged crimiflal act: 

"iVicidet of September 30, 2007cr,  drinkiv beer 

.incident", "snake iflcide it", "drawing incident", 

"a child Uupervjd incident"  , cioset door 

C 
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incident". 

July 4/5 incident", "air soft gun incident". 

"June 2007 iident. 

"December 2006/Jaivary 2007 icide  it" , 

"Second December 2006/January 2007 inc-dent",  "hot 

sauce. iflcidet". 

The verdict slip failed to state how thsa iricidcyts are 

alleged, ari omission whether intentional or not, lead an already 
tainted, arid partial jury to believe incidents actually occurred. 

The very nature and ch-aracterization of these coJnts as iY1cid').ts 

created a prejudice Lfl E'la ands of the jury to co"tvct 

Petitioner, e arao1y, Trial Counsel tverdict slip 

and informed the trial court that he did not "have any 
corrections or issues with the verdict slip. "N.T. 3!26/10 
p. 216. 

Any competet trial attorey would have most certainly 
objected to the prejudicial nature of the verdict slip form, 

and the prejudicial reading of the verdict slip's 

editorialization during the charging of the jury. N.T. 3/25/10, 

pp. 218-220. A competent defense counsel would have requested 

the statutory language be utilized in the preparation of the 

verdict slip and charging of the jury. 

Trial counseis remarkable and unprofessional conduct, 
andhargiJg of 

the jury lead, the jury to cofl%vict Petitioner. By the mere reading 
of the verdict slip any rational person would conclude these 
acts occurred 

Moreover, Appellate/PCRA Counsel recognized the prejudicial 
nature of the verdict slip form but failed "Co properly develop 
Trial Counsel's ineffective assistance pursuart to the standard 

set forth in Strickland v, Washingto, 104 S.Ct. 2052 (1984). 

In Virgil v.. Dret 446 F,3d 596 at 613-14 (5th Cir. 2006) 

the- cQutt t191da
COuyaels failure to use challenge to remove 

biased jury was iAeffective assistance because counsel had frlo 



rational reason' for such inaction. Also see Hughes v United 
States, 256 F,36 453 (6th Cir. 2001), Ifl Davis v. Sec'y,. Dept. 
of Corr, 341 F.3d 1310 (11th Cit. 2003) the court held; couysel 
was ineffective for failiiig to object to biased jury and. preserve 

claim for appeal ad ifl Reagan v. Norris, 365 F,3d 161 (8th 
Cir, 2004 11  the court held; counsel wastheffective. in faiiiflg 
to object to prej.udicial jury instruction.. 

Appe11ate/PCR Counsel represeflted Petitiovler from post-
sentence stage of proceedinçs aW throughout state collateral 
proceediflgs. Not to recoqflize and develop the before said 

meritorious ifleffective assistance of Trial Couflsel  ciim, ifl 
itself was ivif'fective assista(ce of. Appeliate/PCRA Counsel, 

10 Martinez V. Ryan., 132 S,Ct. 1309 ( 2012 ) the court held; when 
a habeas petiLiener can deiuoritrate that iflitial collateral 
coumsel refldered ineffective assistance of counsel y fa111vg 
to advaflcu meritorious claim OL trial counsel ffactiveness, 
a habeas court may excuse the procedural c3fault of the claim 
for cause, if the state court requires oetitiofler to present 
ineffective assistance of counsel claims duriv).g initial-

collateral_rviet..ipe tition. Under. PersVsyivaiia Post Cavicti 
Collateral Relief Act 42 Pa.C.S,A. §9541-9546, a petitiofler 

must await until collateral review to present claims of 

ineffective assistance of trial counseL. Petitioner has presented 

factual circumstances and rules of law that demonstrate Trial 

Counsel and Collateral Counsel's ineffective assistavce render 

this claim ripe for review and relief by this Habeas Court, 

- 
. 

COUNSEL DURING STATE COLLATERAL REVIEW OF CONVICTION 

Collateral Cou(sel was retained to represent Petitioner 

at Post-Sentences stage of proceedings in this matter, Collateral 

Counsel had ample time to prepare the claims as presented in  
this Memorandum, "1 through IV", The failure to properly develope 
said claims constitutes ineffective assistance of COUi'SCi, 
warraflting excuse or the procedural defaults or the claims 

eUL LO t166Cisloq 
132 S.Ct. 1309 

ii 
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Collateral Cotnsel recognized th Costi Lutiqtai deprivati 
of Petitioners right to a fair trial before ari impartial jury, 
as .guarateed by the Sit Fpurte .erme of the 
Urited StatsC titutiovi. in the i1itii appeal from" the 
judgment of s€tnce, Collateral Counsel urdertood  the 

prejudicial nature of the verdict slip form, but erroneously 
arQued the issues before the appellate court. The uyprofeesial 
errors cant be evaluated by the Superior Court s decisioVat 
15.71 WDA 20 1. 0 o  August 31, 201 1, where the reviewing court 
held these cis waived cu to Trfal Cour)sel 2 . iailui to make 
timely objections o the prejudicial conduct of the Prosecution 
arid iOstances of judicial abuse of discretion. Collateral Counsel 

waited almost a full year to file the iriti.ai-oollatural 

petitiorL All the factual circums IC- aflces presented iir this 
Memorarciui. iere InO;VI to ollateral ucunsel ro: LCi ot-

sentence sthgo. i'riie failure to properly develop tb before 
said claims for collateral review denied Petitioner effective 
assistance of counsel durirq state court collateral review. 

Further, Collateral CcUVSelss  tack or preparation afló 
presentation of aeritorious claims of TrialCouflsels ineffective 
assistance car) be established by the appeal of the deflial. of 
collateral relief, by the Superior Court of Pennsylvania in 
the decisofl of uuvle 0, 201, at 1720 'Dt 013, where the court 

found Coilateral Counsel 'recognized the 

ineffective asslstaflce of Trial Counsel claim under Strickland 
V. Washington, 104 S.Ct, 2052 (1984), But Collateral Counsel's 

f-a1lrtdvelop the clims properly aridãly naIing bIler-
plate claims with no swstaflce resulted in the diuissal of 
the claims as having r)o-merit. Failiflg to interview and present 
known Witnesses avd evidence to the imitial PCRA court, wh 
Collateral Counsel had full krio1e5ye anI., op,-ortuvit.y to so 
revmdeted deficient arid unprofessional copiduct that denied 
Petitioner due process of law arid a meaningful opoort.Lnity to 
present meritorious claims for coilteral review by the state 
courts, MartiY!ez V. Ryam, 132 S.Ct. 1309,  (2012) provides, if 
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a habeas petitiorner demonstrates that the state court requires 

a petitioner to present trial counsel's ineffective assistanice 
during initial-collateral review petition; and under Commonwealth. 
v. Grant, 813 A.2d 726 (Pa. 2002), petlqIsylvariia requires the 

same requirement, arid when collateral counsel fails to develop 
and present meritorious claims of trial counsel's 
ineffectiveness, then petitioner was denied effective assistaflice 

of initial collateral counsel, establishing cause to excuse 
• the procedural default of the ineffective assistance of counsel 

• claims beiiig presented to a habeas court. Petitioner has 

demonstrated cause and prejudice suffered by Collateral Coursel t s 
uprofessioal coçiduct in this matter, warraitiig the excuse- 

of the procedural defaults of the claims prese'ited, reviewable 

op merit by this Hoiorable Writ of Certiorari Court. 

- I2 
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IN THE 

SUPREME COURT OF THE UNITED STATES 

PETITION FOR WRIT OF CERTIORARI 

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below. 

OPINIONS BELOW 

[ II For cases from federal courts: 

The opinion of the United States court of appeals appears at Appendix to 
the petition and is 
[II reported at ; or, 
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished. 

The opinion of the United States district court appears at Appendix to 
the petition and is 

[1. reported at ; or, 
[1 has been designated for publication but is not yet reported; or, 
H is unpublished. 

[ I For cases from state courts: 

The opinion of the highest state court to review the merits appears at 
Appendix to the petition and is 
[ 11 reported at ; or, 

- ------H-h-as-beendes-ignated--for-pu-blication-but-is-not-yet-reported;-or, 
[ II is unpublished. 

The opinion of the court 
appears at Appendix to the petition and is 
[1 reported at ; or, 
[] has been designated for publication but is not yet reported; or, 
[ I is unpublished. 



JURISDICTION 

[ ] For cases from federal courts: 

The date on which the United States Court of Appeals decided my case 
was  

[1] No petition for rehearing was timely filed in my case. 

[1 A timely petition for rehearing was denied by the United States Court of 
Appeals on the following date: , and a copy of the 
order denying rehearing appears at Appendix 

[] An extension of time to file the petition for a writ of certiorari was granted 
to and including (date) on ____________________ (date) 
in Application No. A______ 

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1). 

[ I For cases from state courts: 

The date on which the highest state court decided my case was  

A copy of that decision appears at Appendix 

[] A timely petition for rehearing was thereafter denied on the following date: 
and a copy of the order denying rehearing 

appears at Appendix 

[I An extension of time to file the petition for a writ of certiorari was granted 
to and including (date) on (date) in 
Application No. ..A_______ 

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a). 
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 
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XI Statemeit of the Case 

The charges arose from a series of eve1ts alleged to have 

occurred between December 2006 aid September 2007, in which 

the victim, was petitioner's son, Kaleb Spangler, who was born 

April 15, 2005. The acts alleged involved petitioner striking 

the child to the extent of causing bruising, allowing the child 

to drirk alcohol and endangering the welfare of a child, uflder 

information contained in CP-56--CR-0000141 -2008. 

Ih Dec. 2007, the Commonwealth  charged petitioner with 

offenses stemming from twelve icideflts. Ofl August 28, 2009, 

petitioner filed for Motiofl For Chaf'ge Of Vrue. Petitiofter 

asserted that the volumiflous pretrial publicity so tainted the 

jury pool that no prospected jurors in Somerset could render 

a fair and impartial verdict. 

The trial court denied petitioners pretrial motion November 

3, 2009. The court defied without prejudice, subject to the 

opportunity to attempt to pick a jury. OR March 8, 2010, jury 

selection was held. The Commoflwealth and defse counsel 

conducted voir dire of potttial jurors. Nineteen of the forty 

five perspective jurors admitted to hearing about the case ir 

the media. Sevet more potential jurors were removed because 

they could not be impartial. Two jurors who said they knew about 

the case, but could still give petitior)er a fair trial were 

seated. Petitioner's counsel  used two preemtory challenges, 

waverifg six of them. A jury trial begar oD March 24, 2010. 

At coflclusiofl of the evidence, the trial court asked the 

Commoflwealth to draft a verdict slip for the jury's use during 

deliberation, which the trial court avid trial counsel reviewed. 

Before the trial court charged the jury and gave the 

proposed verdict slip to the jury, trial couysel affirmed that 

he did not have any correction or issues with the proposed 

verdict slip 3/26/10. The verdict slip had a heading for each 

indictment: Icideit of September 30, 2002, dritrakthg beer 

incident, snake incident, closet door incident, child 

unsupervised icideflt and secov December 2006/January 2007 
incident. 

On March 26, 2010, the jury found petitioner guilty of 

(02.. 
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the above listed incidents. 

On June 2, 2010, the trial court imposed ari aggregated 

sentence of seventeen to thirty five years. 

Timely post sentence motion for a new trial and arrest 

of judgment were filed with the trial court presefltiJg: (1) 

trial court abused its discretion in deyiflg petitioners Motio(3 

For Change Of Venue; (2) Deflial of due process of law by trial 

courts abuse of discretion inappointirig a former District 

Attorrey who had co'iflict of interest; (3) denial of due process 

of the law by ineffective assistance of coufisel in failiflg to 

object to the prejudicial verdict slip and the trial courts 

abuse of discretion in providing the verdict slip to the jury 

•at the beginning of deliberations. 

Ofl August 2, 2010, the trial court denied motiofl. The trial 

court did riot consider the ineffective assistañice of cousel 

claims, citing the issue is relegated to Post-Ccvvictiofl 

Collateral Relief Act 42 Pa.C.S.A. §9541-9546, pursuaflt to 

Commofiwealth v. Grant, 813 A2d 726 (Pa. 2002). 

A timely appeal was taken to the Superior Court of 

Pemsylvania at 1571 WDA 2010, presefltiflg the following claims 

of error: 
I whether the court erred in not.challengiflg the. case 

to be tried outside Somerset County? 
II Whether the court erred in submitting a verdict 

slip which contained editorialization, thereby creating a 
prejudice iri the minds of the jurors to convict appellaflt? 

Oi% August 30, 2011, the Superior Court of PflsylvaYiia 

affirmed the judgmeYt of sentence 1571 WIJA 2010. A timely 

petition for allowance of appeal was takefl to the Supreme Court 

- --of---Pernrts-y-iv-an-i-a-and- den- i-ed- and-- ent-er-ed--ofl--Apr-i-l--9 2012. Atime1y. 

petition for collateral review pursuant to PeriflsylvairUa's Post-

Corivictiofl Collateral Relief Act, 24 Pa.C.S.A. §9541-9546 was 

filed. The PCRA Court held a preliminary review of the petitiql  

on May 29, 2013, during which PCRA Counsel and the Commonwealth 

provided argument on whether aA Evidetiary Hearing was 

necessary. Following that argument, the PCRA Court ordered PCRA 

Counsel to brief the issue of timeliness and the issues presented 

in the initial collateral review petition. The PCRA Court also 

ordered the Commonwealth to respond to PCRA Counsel's brief, 

/ 
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following the briefing on August 16, 2013. The PCRA Court found 

that the PCRA Petition was timely, but that an Evidentiary 

Heari1g was unnecessary. 

Subsequently, the PCRA Court issued Notice Of ]lnte(bt To 

Dismiss, pursuact to Pa.R.Crim.P. 907. On Sept. 13, 2013, PCRA 

Counsel filed a respoflse to the Rule 907 Potice, raisi%'ag o 

issue: (ineffective assistance of counsel for failure to call 

certain witnesses) that had not been raised in the initial or 

amended petition or during oral arguments. O Sept. 25, 2013, 

the PCRA Court dismissed the PCRA Petitio(i. 

A timely appeal was taken to the Superior Court of 

Penrtsylvania at 1720 WDA 2013. One claim of error was preseted 

for review: 
I. Whether court erred in deiyiflg petitiovt for relief 

under Post-Coflvictici Collateral Relief Act. 

The Superior Court affirmed the . decision of the PCRA Court 
deflyiflg relief on June 20, 2014, at 1720 WDA 2013. A timely 

petition for allowaflce of Appeal was takers to the Supreme Court 

of PeVIisylvaflia. on January 21, 2015, allowaVce of appeal was 

deried at 336 WAL 2014. 

March 25, 2015 Petitioner filed a timely Writ of Habeas 

Corpus. 

March 26, 2015 Magistrate Judge Lisa Pupo Lernihan granted 

Motion To Amend/Correct; defied MotioV To Appoiflt Counsel; aM 

denied Motion For Hearing. 

April 29, 2015 Magistrate Judge Lisa Pupo LenihaM grafted 

Motiofl For Exteflsiofl Of Time To Amend Habeas Petiticfl. 

August 24, 2015 Magistrate Judge Lisa Pupo LeflihaV  order 

.strikfttg. .II1.Answ.er .to_WLit.fi1.ed 

Somerset Couflty. 
September 14, 2015 Magistrate Jusge Lisa Pupo LelrtihaA made 

afi Order granting the Motion To Substitute Assistaflt District 

Attorney Lisa L. Lazzari. 

September 14, 2015 Magistrate Judge Lisa Pupo Leiih&1 ffie 

an order grantirg the Motion For Extesion of time to file a. 

response to the Habeas Petition. 

November 13, 2013 Counsel for defendants, Michael A. 

Carboara Assistant 15'-ant District Attorney, telephone chambers 



indicating that he was having techflical difficulties filirg 
his answer. 

September 16, 2015 Magistrate Judge Lisa Pupo Lenihafl made 

an Order Dismissing Respondents MotioVh To Dismiss. 

January 15, 2018 Petitioner filed a Moticfl To Commence. 

Jafluary 18. 2018 Magistrate Judge Lisa Pupo Lenihavi made 

an order granting in part, denying in part. 
February 26, 2018 Magistrate Judge Lisa Pupo LeYlihaA made 

a report and recommendation, recommending that the Petitiofl 

For Writ Of Habeas Corpus and the Supplement to that petition 

[8] be defied and  that Certificte of Appealability also be 

defied. 

March 8, 2018 Petitioner filed Objection to Report afld 

Recommedatio. 

April 16, 2018 United States District Judge Kim R. Gibsofl 

upheld the Ufited States Magistrate's Decisio[ri: That the Report 

and Recommendation of the Magistrate Judge (ECF No. 38) is 

adopted as opinion of the court. Also, further ordered that 

the Petition For Writ of Habeas Corpus (ECF No. 1) atIId Supplemegit 

thereto (ECF No.8) is Denied, ad also Ordered that a Certificate 

of Appealability is Denied and that the Clerk of Court make 

this case closed pursuant to Rule 4 (a)(1) of the Federal Rules 

of Appellate Procedure, petitioner has 30 days to file a Notice 

of Appeal as provided by Rule 3 of the Federal Rules of Appellate 

Procedure.  

March 18, 2018 PetitioTher filed a Motion For 

Reconsideration. 

April 9, 2018 United States District Judge Kim R. Gibson  
ordered that the Petitioflers MotioYh For Recof1sideratiqrt is Denied 

(ECF No. 41) 

May 3, 2018 Petitiofler filed a Notice Of Appeal. 

May 11, 2018 Uflited States Court of Appeals informing 

Petitioner that his case number is 18-2051. 

May 24, 2018 Petitiofler filed a MotioTh For Iriforma Pauperis 

aM reduced copies, Motioft For Certificate of Appealability. 

Jule 4, 2018 United States Court of Appeals For The Third 

Circuit Granted petitioners request to proceed If Forma Pauperis 

1o5 



with request to file reduced number of copies of petitioners 

Motiof For Certificate of Appealability. 
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REASONS FOR GRANTING THE PETITION 

): Petitioner presents that he is actually innocent of the crimes comm-itted, but for the 
I.-  Constitutional violation of the petitioner's right to Due Process of th&. Law and a fair trial before 

• an impartial jury of his peers, petitioner would not have been found guilty of these crimes. These 
• violations so prejudiced petitioner as to have resulted in the conviction:  of one who is actually 

innocent of the crimes convicted of. The rights guaranteed to the peti1ioner by the protection of 
Due Process Clauses of the Fifth, Sixth and Fourteenth Amendments bf the United States 
Constitution, as determined by the United States Supreme Court. In support of the Constitutional 
Rights violations warranting relief. 

Petitioner has demonstrated trial counsels unprofessional conduct tesulted  in prejudice so 
• great that no confidence can be placed in the verdict by the jury, warrnting relief by this 

Honorable United States Supreme Court. 

CONCLUSION 

. 
The petition for a Writ of Certiorari should be granted. 

Respectfully submitted 
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