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QUESTIONS PRESENTED

WheTher fh’.\\;/ss' conv.cTon and SenTence Stems frof
o defecTive adicTmeaT, in ViolaTion of bis due
process righTs

.o . PeTiTioner answers, Yes.
\N[ne'\’hef‘ W\‘i\\i’osl ‘ndicTmenT was ,}n/tfo/er/t/ amenc/efc/
T Senfence him as a hahiToal offender, ;n violaTion
o his doe f)rocess (‘}ghTs?,

... PeTiTioner ognswers, Yes.
\M\/\QT‘/\@‘“ P\V\}H{fﬁ' convicTion and Senlence C,/gp,‘uea/
Seom Con{zos}“ﬁ 0‘nc[ rﬂfs/ea//ng éur)/ nelruclidns,
n \Ifo\aT?_On of hie  due f)rocess righTs?
PeTiTioner andwers, Yes. |
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LtsT oF PARTIES

All - paTies appear ;n The CapTion of
The (as€ on The Cover page,

PeTiTioner avers ThaT The ReS/Oanc/207
s represenTed by The ATlorney General’g office

of The sTaTe of MSQHSSff/He
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IN TWE
CUPREME COURT oF THE UNITED STATES

PeTITION FoR WAIT oF CerTZORAAT

PeT Tioner V‘eSfechu//y ,OM}/S T(MT a
wet of CecTiorar, 18sue To review The d'uc(ymenf
helow.

OPINTONS BELOW

The order of The Supreme CoonT 0% THE
STaTe of V\\EIS?E\S?.?F’} U\}glnesT stgle CourT) To review
The merTs Q‘;fears aT ﬂ/o/c/?a//x A Csfoajes\) To The
feT‘.ben) and ;5 unpulo\;shec/, |

QURLSDICTION

The daTe on which vhe é,;yéesf $7:7e CoorT
decided my case was December 13, 2518, p Copy
of ThaT decisisn(s) appeers ar A//éﬂa/f)( A. This
nSTanT fﬁT?TTDh s Med wiThin n:ﬁef)/ (40) c’ays of
Sacl delz. The d‘oriscjfﬂ?o” of This Cour? /'8 ;ovoked
ond e 28 0.8.0 & 13570,



CONSTITOTI ONAL AND STATUTORY
PROVISIONS ZNVOLVeED

The FoorTeenTh Amem//ﬁéﬂ? 70 The UnmiTed o
aTales ConsTiTuTion gTales jh Pe/‘Tf'/)e/)T /Oanf as
follows: “yoar chall any eTeTe cl‘ef)p?uc any person
ot \ife, \\\berTy, or ]or‘a,oerfy WiTheoT due pro ces8
of law,"” S
UiS consT. A XIV.. .

STATEMENT OF THE (A4SE

PeTiTioner ?\!\1\\}\05 was ;ndicTed in 7he
CércoiT CoorT of Hasrison Counly M?SS(‘SS‘c{Jf’a:n,
Lor The ofSense o4 mdrder , P\n]l\?fs enlere d &
plea of ol uilTy  To Soch Charje and The Case
was Toed To @ jory ... Case wo. Ba%ol-98- 750,

Sobsequently ThereasTery Ph:l\}/os Was
Tried 1n The CircoiT CoorT o9 Haep . Son C"aao%
MﬂQS}SS\(‘OP'“ ThaT on/or abooT Decembenr 9,
1998, “the Aur\/ re_"(urneo] a Uenc/ch of 3u,‘(7’\/ and
Fh}l(; s was SenTenced To Serve [fe p priSos
LitheT the possibiliTy of parsle, To be Served
in The cushy of The Mi45iSSipy, leparivest

ot CornecTz"({/osﬁ as aq /)aé/ﬂ}q/ o%’ﬂgocé/\, pors
%UaﬂT To M!SSI GO(({ ﬁﬁﬂa g ??-— /9-&/0

i
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REASONS FoR GRANTING THe feZITZI6N

A..

PUILLIPS’ CONVICTION Anp SENTENCE STEMS
FROM A DeFecTIVE TNDICTMENT, HS HE WAS
NoT TINDIcTED A4S A HpB8T TuAL OFFENDER A3
SENTENCED, IN NVIoLATION oF HIS Due
PROCESS RIGHTS. |

n The Case sob J‘UJ;ce, e ndicTmenT
was Ae‘?ecT?ue N "“‘a\(k;'ng To C‘qarje C}‘ndkﬂ Pe Ty -
S Toner ae g habiToel o$8ender. .. in which he wa$
Seeﬂéncec{ aé, \,\Jhen The gTaTuTe }m/oas‘és a Afjlen
Pe”alT)’ _u’oor) Q SeCom/ ﬂna/. 7'/{,%/ Conuicl,on fes/c)ec—
‘T\\Je(y\ T makKes The prior Conuicl'ens a parT of
The é\eSCr",fT{on anc{ C/mm&TZ/‘ of The o¥fense ,qnfenc/-
ed T ke f»un33hec(~— ond There§ore . The facTs of
such prior ConuiCTionsd mus7 4e Céd/‘jeJ /n 7he
0 dicTmenT and /Oro(/éa/ Ay [’o/o/oefzof _cu/dence .
1T ia esSenTial To an jndicTmesT, 7heT
The facls  consTiTuTing The offensecs) /o Tended 7o
be Punis%ec\ shoold be averred. This i3 required
L\/ a ro(e ogr Commppn /aw) a$s wel qSs J)/ our W
DeclaraTion of RighTs (arTicle 18). Tn order 7 e
seaTeced as a AQZ}TUQ/Y 0‘%0/;%—- one musT de

| 3



pro erly ;nJ.'c?%c/ as Such-- 1T musT 4e /orouecf
i\/ ComloeTéﬂT euiqjeﬂce) an/ Tb@ accusec/ /GfoUr‘</€</
a V‘eaSoI)aUe olofoorTun,“Tt/ To Cha”enje 7he S T47e’S
Pfoﬂl,e Herein, The STale Qailed |0 These regards;
Y‘encleﬁfng The }ﬂC/{<7MeﬂT c/efécf,‘ued’ See, N_q{{@.ﬂ_
V. STale, 41l so.ad 1231, 12326 (Miss. T App, 2008)
and Toiner v, S$Tle, 32 S0.2J &#2 (MisS. Zop0).

\When The STale has nTenT0n of Sen-
“TeﬂC?ng an aCCUQCcI as a. Aaél'VUa/ ovcvccnc/enu 7herl
—the f)rf'or‘ ConvicoNS To he re(.‘ecg 0psn Qor Th'S
fur‘poge beComes an elemenT of The /f‘.qncc'/v/@ C/W'“jeo
The Tws (Q\ \eal;ng anfe é{é//UM Ca8¢és on Cd/)eféef‘
rec'\cl‘.ulsm S oan. e/emenT WEene f_[grp_lgf_y__vi_équ:

— - e

ToTTle_ V. Q’Mfﬂo_/_vgg@/_é)#3 Mass, so5, /PS¢ WL
a3l (1gsd. Tn The [(aTler case, The CourT ex-
(f(q;nec( The reagon Lor Tf\eﬁTl’hg as ar) Q/@Ménr,
The facl o prion GnuicTion () Y When The STToTe
;mfwses a \n}gher ?emlTy' Of)on a Secmc/ a/na/ 76,‘/%/
Convichion res)oecTi\/e'( ;T makes 7He Pri0n CInViICT
Tion(®) a farT & The characTer ond a/egcp,'/;ﬁon o ¥
The offense ‘nTended T he ?un[S/)eJ_,.” The CourT
resTed TS co\e on The Commin law and The equ)-
ValenT of The S}Hh /)/0@/75//’?@/27 noT'c€ cfqv8e]
See, Qo_rg\‘m‘ogcyg'afffw_\_/; ,/;fa)/‘/?gS_, /07 MaSS. 194, 198, 1§71
Wh gL+l Cmﬂ amc/ /Q/D/ﬁ/gnd/; V. New U’erSe}/, 530

-



US4k w8t (2000). |

Tn Wi reaarJ, The CourT(s) has held
ThaT, where The in &cTmenT fails To Céa/‘gé a
V)-ecesSary elemenT o+ a Cm‘me, 7‘56 c/e-ﬁ‘cl\eocy 15
deemed d’urisA;cT;ona() and fence, noT waivable:
See, Banana V. 9TdE, ¢3S So.ad 251, 253 (MgS. 1994).
The CourT(e) %as Soluaf‘e_{y %e(J ThaT a SOL)STQ/)‘T/&/
defecT ‘N an ,"/)c/,'cfmerﬂ' rYM)/ Ae ra)sed D a rmelron
Lor foST-ConVECﬂDn collaTeral reClet--as cwas dome )4
thig inSTanT casey See, Teffensen v, STale, ss¢ s0.9d
\o(le, 1019 ( Miss. 1943 and RoberT . JacKson V, Gfg[{

o — — — — o — —

_?‘EJ’ELSE’ES_SE ff)) QOOCI) MiSS. Aff~ (M;gs. T, /4/)/). oa/abf/o‘?)a
PeTiTioner wae it indicTed as a hab;Toal
o$Sender-- Theee was never dnyThinj meaTioned as To
a habiToal offender senTence 1o an re-7r/a/ fro-
CeeJ}ngs” . The same rule mqoc/aTes a Se/gq/*a7e fad:-
Toal o-\\-QenAQf“ STaTus ! beav‘ms after a Convic Z‘_oﬂ--a/so
man(JaTes ThaT The accused he ?ro’genly ,'/)c/,‘cfec/ as a
\\d&);Tua( Oﬂ@nf—/@/‘.u In Th5 54,56)‘ ng,‘f;m?é/‘ was  Ne] So
n A‘,Je&; See, 9&\39_\1«’_9[@_@) 435 56,34 cag, (30 (M)sS.
1983) . See alSo, Akins V, sTale, 493 S0.9d 1311, 1323
(Miss. 1480 and  Perkins V. STale, #&7 $0.3d 91, 792
(Mes, \Age)., |
"~ qhe n LcToenT  was deSecT\ye be cause T
0\12\ NeT c\enoTC Cclwarga The f)o7eﬂ77a/ aa/Jf 7 onal Pun;—

shmenT a8 a hqé"TocJ- Oﬂﬁvcmf/e/“o This role was

-5-



Socc‘\nc"\'\y/ STaTed L\/ JogTice C\:‘\i‘?arc&) "w hig Sepa-
rate oginron h US V. Reese, 92 0.S. 2t 232
(ig7s)s ™ The ind;cTmeaT MusT conTain an a/legat,on
o every LaeT Whidh s \<3 “‘(()/ essesTial 7o 7he pon-
sshmenT T be \m-c(ch&Aeﬂ In SPeql(,‘ng of Thal /Orfﬁc;ﬂ/e,
~ he eXf(a?th, That Ny ?U‘Uacles The enTire S}/Sﬁﬂl o
The OAjukjeA \a oF C’f‘\\m\\ha( fﬂ;cei(}r‘c-_as a/o/ﬂcar*S
]o\/ all the relevanT cases’, '7/5&7) toherever we move
v Thal AqunTW\znT ot our \,jonisfrucleﬂce) we Come 19
Con 16T @it \T. .. and 7hal, we can no More eScap e
Leom WU Than from 71’)@ a7m5/1/)5n¢’ aJA:‘% 30/’/‘0(//00/5
usy See, AI‘CAAO/C/'9> 1 stp)of) ¢r, Pro. aJeJ, SecT. 8l, See

o o - o — o — -

al8oy \ STark ceim, Q\ech., 15th e_J. sS4 | M ¢ Law,

_ e e o~ o ——
P i G . PR A el

—— " o o —— — O e = o

Ald. a9, -
As relaTed, The MKSS}SS?W'. Su’or‘eme CoourT
'\l’laS \nclé "('Q\a_\-; N UHACF oOr ﬁ)FRCT\iCC_) “Q eﬂkdﬁCéJ {)Uf\:s")’
MmenT S SooghT, The ndicTmenT or afﬁ,‘Jqu,‘T mosT i1n-
clode \ob‘\'h) *The Pr‘._mc\.‘)o\e Q‘r\que‘ancf Na _c/m‘yé of pre-
YN L Con\f\CT\D”SQ aﬂc/, 507% Céapjes )oroua/ Ae—par‘é
fun.‘ghmenT May/ be eo[zmca/. 7 In The (ase aT z{ar,
The ndicTmenT did ot cfflarje fr‘,or‘ ConyscTioms ynder
The > HobiToel 0%ender STTUTe” Y‘fﬂc!ef“:'y)ﬁ The nd,ciment
defectivey See, ggy_ U, STale, 310 So.ad 208, 410 (Miss.

- -

195), See glaoy Bell v, sTale, 355 So ad 1/0¢, 1108 (155,148

- P am an ww T = e

—— -
e o — - -~

- -



Tn The ;nsTanT Cas5e, The ,‘/)0&7”5’)7 N
o poT PeTiTioner on oTice —- Thal The STale was $eck-
ing a habiTol oender SenTence . s 0M/8sr0g Falled
To ollow PeTiTroner an ample 0//ﬂr7uﬂ"lj/ To prepare a
Agﬁwgc QjaMST Sanmc< qr)a/ Téw, 7’56 /‘/’)cz/;‘rcfﬂﬂeﬂf alas
Therefore defecTive s See, !{m_o/gf‘[_ V, 87a7¢, 463 S0,2d 308,
319 ( Miss, 198%) and Berryhi V. _STale, 73 30,94 250,
965 (Mss, 1991).
| The -Cam;‘.\Qo *Qunc{aﬂf)e/)"fa/ ConsSTr7u], onal
vighT To neTice of Crimnal clmje&) 'S 3Uaf‘c/ea/ by
hoth The sTale ConsTy7u7i 00 and Federal! Bill of Aighls=
MisS. STaTe (onsl., Al 3, Sec. W (fh 2l cr'minal /roSe—
coTions, e ag(uscc{ shall have 766'/",‘367’ 70 demand
he npeTure of and cavse of The 46(0&4?0/’7).“ 0.5
ConST., wth Am (in all cnminal prosec7ions, 7he @ccused
Shal( enjoy The Y‘}ghT To Jeﬂmloa/ he Nalore oﬂ 0/70/
Cavse of The qecosaTion). An m%ﬂmﬂ which Fells 7
allege all essenTial elemenTs of a crime runs afool
ol gur con<TToTonal vighTs, and s vod ; See, jég/_ﬂ__ds_
Vi STaTe. 126 soad 579, §97 (s, el 9013).

o  ——

B.
PHILLTPS' INDICTMENT WAS TMPROPERLY AM€ND£D
To SEnTENCE WIM A A HASITUAL OFFENDER,
IN VIDLATION of HIS DQUE fAOCESS RIGATS-

R



In The (Case 5ok J'ucl\ ce, 7 wad ol
onTil The c\qY Teval  Commenced (Qecem fer 8,
\‘*"tfa', T™aT The troscuTor 4iled 4 mo7 on 794/»7@0/
The in d'cTmerT To c/}arge/Se,ofmcg feT T oner as a
habiToal offesder, The Tial Cour? iSsued 175 order
on The Same diTe C\a/o?/%’), WiTh  FPel; 7, 0nper-asS &
}MBETU&' Og‘ger’)C/f/\.oe Le‘,na Se’?TC/’)Cec/_ 746 ﬂof/o'w?nj
AQ‘/_(ll/o‘?/%%, This &e_\quJ movue J}/ 746 /o/‘()SéaJ-—
Tor Served as an ele menT of Surpnr/se and de-
Pr*\u@& of TiMe/y and effecTVe niliCe s in violaTon
of  PeTiTioner's "doe process righ7s; See, Willians
V. 8Tale, 131 So,3d e (miss. o7 20m4),

In The PresmT Case | ‘f@T‘.T;or)e/‘ was
cﬁar‘geol WiTh VY)UPJQ/‘) Ey The gmr)c/jun/ o The
firsT godicial DSTRCT of  HarriSon County . The grind
4ury’s dicTesT ThaT was reTurned op AugusT
by, [99%, A(& s C‘)Qf‘jé Pl 7,00 as q Aal}f(/a/
sifender. IT was mT unl [ --rere Than $oor (€) Monfs
\cTer-- on  December &, 99¢, Thal The froSecoTor
o\ed a moTon asking The Tmal CourT 70 e levaTe
The chqrge \oy amending The indicimentT To céwye
feTiTione” as a /705,‘7?/&/ o%cmo/eﬂ) PunsumT 70
MeS. C‘oée An. gqq‘/?‘g/; wlr);(/) eX OSe,c/ fe7,) -
Tioner To Q Maf)c/aﬁr‘)/ 1[{e Senlence Wi7? g07
possihiliTy of re JocT;on S0spens 107, o Pare €.
Thos, afTer Maving qﬂa;l@( To obTe;n 7he grend

-%-



Jory'S a;froua/ of proceécéng againST fe7:7:00er
25 a hadiToal ofbonder.

T\M‘oog(ﬁouT nearly/’fwo (2) CenTem“és of
50:\33 rodence (0 M}ss;“ss/‘/»/}" 7he 3nqoa/ gory =-
noeT THe ProcecoTor and T The CircwiT d'ucfgeM has
been The Dn/y /ego/ enf)/(y QquW‘JZ€J 72 z{r\;'hj 7%60/
C"Mrgeg 'nTb Cyrca)T CoourT, and 7h;3 Ay megrs  of

*‘hJiCTMc.oTs, Au(\/ Cons,‘clc/‘cc/ aoc/ aff/‘ot/ec/ A)/ atl

T D870 (19 or raThem-- Twefue (2 Membens
" al The 7ime(s) cuéeo o7 1247 £f-

of The jr‘anc( Jun S
Teen (S of “the 3ranJ jorors arc fr‘e.5607 and par=

TicipaTingy See, Mss. Code A § 97/=17 -« alSs s,
ConS G0N A7, 3, SeC. A7 ( no Pers0n 5/54//,3 Lor
ey IndicTable offesse, be fﬂocéccfcc( a9a/nsT acimi-
hally f>>/ )n»for‘lﬂ?aﬁﬂ//’, excepT,,, CL/A@PC a 6/67@/)0/&/77
rcpreszcJ by Coonse/ by Sworn STufemen7 waivc$

indiclmenT,,, s CourT has bedroc K cyns7, 7o 7 0na/

Loawe work o bTh our nelonal and 877 const,-

TuTiins whereas The S'mglum\ Fowvcr‘ o The )0</;t7'~
™menT 4 ?DSSCSSZA 5)/ The ﬂr&ncf Jér\)/g See, I/41¢<

N, SanSsme, 97 86 153 ( Miss, 1423), See d/503

sTale N, Berrybill, 903 s0.4d aso,25¢(MSs, 1997)

and U, SV, GTTon, 535 U, S 625, &g%faoo:D,

—— TN N PN e AN ey e

foe wildully, feloniovsly and wiThoo? aoston7y of
\aw, Yl an d mumfer /anéoﬂy 7/1:M7D/?; J7. C/V).‘SS,

..7_.



code Anon. §77—3-/7(r)(4>.,43 a/ﬂem/ec/>,, FeT: 7, oner's
;nclichéf?T gy The 3rdna/‘j'uny made o MeEnTioh o¥
PeTiTioners habiToal offenden STaToS. Herein, on Zhe
date Ci2/o2/ad) of The Trjal--Teial ended on The
0aT day (1//ad-~ The Defense (teTiTioner) ciis Served
WiTh a Copy of The STak’S MoTion To amend 7HE
{nJ',chgnT TO céangg/SenTenCe feT. Tioner as « heb -
Tug | ot fender. NoTw‘.ThSTanclfnﬁ The facT ThaT-- i1
absence of q cerTified  featak -~ (Using @ Copy of 4
docomenT To 2how PeTiTioners ha(o'iTuql O%Cem{er\
9TaTuQ) on  December a, 1498 PeTiTioner was ac’d'u-
A;caTeJ Q hakiToal 0%%”&"3 and SenTenced 7o [ife
Wi ThooT foSSilof\Iﬁ/ o fdl“e e, Thig s f)la?n errorn,
which e correcTable k\/ Tha CourT or any afpeli{fc
CoucT’ See, STrone No_ U S 36/ 0,8, 212, 17 (19¢s) .

. N N e L — T

— . e e e S e s ——

aooﬂ\ and V_g}_l\_‘\g‘m__g V. STale 13/ s, 3d 117¥, /9IS ( miss,
S.cT, gol'-o.

The qoes‘Tion heve' n becomes one a7 /'S
eas;ly ar)swerec/ Ay The facls and Suf/oﬂf‘ﬁ/’lfj Case
\qw SeT -?or‘\"’\, a‘nCl 6(3603;\6"6 7 766 /‘€Cor*c/~— (uée—
ther The el CoorT errei ' gm/)ﬂng The STaTe’$
MoTidn  TO amma( The ;ﬂCJ;CThMﬂT 70 Senlence
Pt Tioner a% a reciffui'sT... The Tria! (ourT’s dec;-
aion To allow The /ndicTmesr 7o 4e am ended 18
a quesT."on o5 law To he re’So(\ici fay Th(3

~10 -



CourT§ See, TJones V,_»lale
n008). See also, JacKson V. SlTe, 2% So.ad 94, o4

—t e
- - o—
-

k CM;QSf CT. ﬂlo}o, QDOQ) aﬂa/ fo__‘-u_@_l_l ________

45, 852 (MisS. ¢7 g0 ger3), |
Rule 7,09, of The Oniform Roles of CireoiT

and CounTy CourT f’mc‘l’,"ca) )or‘ou\.*c\és N PerT.‘nenT
—Pa(\T ThatT, o diTments may }/f)c/efc/ Je'ame/)c/éc‘/ 70
charge ong aqs q ”mkiTua( O'?‘cencléf‘, /7’0@/@\/@/\)' TA/"G
tole does neT Speak o The Timing of The amend-
menTece hoT, TS role KIW\?\:C}T(\/ recogn;2€s a rghT
To £ar neT (€ L\/ Pr‘o\n{lo;T}ng a/venc//ne/yfg 70 ,'n«%‘cf—
menTs where The C\ecem)af)'f s neT a1c¥orcfeé G Yair
of,ﬁonTunITY To fresenf a defense, 0r, 18 un#q."r/y
Su?{)r‘lgec‘a The courT h&g heic& “ThaT aJe?uaTg NoliCe
s achieved hrowgh Sormal f\eaiingss which include
The specific amendmenT To be offered, and which Gre
Sled su$ficiently in advance & Tmal 70 essure
Thal, a defendanT will have a fair o pponton;Ty To
freﬁen‘( a defense s See, §9£ﬂ_€l>’.,\& SThle, s6 5_0'34
540, S¥S (miss. 20il). See also, Mclain v, STdle, &/
50,34 1085, j061 (Mi8S. 2012) and Loyd V. S7aTe,
113 S0, 34 1252, 1256 C M SS. a0/3)¢

’T\noogh Some I”M/ Coﬂ7@ﬁc/ TheT an /e -
gaTion of a criminal deSendanT's &TaTus as o hebl-
Toal offender valder SecTuns 99-/7-51 7hroughooT
99-19-81, does neT ConsTTvle g cgmge, or parT o

-t~



o charge. TT 38, nevertheless, an vnprover?
accusaTion n The SefSame way as every oTher
an)ecT of an /"nc//CT/ne/vT’S Céa/‘f}/‘i’)g /Q‘/?jﬁ/‘éf@a
TIndeed in Ths 1n8TanT cas € | The prosecvior 13
elevenTh-hour moTioN | aS/(fng The Tr/al CourT T0
amend The [ndicTmenT 1o Senlence [feli T vner as a
})alo'i'\'ua( o{'—qce,nc/ef‘) d:’)J The e/ Coeur7’s or‘Je/\
3ranTing ThaT meTron au‘fhow,‘z,'ng The ameadmenT
of The ndicTmenT in This case Cbar“g.‘ng Fe7, 7, oner
a1 Th Murcfe/‘ %5 a /704/7ua/ 6¥-¢en0/€/‘——a‘5 fef/‘flwo%/‘{
has Two () prior -C@‘ony ConuicT oS -- c(ear/y, The
en {/HMCGMU)T of a Charge éecomes /04/’7 é’oc/faf%e{
ot The Pr{nC‘ip\e cfnar363 See, 0,5, V. a/am?) 507

0,8 725, 731 (1993, See efsa, U.S_V. Walfe, 245
rad 257, a1 (3d ¢in 200) and  0,S._Vi_ Hoover, 467
F.ad 496, 509 CSTV\ Cin Moa\.

FUFTMCP, TG neT .'nCo/)ce;Vaé/e nonr dr5-
fUTaUC That The O\Jev"arc‘mng Proﬁlem i 7h5 CaSe
‘5 one of - fondamenTal Onfairness. Had PeT)T)oner
ond his Ae‘&’_ﬂ&? Counsel Known in ﬂugUS‘T; &J/)én he
Was Qer‘\ieA W?T") The in A{cheﬂT-- raTher 7hHan foor
() Mon7/75 JaTer -- (Jay of Tr*.“ah, TheT he was % 4e
f)rosecu"recf oS q ha(ngUa( o#enc{er‘) 3T S reagen-
ahle o assume ThaT They would have a///‘zmcéec{
The Chamge With « greaT|y hefghTenecf Jfevel of
concern: See, U.S. V. Combs, seq Fad 995, 935 (eth

~\Q-
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(3d ain 2008) and (.S, V. BepTorl, 523 £3d 4a#, #33

— o — -~ — — ——

(uth i aooej,
AfTer Cirefol review of The /"ecam/, VT car

cm\\/ be ConC(uclec( ThaT feTiTyoner was dented due
process o8 law onder The Fi$Th aud FourTeen 74
Amenc/mm"fs To The UniTed sTales ConsT;TuTjon, and
prTicle 3, SecTion 14, of The Mississ)pp, ConsTiTu-
Tion -- \n \ighT ot The Unfdie Surprige UisiTed upor
him by The exTreme unTimeliness of The 5777 rolion
To amend The indicdTmesT, and The Tral CourT granTed

MorTens uia Fad ao), as (8% ¢in 9408) . See q/s0, 0,9,
v. Rurns, 576 Fad 252, 858 (Sth cin 200¢) and 0. S V-

- — — — o— —

fage, 520 F.3d sws, 547 ((th cir, 2008),
C.

PHILLIPS' CONVICTION Awnd SeNTENCE DERIVED
FROM CONFOSING AND MISLEADING JurY
INSTRUCTIONS, IN VIOLATION of HIs DUE
PROCESS RIGHTS.

PeTTioner conTends Thar The Jor)/ NP
STruclioNs P“N?Ae& by The Trial CoorT (was Jague,
anJ o1 besT 000’905?”‘;} and /”91‘5/54//\/)\9, Zn :{"’”/

.-‘3_



asTrueTion S-1, Qwen Ay The Trial CourT or December
a. 1998, oT fo. 9, 3T STales as follows: ¥ The defes-
danT, £ddie ool /%,'//}/15) 4 -Fe(on}oos|y, o Holly, and
w?ﬂoouT auT{/)oMTy of Iaw) and of A8 q/e/;'J(r47e de -
aign X\ Hn'ﬁ/wny CorTis ThornTon, Tr. The Prosecohr
Mmade The exacl Same sTalemenT N N0 A, of d’ury
;nsTr"UcTQDV) S-4 ., However, “h NO, a, 1n d'ur ,nSTrvct,’on
G-y, iT STaTes: “ The c\encenclarﬂ', Fddie Eaor/ Ph/ L ps
A m‘.\fFu\\y Kl ﬁﬁhny Corlys ThornTon, Ir. w;74ao'r
de\beraTe design and in The hea? of passion, by me
vse of a Aeqé\y Weapon.

Pet Tioner argues Thal prior 7o an]’nacj_\jgm
V., STaley oa So.ad 718 CMisS, 1992) and The CourT's
\olding in MallexT_V._STeley ot o, 2d /092 (Miss. 1992),
T has a\mo\ys been Le)/ono, JISfoTC ThaT malice afore-
Thoogh, also Know ad C\e“ &)eraTe Aes}gn) 1S O)/MT Sefq_
rale murden Lo m /nms/aaj/)fe/x The ¢ourT®) have said
So, over and ouer aga‘uf); 'n The -Pof(ow?ng and in Many
oTher ways.., The chief disTineTion befwees morden
an.:( ManS/aujéﬁz/‘ & The fr‘CSQ/?ce o Ae(lkera 700
and mafice in mur‘c/.e/‘3 and |76 abSence ,n Mar -

T AR M e e o o

1965). See also, CarTer v, STale, 25 S0,ad #7270 (M/SS-

P e T

1405 Boldsby v, _STale, 92 So.ad 72 (Mss, 1965)5
Rogers_ V. STale, 76 Socad 702 (MisS, 1955)s and HapmocK

P e T
-— o o i - -

v, STale, ana 0,94 323, 328 ( Miss, 1980).
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The pr‘Duem 'S ThaT N8 Q| ' N d’ur)/ )N -
StrocTion 81, defines murder a5 The Kiiling oF
a  houman be.‘ng i Th mal;ce aﬁoreT/mugﬁ, Wi Th The
Pf‘emec((TaTeJ and a/eﬁgemfe 0’@5/:7/7 70 effeer 7hE
eath of The Per‘soﬂ Killed . .. cmc/, The hSTroc 7, 0n
Then conTradicTs \Tself o Jury nsTrocT,on S-4, by
Saying murder \nclodes 4 Killing done 'n Comm $S/071
of an acT witheoT any  pre med:Taed design 70 F-
£e¢T The death of The person K.‘Hecfaa,,J NeT an acT
em:nenT\y Aangerous T oThers ond euini/ng o </epm(/ec/
hearT, regari(esﬁ o5 human //7['6341750036 m7T /o Self
defense . The £irsT pacT 0§ The 1n8TrocTion S-|
STaleS ThaT rnuricr rcquircs a c(e//ée/’afe ojéSiﬁﬁ
To K1l anoThcr‘) and Then JosTrocTion S-4 Takes away
Yo requiremenT.. T 1S 5&(—?'Con7rac1ic70r/3an¢( There -
fore confusing and m?s/eaa//nj> and Shooid 107 bave
heen 8\.\)60 N T\"I;S Cade —-n 'TL)OT‘* T 3}\]@% 7t 0
(D deSinm\Tons as To whaT The law ;3 4or The
jury To apply 7o dhe FacTs 75 delermine he7hen
~he crme 9 fv)ura(e/\ or Mmans /dujéfe/v,,
T & rcversiéfa erro” To gjue InSTroc-
Tions Likely To mislead or confose 7he jury as
T the Pr‘;nC;.j)‘{S o laqw aw)lf(:a 6/6 7o 7hHe facrs
‘n evidence: Se€ MoaK Vo BlacK, 92 S0.3d g5 (M)€S,

o = e em ey — —

———

( Miss: 1983) .., The decision of The CourT con-
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A
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clcmm‘ng The giving o+ ConTraJ?cTory and Con -
HlicTing nsTrocTions are Too Pumersvs To require
ciTaTions See, Hewndon Vo ﬂéﬂ.dféféé/?; 4/ MISS, S&F
(miss, 1368), See also, golomon V. CiTy Com press_co
69 Miss. 319 (MsS. 1830) and JacKsen V. Llegge 77,
186 Mies, 123 (miss, 1939),

The CourT has STrU\%‘eA TO Ae?‘.ne de -
Pra\ifcl hearT l’nurclef wiTl’)ouT /474/,"(@,45 0/,15’7/"0‘9@56&/
Lrom Mansfaugthm 1T 18 Jnréasonable 7o exloecT q
d’ury ot qu/owf/e To draw a sl rnel o n beTweer
W)uf‘clef‘ and maﬂf/dc/j/afé"“ wécfo 7he CourT | T7Self Can-
T, TosTice Banke hiT The nal on 7he pead /n a
A\'SSenT.‘ng a{)‘mi(m in which he wroTe -- sThe qu};pi}’/’y
reacf‘mg o clefl‘dUC({ l’)cal‘7 MU"C/{I"‘ suésumes bo7h dell-
beraTe design and mosl, [§ mT all, of oor variovs man-
5(&03{’\T€l" 3TaTTes. Thal's The )OWEI‘-’M”.@ W‘ll‘]é T may
be A;-“;CUIT To e)(ﬁ(d)/) LJ;)‘/ This (,dou‘cl be 74 /035
To SecicTy, The power of The /c’gfs’/a%ré’ 70 define
Crimes lnc(UC‘CS The power 7o make disTincli'ons .
Dor AUT\/ Ts ConsTrie s7alv7es Ty 3,“\]@ eecT 7o ay
o4 Their provisions compels vs T recgnize Soch

disTincTionsy See, STele V. Russell, 785 m/ss. i3

—— o —

(Miss, 1939), See afsp, Migs. Poblic_Ser Gomm v, Cily

e - Ny oy o~ e~ — o m —

— . S —— . pn — ——

Y o e

\L\J;mﬁham , Svpra. ( Banks, ., diss enTing, O'o,‘nec[
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Ly Dan M. lee, P J.).
IT 18 hoTed ThaT JosTice Hawk/ ns

\\Kewise wrle a Separale Concurring opinion

N w}ndham\ where he sTaTed -~ 1§ The Slaying

'n Th/s Case was MJéea/ a Suéf)ar‘agra}oh (A)

Vnuchr) Then Th'ere‘ 1S no Lay any CoorT ¢Caen ever
divecT a verdi T To a j'u/*)/ ThaT The c(ewcef)c/wff R
qT mosT, guilTy ot Maﬂs/d'uj/)@/‘, Every nSTance
ot a Sia)/;na i The hedT of Passion | reforce
Comm TT,ng an acT a/ﬂnj‘ePOUS 70 ans7her . W eTher

She deSendanT 38 anuicTed of morder or manslecsh-
Ter il ClefénA vpon T/)e whim or &rcomsiance of
The \)jur}/ hear:ng The casey hoT u}OD/’) Un@/eps%/qa’aé/e
neTrocTions delineaTing whaT onsTeToles eads cr'me.
The Legis‘aTure, 43T chose T c/o 60, Could /)Quc very
well MaJe The ¢rime of Slay‘,ng in The 4447‘ of pas-
gioh a rfwrc/erg See, V.S, V. Brwwner, 287 Fad 549

(50 cir, 1989),
I8 we rea(J T‘”c STaTuTe a$s The feg,‘s{unre

Man'\-(»‘esﬂy MeanT T To e /‘ea/) we wou/c/ encoovmnienr
No 4.‘¥-§?cu\Ty, Thia 8TqTuTe Say$ qu?Te S/‘m/o/y 7haT a
fer‘SOn who ) engages 1)) So_nye acT e>(7F'\eﬁ?e/y Janye-’
roVS 70 o‘\"')er‘ﬁg and (2) who C\OG’S So wITH an ev}l
sTale of M‘ma‘ (e.g., ?\ac‘ma a bomd [0 a 501‘/</fhg),
Thie meels the requiremenT. I we leave ;T aT 7haT,
wé wwhi hqve no f)roblem,“ Wwe hacl none in 7he

,]7-



£iraT 150 years we bad The STalole. IT |5 whern
a CourT aeeks 7o e%f)aﬂc/ The STaTole 7o Mearn Some-
Thing else ThaT we ron [nTb Trauble - w}‘mlham,. Jprd -
(HawKins, 3, CoﬂCurm‘ng);

The P@nalT)/ SLor BOT‘O SoBngec{ Secl,ons
g \ife ... Mias, Code Ann. 2 77-3-21, Howeuem on
Toly 1, 2013, The legislaTure solued This problnm
and arﬂem/ec/ Miss. éoc/e 2 ﬁ7~3—]‘i{/‘))(@ To re-
RlecT Soch® £99-3.19(M(B)-- () The K;f(;n3 o8 q
lf-)bhmn Aé)ng (i ThooT The du%om‘fy of Jow é)/ any
means OF \n any panncs 554// be morder |pn 7he
‘Go“ow}ncﬂ cases. (A\ Ld(ﬁfn c[(mc” &/}74 0/(’/;0/6/‘476’
design T effel The decTh o4 The persor Killed or
of anz homon beng s shan be Fyes7 a/(j,«(( murden
(8) when done in The commission of an acT emi-
W"T{y Aémﬁenoos To oThers and evihling 4 c/epmwc/
hearT, regard(ess o~$ homan //'7%943/740096 w}/’/oufan/
pre m&lf(aj’ec{ Aes}gn To effeT The dea?® oF any par-
Ticvlar ‘mgl\.u?c{ua() shall 4e Setrnd /ejwee morder,

T"C Leg}slaTur‘e wenl 4 37é/9 7%(\7/@/\ a,’)@/
crealed @ Senfencing pplion Hor SvbsecTion (8) of
£97-3-19, as Sollows: Eoery person who Bhat Se
ConUQCT&( ot SEConc! o/ejr‘éf /”70/‘0/@/‘ sha/) Aé /-
priconed gor [ife in The cosTody of The DepurT-
meaT of CorrecTions, £ The rpun;g meosT /S s0 5 xed
by The A'ur)/ NS U@"A}C ofTer a Sen7encing

-18-



}oroc,eecl‘,ng Conc/uCTec{ Unc/er g 49-19-Jol. I¥ The
é'um/ Laile To agree on fXing The Penal7 a7/,~.7067
The CounrT él’)alf £ The g/)a/fy aT no? /esS
"Tl’id‘/) ngrﬂ)/_,ﬁu@ (15) )/ed/*,Q) ﬂnc/ pel  pIre 7/57/7
S’rop‘[y (40) years . PeTsTiuner a5Ser’d TpaT  THIS
SobSTanTive Criminal [dw and ¢riminal ff“"f‘”c/‘““'f
change has crealed o hasher penally For b/
azna/ %a"C%V‘@ %L\ou\}\ L,g qu(;cf rgTr‘Mdel/c? 74r00g6

a New Trval.

CONCLUSTON

The PeTiTion for Wl of Cerl, orars Shoti/d
be granTed, |

Rfsf&ﬁu//y QUKM)ZZZ({
g /57 v) (/
ZZ/{%% / Uy

SHITTPS

£EDPTE 2,

QWORN To AND SUBSHIAEN BEFIRE ME,
e The Lo day of UMMMMJI , 2019,

_ Coilly )

e G PS8
Y\ 7 ” A 8%
| NDTAK‘( UﬂLIC '.'.0):'. D # 125852 (o) .":go’:
MY Commz asToy EXPIRES! { GEANETTEKING :
% . Commission ExpirujM @

0,. ‘(;... Oct. 23, 1022..:{.\ &
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