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Racgew
Supreme Court of the United States g3 Ra~l'\
Office of the Clerk

Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court

March 18, 2019 (202) 479-3011

Mr. Michael A. Young
Prisoner ID #232802
MacDougal CI

4486 East Street South
Suffield, CT 06080

Re: Michael A. Young
v. Carol Chapdelaine, Warden
No. 18-7321
Dear Mr. Young:

The Court today entered the following order in the above-entitled case:

The petition for a writ of certiorari is denied.

Sincerely,

Gotl £ o

Scott S. Harris, Clerk
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UNTTED STATES"SUPREME'COURT
| CASE NO.
18-7321
MARCH 3% 2019

MICHAEL A.YOUNG
V.
CAROL CHAPDELATNE |
| MOTION FOR"EMERGENCY"RULE 36"DECLARATION TO ENLARGEMENT ON
— RECOGNIZANCE PENDING"FINALITY"

"NOW" . .Comes petitioner already w1th"GOOD"forgomg")CAUSE"expllmtly"SHovm" "MOVES"this
"HONORABLE"Court"SUPREME CHIEF"Justice"TRUTH BADER GINSBURG"under"RULE 36 3(a), ib)for
"EMERGENCY"declaration to Lmadlate"EI\ILARGEMEI\J’I'"on"PERSONAL RECOGNIZANCE"pend;Lng"MY"
"FINALITY"in above"ENTITLED"matter...I: further support thereof as follows... -

. ERROR OF"FACTUAL"LAW"

I. "CORRUPT'STATE COURT"REVIEW"
1. "YES"..As I"DENY"the"RIGHT"to remain”SILENT"the"PROPER"standard of"LEGAL"review here
exceeds way''BEYOND"the const.ltutlonal"LMTATIONs" f"OBS'IRUCTIONIST"OllVer"MISCONDUCTED"
Planko"MISAPPLICATION". "SEE"trlal court 11-13-14 transcript 3:16-cv-1 720 (AWT) [Doc. 20 ] "FOUND"
at™1 “172.."YES". . In egregious"NO| "compllance"'IHIS CASE"is much"MORE"consistant with state court
"' SUPREME AUTHORITY conflmatlon set forth by State v.LaFleur 307 Conn.115...In that it"FATTL.S"
to conform to"REQUIRHmvT "of "FEDERAL"constitutional"LAW!in light Of"CHIEF"Justice"CHASE T.
ROGERS" supervisory allgmnent"HOLDmG”W1th" S"courts"CH]I:F"Justlce"ROBERT A.KATZMANN"panel
"LAW OF CASE"in U.S.v.Dhinsa 243 F.3d 635...Consistant with"OTHER"circuit decisions"FOUND"in
U.S.v.Vasques-Chan 978 F.2d 546:U.S.v. Spinney 65 F.3d 231:and U.S. v.Dinkane 17 F.34 1192. ..
"YESY, -Making"PROPER"subject of the"VACATURE approch ﬂmat"MUST"provide iimmediate .relief
"R'[GHTS NOW" th“NO"further"ACI‘UAL INJURY"' i

N ... ERROR. _OF','FAcr'_'REz\IDERmc;.JUDGmr!'vo I e e e
II. "CORRUPT"STATE COURT JURY SELECTION

2. As"YOU"know I have been"DEI\IIE:D"access to" meam.ngful Jury selection transcripts,audio
recordings, and"My RIGHTS"to"ANY"disclosure as' NE:CESSARY"for"PROPER"preparatlon and
presentation of'"MY"motion challenging this"ILLEGAL"selection procedure"ALL" in"VIOLATION"of
28 msc,§1 867(f).."s0Y. .Just recently mid-January 2017 over 3 years latter I"FINALLY"obtained
"ONLY"LMT!ED"transcrlbed access to[T:8-14-13/8+15-13]"SEE"3: 16~cv-1720 (AWT) [Doc. Doc. 20]"AGAIN":
at*1}2. . .A1s0 worth" *..Simultaneous with"My"2-23-17 state court"ILLEGAL"jury selection
challenge an"OBS'IRUCI’IONIST"Ollver"DISCARDED"flllng 3:16-cv-1720(AWT) [Doc. Doc. 21]at¥*1"SEE"
[EXHIBIT 7].. .Here"AIL"(AWI’)pledlng"DE[\TIALS mth"PREMATURE case"DISMISSALS”were“AIL entered
upon the docket in a 2-23-17 after hours"PAR‘I'Y‘.';.3 :16-cv-1720(AWT) [Doc.14],,.3:1 6?GV.—'.'~1'744(AWT)

and 3: 16—-CV-1798(AWT)[DOC Doc.13]11t



3. Anyway,where upon"MY"intelligently"LAZER FOCUSED"review I've"NOTTCED"in addition to"aLl
éther countless mistated alterations documented throughout the"ENTIRE"transcribed process,
"DECEITFULLY" here are"Two"days"MANIPULA'I'ED"into"OI\IE"day with the existance of intenticnal
"TAMPERING'.'??S-15—13]. ..Clearly convincingly resulting in"SEVERE"prejudicial"DEFECl‘S"during
the appeal and throughout"AIL"post-conVictiom_:procedures. -“ANU.YUP. .Along with"OLIVERS"
"UN"FATR"ness of available settlement pmcedm*e.- have and"STHTTL."are in"FACT"in"THIS"unethical -
"VIOLATION"of the due process clause of the 14th amendment see Layne v.Gunter 559 F.2d 850:
Morales v.Roque v.P.R.558 F.2d 606:Burrel v,Swartz 558 F.supp.91:U.S.v.Pratt 645 F.24d 89:
Rhevark v.shaw 628 F.2d 297:and Parker v.Texas 464 .23 572 11 g

4. "NOW!.'YOU"see upon"'MORE"of "MY" COMPETENTT; "consistant"LAZER FOCUSED"intelligence that
"THIS"Rockville G.A.19 jury selection proceés"VIOIA'I'E.'D"MY"st&tutory and constitutional
"RIGHTS"."aAN". .That"DECEI'IFUILY"exe_cuted"CORR "plan here specifical ly"MANTPULATED " the
"PROPER"requirements of Jury Selection and Service 28 U.5.C.§1861-1869"ACT". "YES" . .Als0
resulting in disproportionate"ﬁ@ROPER"underrepresentation of"PROPER"county sections in
"'"VIOLATTION"of "My RIGHTS"under"EQUAL"'Protection Clause of the 5th amendment see U.S.\}.Jackson
46 F.3d 322.."SHOWN"here in such egregious"NON"compliarice with federal"MANDATE" of " RANDOM™
"SELECTIONS"in this"MISCONDUCI'ED"V@ire drawn in"M[SUSE"and"ABUSE"df "PROPER"delegated clerk
"DUTIES"as set forth by 28 U.5.C.§1866(f). . .see U.S.v.Rennedy 548 F.23 604:Berry v.Cooper at
577 F.2d 322.. .Through of cou.rse"DEIaIBERAm"systematic"ED(CI,USION"in this"PROVEN"Rockville
G.A.19"ILI.EGAL"jury selection process. ."yup', 'so. -Also see Duren v.Missouri 439 U.S.357:
U.S.v.Rioux 97 F.3d 648:0.5.v.Conets 730 F.2d 475:and Davis v.Warden 867 F.2d 1003.."vEr". 1n
contrast with U.S.v."YOUNG"618 F.2q 281..750". . Consistantly"RIPE" for"ALL" sustained"REL TEF"as

implicated in"yOUNG"at 1288 8, 2" RIGHTS "NOW"wi th"NO" fur ther"ACTUAL “INJURY" 1 1 |

5. "BUTY..Even"MORE"so. --Excluded panel members from sevice for invidious reasons with use

Oof"TACTICALunethical™ "Judicial (Mullarkey J) "MANUVERs"[T:8—15-1 3pg23]. . "YET"another

e VIOLATION"OF 28 U.S.C,§1862,with a'FACT'verified unconstitutional. demonstration also. in .

 VIOIATION'of 28 U.S.C.§1863. . .Obviously, " "systaxatic"Excr.USIONs"clearly"mBLEs"meeting
the"BURDEN"of already"SHOWN"substantial "FATLURE" to" cOMPL "with"REQUIREMENTS"of the"ACT"of
course"MY'"requirement set forth by 28 U.S.C.§1867(a).."aN"..T :also contend while"IMPROPERLY"
being"DEl\TIED"further"ENITILED"transcribing with"REFUSED"audio recordings and"RIGHT"to access
discovery"ONLY"hampers"ANY"further"ABJI.ITY}'another"mPROPELR"mlrta'ilment of"MY RIGHTS!."va",.
"NOWY. . Demonstrated by"MY"jury selection"EXCER "obtained 6-6-17"INCOMPLETE"of course"ONLY"
Just recently 3—3-17"D4PROPE’RLY"transcribed with"Ml;RE"telling(Mull-arkey)"CIRCUS QOURT ACTION"
[T:8-9-13pg1-297].." .'..Revealing"MORE"pre—arraing "CORRUPT"'verified"STAGE SETTING"for"YES!.,
another"TRUE' 'intentional"SER‘[OUS"structural"ERROR"in"DECEiT’.’ [T:8-9-13pg29-36],,"yUp?, Obviously
meeting the extraord.l'_na.ry"CRI'IERIA"in"'H-IIS HABEAS APPEAL"that is"NEEDED" for being"GRANTED"My""
immediate relief"RIGHTS NOW'wi th"NO" fur ther " SUFFERTNG"0f "ACTUAL INJURY" | 1

2




A ITI. "CORRUPT"STATE COURT'"SECRET WATER SIGNAL"/"SECRET CODES"

6. mRE"DdPORTANII,Y" .Consistant w1th new''LAW OF CASE' uncovered in State v. "RANDOLPH"at

. 2011 Conn. Super"LEXTS"125 2£mWL 522092 here"CRDGNAL"I@VAK"(KKs)"CORRUPT"judJ.CJ.al"SECREI"' ‘
"WATER"undi sputable"SIGNAL"1s"SET UP"in"THIS CASE"at[T:8-26-13pg162]"SEE"3:16-cv-1720 (AWT) -
[Doc.12])"FOUND"at#1. . "YA". . Through the states"m\IOWN"by"AIL"[Llne 9-10] use of"UNCORRECTED"
solicited"PERJURY"followed by"'PRE-STAGED"Professor' MALPRACTICE with"NO- FURTHER"@irect nor
"ANY'redirect examinatior.[T:8-26-13pg 63-180]...Als0 Professor confirmed"HAND"signals at
[Line 25-27]. .'.'AN'.'..mat"GORROBORATION"ls depicted by"SMART"aleck"SECRET CODE"in"MISSING'

_ Witness"FORUM"! 11 [T:8-28-13pg141 ]"SEE"3-‘16—cv—1 720(AWT) [Doc. 121" FOUND" t"‘2‘*3' 1!

7. Then"WE HAVE"the"NON"dlsclosed"HAND/HEAD"nod prosecutorial"SECRET CODE" (KWAK) jud_lc1ally
"MISCONDUCTED" through"SECRET WATER SIGNAL"for"SECOND"(2) "TIME"at] 8-28-13pg141 J"SEE"SAME"
3:16-cv-1 720(AWI')[%C 12]"FOUI\D"at#2*"3 .With of course the Professors overruled"HEAD''nod
"'SECRET OODE"objectlon [pg.92], together with"HIS"[pg. 1]"RESPONSE"to(KWAK)"SECRE'I'"1nuendo in
"LIE"of "DECEIT"are’ CORRUPI‘"lntentlonal"ACI' "manipulating the"ACCURATE"record,an"STAGE SETTING"
for"END OF DAY"set up"CARPENTER SCAM"!{![T:8-28- ~13pg198-201]1) :
- 8. "so'. .After"MORE mcorrected"KNOMI"Detectlve Carpenter"PERJURY"regarding:Why she don't
want to be here today"[T:8-29- 13pg9 10]"SEE"3:16~cv-1720(AWT) [Doc. 12]"FOUM)"at4*4 ¥Bmeanother
""MISCONDUCTED" (KWAKf'invoked" SECRET CODE' jesture"En\TDED"Professor"MALPRACI’ICE"cross examination,
"'CORROBORATED" "HIS"apology to everyone"FOUND"here on [pg.39].:Then undergoing anxiety"PANIC"
of"CARPEMER orgamzed"mm"solluted"PERJ[RY"her"SECRET SIGNAL"of"RETREAT"is immediately
"MET"'with"THIRD" (3) (KWAK) "MISCONDUCTED"judicial "SECRET WATER ST vending prosecutorial
Questioning again mvolung"NO"Professor Pattis"REDIRECT.[T:8-29-13pg42]. . "NOW". .This direct
prosecutorlal"KNOWN"Trooper"BARROWS"sol:LCJ.ted"PERJURY"orgaInzed"TD'.IELY"endJng is"BEYOND"
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WJ.th"MOORE"a"BLAIANT"maple_cable"SUA SPOME"JudJ.c.Lal"CORRUPI'"doctrJ.ne J.n"SF'ERRAZZA“ |
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thwart"JUSTICE"for"ATL", see Barlow v.Cdm.of . Corr.166 Comn. App. 408(quot1ng)150 Comn. App. 781
at[EXHIBIT 2,31. .'.’SPECEL NOTEY ThlS"PM'IERN"lS"SAME"VEIlfled 'REITELRATION"WJ.th"MY" '
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' SAMUAL, SFERRAZZA}an con51stant"DISHONORABLE current"BEDROCK"GA 19"ACTTON ACTIONS"of"JOoAN M.NE,WSON"
| -2s"FOUND" in"BOTH- ) "c1V:Ll"RICO"18 U.S.C.§1961-67"CAUSE OF ACTIONS!."YES". .Panding in this
- U S"SIIPRt.ME",Oom“t at 18—8223...W!'1ere"MY SECOND"Z 22 19"REFIIE"1 8-”""”"ILLEGAL"[D.O.C.-]

3 .



‘consistant {FELONY"

way"BEYOND MY FATR"bf
"DUTIES"is"YET"anotha

Wherefore w1r.h"RE‘>PONDENI'"stated position m"EXERSIZE"
"My COMPE’IEN"I,Y"artlculated compllant"S‘iOWING"

"AUTLIO’ZII'Y "of" SUPREME"

28 U.S.C.§ 2106 to"TAKE"apedltlous"CORRuCTIV‘? ACTION"

then"ORDER- MY"J.mmed.lat
"ENTI""LED forgo:.ng"REA

1siness practlces in"bpy COuIPEIENI‘"conpllant"GOOD FATTH"

11"COILUSIO\I'JS meuorgamze"sm"mlssmg J.n"COMBAT" “BUT!. -Once"AGATN"

obli gatlonal

r "TIMELY" 18- ’r‘”9"REFIL‘?"accompanylng”THIS"appllcatlon 111

——

f"FH'TH"amendment"SItu CE" Uhder

petitioner exp11c1tly request constltutlonal
Court"CHIEIF"Justma"TRUTH BADER GINSBU'QG“under"GREAT HONCRAS

and"GRANT“tnls"EMERGENCY ' 'declaratlon )
8" ENLARGEMENT" on" PERSONAL, R._.COGNIZANCE"pend_‘Lng"MY FINALITY"
/I"of JLrlSdJ.Cth "SUBJECT MATTFR"] | v, '

i

in above

,

 EXPLICTTLY SUBMITTED

BY ﬁ’w Fﬁd’ua.\ Inﬂa(éﬂ(& .”‘

MI&IAEL A.YOUNG

IAL.SE ’i

The"SOLE FORCES"of"SPEC

D

lntﬁlllgence elJ_mJ_nat:Lng"AIL"forums of. ‘nallc:Lous"LAW"' ¥

ECLZKRATION UNDER. 18 U.s.c. §1621/28 U. S C.51746

I,Michéel A.Young de
that the information.in
mtelllgmce an"CAN" ONL!

‘ "RULE 29. 2"procedure for
. that"HE:"ls the petitioné
po's‘tage‘ prepaid on March

Executed at Mach

FURTHER DECT:

clare m"TRUTH"affldamt procass certified under penalty of"PERJURY"

this appllcat_lon J.s"TRUE"and"ACCUQATE"to the"BESI'"

of "My "}mowlcdgable
Y "be"RE'BUTED"by"SAME"

"RESPONSE"thereto Filed unde.r"SUPREME"Court
~ the b._.neflt of"TIMELY"flllng. ..The under51gned furthe.r declares

T in tIns"AcI‘ION"and"HIS"forgo:.ng appllcatlon was ma_lled firs t—class

13,2019 placed in the ins titutions" SAGAT N, .On
Mexdn 203018, March 2§ SO0l apr ‘! && am nlas, Jof4) it
ougal CI. Su.ffleld CT.on March 3,2019..Y% 0 ao\‘\ ‘ﬁNm

- Marchas auw..‘mgr.lgaaaﬁ... m«% detdnt m

N\DCQﬂCQ Mgt
. MICHAEL MY YOUNG

ARATION UNDER 18 U. S.C. §1621/28 U.S.C.§1746

S
S‘Z;%NLJ AP
ATNGn W\ 'l'L\'\

I,Michael A.Ysiing furi
as'_"(:OL‘LfPE'IE\T'I’"c_ompliant ar
U.SYSUPREME" Court"RULE 36

her"DECLARE"t}us"SUPRH:IE"Court"RULE 21"motion is further cﬂlfled
plication mnder"RULE 22“for"ENTITLEME'.1\TT as s'at forth by"O_iR":
.3(a) (b) appllcable"RELIEF" 11

By ﬁ %'kﬂﬁw\ I«nm.en(e I “

‘HCHAEL A“YOUNG







“OFFICE OF
- : , THE CHIEF STATE’S ATTORNEY
i I '~ 300 CORPORATE PLACE -

ROCKY HILL, CONNECTICUT 06067
i g PHONE (860) 258-5800 FAX (860) 268-5858

PRy
N\

Memoranivum

TO:. Michael|Gailor :
: Executiye Assistant State’s Attorney

FROM: Michael Sullivan‘.
Chief Inspector

]
DATE: - 020022017

SUBJECT: ,'AlAlvegatmns M’lde'by Com t Reportel Lori Guegel

At your direction I ix uated an 111vestlgauon into the alle gauons made by Court Repo11e1
Lori Guegel. : - :

On 01/06/2017(130 J, hours) I met Wﬂh Guegel at the Tolland County Courthouse Ihad
previously spoken to Guegel by telephone and explained my inquiry to her. She indicated she
. had spoken to her superyisor and. would meet with me. Guegel presented as very reluctant to
speak with me. It was clear that she felt her job was in Jjeopardy. We spoke for at least ten
minutes before she agreed to speak wuh me about the allegatlons she mmated

Guegel stated she wals the cour 1ep011:e1 on 1he matter of Dafnel Diaz v. Wa1 den .
(12/07/2016.) She belieyed the tual last fOlll days Guegel 1epo"ted the first three days wele
uneventful. . :

v Guegel stated that onjthe fourth day SASA Maly Rose Palmese was testifying. Guegel

+ . explained that ber positidn in the ¢ coun oom faces the gallery. The witness and the judge are
behind her. Guegel stated she can’ see the gallery but cannot see the witness or the judge. ‘
Guegel stated there was pne male i 1n the gallery, believed to be sitting in the second row; -
behind Daniel Diaz. Gu gel stated she later learned from Defense AtLomey Stephanié Evans
that this male was Jerry «I Chr ostowski. :

Guegel stated that Palmese was ltestlfylng for approxunately “ne hOUl Guegel stated that
. approximately six (6) tinjes she observed hand signals bging made by Clnostowsla to -
Palmese. Guegel stated tlhat on each of these occasmns the defense atlomey would ask
Palmese a queStion. Palmese would start to answer and receive a hand signal from
Chrostowski. Each time fhe Judge would interrupt or let her ﬁm“'l and then state the answer

s
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that Palmese meant to aﬁswel Guegel stated that on each of thesc occasmns Chrostowski and
" SASA Jo Anne Sulik wmhld cove1 1he11 faces and laugh '

" Guegel was asked to :
|
I

hand near the neck and ¢

Guegel stated that th
Guegel stated the defensg
prior trial. Guegel state
Chrostowski had been s

Guegel stated that it

n

c:xplam ‘the hand signals. Guegel described one as a motion of the
1 other as a motion of the.hand by the side of the head.

J nékt witiiess to testify was a “cop” (Attorney Frank Canace,)
e attomey starting to-ask questions about hand signals being used ina -
d, “that’s when it fully hit me.” Guegel stated she then realized that

1gnalmg Palmese.

appeared £o her that the Judge, Palmese, and Chrostowski were

working in a coo1d1nm‘e-

fashion. ‘ She believes that the Judge was 111teuupt1ng Palmese and

then answaung the ques

Guegel stated that du
advised-the defense atto

-Guegel stated if she

l

Hons for he1

ing a breal she ran into the defense attorney on the elevator. Guegel
1ney what she had observed.

boked at {he transcript she would be able to point out the parts of the

testimony where the signaling took place Guegel stated she was not allowed to type the

transcript and directed &
“time 1o review the trans

Imet with Sharon R

Tempdi'aly Assistan
stated she was the Clerl
Warden.

Clva:rk_ stated that she

|

ne to her supelwsm Sharon Rosato. Guegel agwed {0 meet at a later
g’:l ipt When it was obtalned by me. :

osato nnmedlately after Guegel and ordeéred the tl'éillsc1'ipt.

Clerk (TAC) Mary Clark was interviewed on 01/06/2017. Clark
in the cotrtroom on 12/07/2016 in the case of Daniel Diaz v.

sits to the nght of the Judge and in ﬁont of the Petitioner. The

witness sits to the left 0
Clark stated she did sed
Clark stated slic did nof

fthe J udge Clark stated she cannot see the witness from her position.
one male in the gallery (Chrostowski) sitting behind the Petitioner.
see Chlostowslu making hand signals to the wﬂness Clark stated she _

~did not see the Judge m&t off 1he witness or suggest answers to the witness.

" Clark stated she was
~ from others in the court

aware of f the genmal allegahons in this case as a 1esult of hearing
house.
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- Daniel Diaz v. Warden ¢

On 01/06/2017 1 inter,
Eaniel'Diaizl v. Warden on 12/07/2016. Barile stated he did see one
male in-the gallery behinld the Petitioner. Barile did not see aﬁy- hand signals being made by |
this male, Barile stated the Judge did nothing otit of the ordinary during the trial.

assigned to the case of D

 Barile stated that Paln
her testimony. It was cle

to being the one asking t

" Michael Pio (Lead M

Coomey stated he had n¢
nothing out of the ordin
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] . .
Wicwed Tudicial Marshal Rick Barile. Barile was one the marshal’s

ese was an authoritative figure and didn’t need any directions during
ay to Barile that Palmese didn’t like being questioned and was used

X

he questions.

arshal) idﬁ.uﬁﬁed Pat Coomey as the second marshal assigned to the
i)urtroom on 12/07/2016. 1 interviewed Codmey on 01/06/2017.
recollection of being in the courtroom. Coomey stated that if

~ differentiate 12/07/2016

On 02/01/2017 I met

y happei_;”gd then each day blends together and he couldn’t
from any:other day. : :

vith Gueéel at the Tolland County Courthouse a second time.

8

Guegel was given a copy, of the transcript from 12/07/2016 and asked to point out the areas of

the transcript where she
she could read and absor
to read the transcript and
s0.

Guegel was asked to

convicted. Guegel stated

testified that he was also
“basis of Guegel’s “opini

. I also advised Guegel
to hand signals in a priof
what trial Evan’s was re
‘in Diaz’s trial.

On 02/02/2017 I rece
comfortable with speaki
today that she (supervisg
me on 02/01/2017. Gue

Jlll@ges signals were involved. Guegel agreed to do so and asked if '
b the transcript first and meet with me another date. I asked Guegel
makes notations where certain things happened. She agreed to do

2xplain hér statement to Judge Bright that Diaz had been M'ongﬁllly
| that she formed this “opinion” during Canace’s tcstiniony.' Canace
a police officer and did not advise Diaz of this fact. This formed the
n’ '
." . . .

that in reviewing the transcript it was apparent that Evan’s reference
trial was a trial not related to Diaz. Guegel stated she did not know
erring to., The testimony just made her realize what was happening -

ived a telephone call from Guegel. Guegel stated she was “not

)g to [me’ again.” Guegel stated that her supervisor advised her

1) would be docking Guegel’s pay for the time she spent speaking to
pel stated she knows that her allegations have put her on people’s

=
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stated she would not meet

Ehd. '
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pay b(_aing docked Guegel feels that her job is in jeopardy. Gﬁegel

va_ith me é}gain and will be retiurning the transcript to me.

1
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ALISON BARLOW v. COMMISSIONER -
OF .CORRECTION
(AC 37417),
Beach, Keller and West, Js.
. Sylladus

'I'hé Petitloner, who had been.convicted of various c.dm_g.s,'claimed that

lis trdel counsel, M, .and his dppellate’ doums

e}, N, rendered ineffective

assistance. The habeas cowrt rendered judgment dismissing the claim
against M and- denying the claim against N, The petitioner thereafter

appealed to this court, which reversed the-habeas court’s judgment in

June 28, 2016
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This court concluded as a matter of law that M rendered ineffective
assistance iin having failed to advise the petitioner adequately concerning
the trial court’s plea offer. This court also determined that because M
had rendered ineffective assistance, it did not need.to consider whether
N had rendered deficient performance in fajling to pursue a claim of
Ineffective assistance against M. This court's remand order, inter alla,

directed the habeas court to conduct further proceedings on the issue

of whether the petitioner had been prejudiced by M's deficient perfor-
mance. Thereafter, on remand, the proceedings were presided over by
the same judge who presided. over the initial habeas proceedings and
issued the judgment that was reversed in part. The habeas court first
conducted a hearing conceming this court's remand order, The peti-
Honer argued that the remand order required a new evidentiary hearing
and that the matter should be decided by a different judge. The respon-

" @ent Commissioner of Correction argued that the remand order was in

the nature of an articulation request and didnotrequire anew evidentiary
hearing, but only a-decision a3 to.the issue of prajudjce on the basis of
the evidence already in the-record, The courtzuled that the respondent’s.

_Interpretation wasmore logical and that the remang order.did notrequire

aTew evidentiary hearing, but merely necessitated further proceedings,
Thereafter, the court denied the petitioner's mation for recusal in which
he argued that the court was precluded by statute (§ 61-183¢) and rule
of practice (8 1-22 {a)) from retrying the case on remand. The court
thereafter denied the petition for a writ of habeas corpus. The court

- then granted the petition for certification to-appeal, and the petittoner

appealed to this court. He claimed, inter alla, that the habeas court
improperly denied his motion for Tecusal and his request for an eviden-

" Hary hearing, Held: ] ) _
" X'The habeas comrt.imprcperly.dened the Hetitioners motion for recusal

because § 61-183c necessitated that a different Jjudge preside over the
Proceedings on'remand, as that statute applied to the habeas judge here
Who tried the case without ajuryand whose judgment later was reversed
by this court; accordingly, because the respondent could not demon-

Strate-that the-habeay judge’s failixs t Tecise himself was harmless

Part and remanded the case to the habeas court for further proceedings,

. error, the habeas court's Judgment was. Teversed and the ¢ase was

remanded so thata different habeas Jjudge could try the issue-of whether
the petitioner was prejudiced by MP's deficient performance,

2. This court determined that fts previous remand order did not preclude
.an evidentiary hearing or limit the habeas court to a consideration of

only. the evidence that had been admitted in the prior habeas proceeding,
as it was not appropriate for the habeas court to construe the remand

“order as being int the nature of an articulation request, and there were
na findings as to the issue of prejudice for the court to explain because.

it did not make findings as to prejudice in its pr?or opinjon; moreover,
Jf this court had determined that it was appropriate for the habeag court
to make a finding with Tespect to prejudice on the basts of the evidence
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in the record, .it would not have ordered further proceedings for that
purpase, but would have instructed the habeas court to arficulate with,
respect to that limited fachxalismethathadb,eenliﬁgated by.the parties
at the first habeas trial,

Argued February 9—officially released June 28, 2016 .
Procedural History. v

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the Jjudicial district of.
Tolland and tried to the court, Sferrazza, J.; judgment
dismissing the first count of the petition and denying
the second count of the petition, from which the peti-
tioner, on the granting of certification, appealed to this
court; thereafter, this court reversed in part the judg-
ment of the habeas court and remanded the case for
further proceedings: subsequently, the court, Sfer-
razza, J., denied the petitioner's motion for recusal;
thereafter, the court, Sferrazza, J., denied the petition
and rendered judgment thereon, and the petitioner, on
the granting of certification, appealed to this court.
Reversed; further proceedings. . .

Naomi T. Fetterman, with whom was Aaron J.

Romano, for.the appellant (petitioner).

Aitchell S.. Brody, seniér agsistant state’s. attorney, =

with whom, on' the brief, were Maureen Flatt, state's
attorney, and Eva B, Lenczewski, supervisory assistant

June 28, 2016
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formance.! We agree with the first and second claims

~ raised by the petitioner, reverse the judgment of the

habeas court, and remand the case for further proceed-
Ings consistent with this opinion. :

- The following facts and procedural history are rele-
vant to this appeal, In 1998, following a jury trial, the

‘petitioner was convicted of attempt to commit murder

in violation of General Statutes §§ 53249 (@) (@ and
53a-54a, conspiracy to cormit murder in violation. of
General Statutes §§ 53248 (a) and 63a-64a, two counts
of assault in the first degree in violation of General
Statutes § 53a-59 (a)- (1) and alteration of a firearm

identification mumber in violation of General Statutes

§ 20-36. The petitioner was sentenced to atotal effective
term of .thirty-five years imprisonment. Following a

affirmed the judgment of conviction. State v. Barlow,
70 Conn. App. 232, 797 A.2d 8605, cert. denied, 261 Conn.
929, 806 A.2d 1067 (2002). :

Following his conviction, the peﬁﬁbnerrbrought sev-

-direct appeal brought by the petitioner, this court

eral petitions for a writ of habeas corpus. At issue in

the present appeal is an amended Dpetition that the peti--

tioner filed on Janiary 17, 2002—his third petition for

"a Wit of habeas corpus—in which he alleged in count

one that histrial counsel, Attorney Sheridan L. Moore,
rendered ineffective assistance in connection ‘with a
plea bargain offer ag_deLconnectiOn_withJ:he-repx;esem

state’s attorney, for the > appellee (respondent).
V - Opinion .

KELLER, .J. Following a grant of certification to
appeal, the petitioner, Alison Barlow, appeals from the
Jjudgment of the habeas court denying his amended
Jpetition for a writ of habeas corpus. The’ petitioner
claims that the ‘court improperly (1) denied his motion
for recusal, (2) denied his request for a new evidentiary
hearing, and (3) concluded that he failed to demonstrate
prejudice as a result of his trial counsel’s deficient per-

! Because our resclution of the petitioner's first claim ig dispesitive of
the appesl, we need not address his third claim. We will address his second
claimbecause the issue involved therein islikely to arise during the proceed-

_ings on remand.

* Specifically, the petitionef alleged: "“Trial counsel's representation with
regsrd to the plea bargain offer was ineffecttve in the following ways:

“a counsel failed to advise the petitioner that the offer was a one-time
offer and if not accepted Immediately it would he withdrawn; .

“b., counsel failed to-explain the court's Position regarding the offer;

“'c. counsel failed to explain that the courtwould not accept a counteroffer -

from the Detitioner; . )
“d, counsel fiiled to return to the lockup and advise the petitfoner that

"the -court rejected his counteroffer so that the petitioner would have an

opportunity to accept the court's offer;




Page GA

412 JUNE, 2016

June 28, 2016

CONNECTICUT LAW JOURNAL

166 Conn. App. 408

Barlow ». Cormissioner of Correction

tation that she afforded the petitioner during the trial

generally.® In count two, the petitioner alleged that his
prior habeas counsel, Attorney Christopher N eary, ren-
dered ineffective assistance by failing to pursue a claim
that Moore had rendered ineffective representation dur-
ing his criminal trial, .

Following a hearing, the habeas court, Sferrazza, J,
dismissed the amended petition with respect to the
claim of ineffective representation by Moore set forth
in. count one. With respect to this count, the court, sua
sponte, invoked the doctrine of. deliberate bypass and

_Stated, in relevant part: “This, the petitioner's third
"“e. counsel fajled to provide a meaningful explanation of the plea offer .

extended by the court;

“f. counsel failed to advise the petitioner as {to] the benefits of accepting
the court's offer;

“g. counsel failed to Iecommend the petitioner accept a beneficial offer;

before the plea offer was withdeawn;

“J. counsel failed to advise the petitioner of the mandatory minimums,
maximum sentences of each Separate offense and the effect of consecy-
tive sentences;

. "k counsel failed to ensure {that] the p:mionenhad--xmﬂpﬁmmw L M

" iaccept the court’s’affer after he was fully advised of all implications, Jegal

and otherwise."”
*The petitioner alleged: “Trial counsel's Tepresentation with regard to
trial was ineffective in the following ways:

'Q

-
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habeas action in which he has asserted claims of ineffec-
tiveness against Moore, is a blatant example of the
procedural evils that the deliberate bypass rule was

created to thwart,” The court denied the petition with

respect to the claim of meffective Tepresentation by
Neary set forth in count two. In rejecting the clajm
that Neary rendered ineffective representation for, in
relevant part, failing to pursue a claim of ineffective
Tepresentation against Moore, the .court made severa]

defense cases, and the Dossible outcomes after tria],

“ s

“Moore, at the time of the petitioner’s criminal case,

had seventeen years of experience handling serious

criminal matters as a special public defender and five

and one-half years as a public defender-for the Water-- -

“a counsel failed to visit the petitioner in jail to discuss the state’s_ev]-

dence, the strength ofthe state'scas ¢, the deferises which could be presented

and evidence which could be presented in defense of the case;

“b. counsel failed to keep [the] petitioner informed as to the status of
the case; - : .

“¢. counsel failed to commurdcate with [the] petitioner either in-writing
ar by telephone; . oo

“d. counsel failed to advise the Detitioner of the specific elements of each
crime charged and the maximum and minimum penalties which could be
iraposed if convicted; . .

"e..counsel failed to meet with potental witnesses prior to trial;

“f. counsel failed o request {that] the physical evidence be examined by
the state forensics laboratory; -

g, counsel failed to develop any theory of defense for tdal;
- “h. counsel failed to file 2 motion in limine to prevant testimony ahout
stateruents allegedly made by the petitioner to police officers;

“i-coungel failed to do any investigation prior to trial”

trary, Attorney Neary averred that he examined Moore'’s
performance for the Detitioner’s defense and found no

her.

“The court determines that the petitioner has failed
to prove that Moore was deficient in any of the ways
alleged surrounding the petitioner’s rejection of the nine

counsel had] rendered inet’fect;ive assistance by with-

drawing the claims against Moore~through amended
Detitions.” (Citations omitted.).

basis for such an ineffective assistance claim .against
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The petitioner appealed to this court from the judg-
ment of the habeas court. With respect to the petition-
er's claim that the habeas court improperly dismissed
his claim that Moore had rendered ineffective assis-
tance with respect to the trial comrt's plea offer, this
court ruled that; in the absence of any claim by the
respondent, the Commissioner of Correction, that the
doctrine of deliberate bypass applied in the present
case, the habeas court erroneously had relied on that
doctrine in dismissing that aspect of the petition. Bazr-
low v. Comimissioner of Correction, 150 Conn. App.
781, 785-88, 93°A.3d 166 (2014). After reviewing the
fmdmgs of the. habeas court and the evidence in the
record, which included Moore's testimony during the
habeas trial, this cowrt disagreed with the habeas court’s
assessment of Moore's representation. This court, refer-
Ting to Moore's undisputed testimony atthe habeastrial,
concluded as a matter of law that Moore’s performance

with respect to the plea offer was deficient “because -

she did not give the petitioner her professional advice

and assistance concerning, and her evaluation of, the .

court’s plea offer.” Id., 802.

Although we regolved. the issue of. deﬁcxenn sperfor-.

. mance in the petitioner’s favor, this court rejected the

—-———applicable-standard-of prejudice;as-aresult-of-Moore's

petitioner’s argument that, on the basis of the record,
we could presume that he was prejudiced, under the
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" ~ whether Neary's performance was deficient for failing
- to pursue the issue of Moore's performance.” Id., 783

nl.

In the rescript of our opinion, this court set forth the
following order: “The judgment is reversed'in part and

the case is remanded for further proceedings on the’
- issue of whether the petitioner was prejudiced by coun-

sel's deficient performance. Ih the event that the habeas
court finds that the petitioner has established prejudice,
and ho timely appeal is taken from that decision, the
judgment is reversed and the case is remanded with
direction. to grant the petition for 2 writ 6f habeas cor-
pus, In the event that the habeas court finds that the

- petitioner has failed to demonstrate prejudice, and no
- timely appeal is taken from that decision, the judgment

is-reversed only as to form and the court.is ordered to
render judgment denying rather than dismissing the
petition as it relates to the claim that Moore provided
ineffective assistance of counsel.” Id, 804-806.

Judge Sferrazza, who had pre51ded over the habeas
proceedmgs and, as discussed previously in this opin-
ion; had issued the prior judgrent that was the subject

of this court's prioy décisior ivi the habeas matter, pre- -
-sided. over the proceedings on remand. The record

reflects that on August 5, 2014, at a hearing following the
issuance of this court’s remand order, Judge Sferrazza

Page QA -

deficient performance concerning the plea offer. Id.

This court agreed with the respondent that the habeas
court was in the best position to determine an unre-
solved issue integral to whether the petitioner was prej-
udiced by Moore’s deficient performance, specifically,
“whetheritis reasanably likely that the petitioner would

have accepted the offerhad he received adequate advice °

from Moore.” Id., 804. In light of our resolution of the
claim concerning Moore, this court concluded that it
did not need to. consider, on its merits, “the issue of

asked the parties 1o express their positions with respect
to several issues, including whether this court’s remand
order required the court to hold an evidentiary hearing
or whether the order required the court to make the
required finding with respect to prejudice onthe basis of
the evidence in the record. Additionally, Judge Sferrazza
raised the issue of whether, following this court’s rever-

sal of his prior judgment, he was presumptively d.xsquah—
fied from contmumg with the case.

The petitioner argued that this court's remand order
_required' anew evidentiary hearing and argued that the
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matter should be heard and decided bya djfferentjudge. ‘ On August 16, 2014, the Petitioner filed 3 motion for
The petitioner's attorney stated that the petitioner . . ; ‘ ‘s . -

would not waive hig right to have the matter heard by a . The respondent opposed ‘the motion, This court dis-
different judge.-The respondent argued that this court’s : missed the motion on the ground that the issues raiseg

remand order did not require anew evidentiary hearing, therein were not subject to interlocutogy review.¢
but merely a decision to be made on the basis of the

evidence already in the record Further, the respondent On September 24, 2014, the petitioner filed 2 motion
argued that, because Judge Sferrazza had not yet for recusal ‘in. which he brought into focus some of
g A . ; .
decided the specific factual issue set forth in this court’s _ - _ the argu.xnent:? he had rm;eddat téhe i)re\;lc‘ms hearing
remand order, it was proper for him to hear and decide . . con(-.;enung this court’s remand order. 7Re ying on § 61-
the matter, Thereafter, on August 11, 2014, Judge Sfer- . - 183¢% and- Practlct? quk, § 1-2’2 (a)," the petltlor}er
- razza issued a memorandum of decision in which he _ . argued that, following this court’s reversal of the prioy
concluded that this court's remand order did not require’ s Judgmenf:, Judge Sfe;razza?wgs prohibited from r elrying
" anew evidentiary hearing, In relevant part, the court v ' the case on remand. Additionally, relying on rule 2,11
stated: “The court and the parties have found this - - o (a)° of the Code of Judicial Conduct, the petitioner
remand order somewhat perplexing. The respondent A - argued that recusal was warranteq because Judge Ster-
asserts that the Appellate Court’s order is in the nature , Yazza's impartiality dmuxg.tfhe Proceedings on remang
of an articulation order concerning the prejudice deter: Tnight reasonably be duestioned. The petitioner, first
ation. Under this vieyw this court would simply noting that, in his prior decision, Judge Sferrazzg sua
review the evidence adduced at the habeas hearing and - Sponte, had applied the doctrine of deliberate bypass
render a decision resolving the prejudice question. ' : Inther espondent’s favor and, inthe context ofrejecﬁng .
‘ . L i T R A8  reSult; thiv'couit's ruling on the mbtioh-forreview did not assist in
. “The petitioner, on the other hand,-argues that the - T . Tesolving the issues raised by Judge Sferrazza concerning the remand order.
Appellate Court intended'thatra. new evidentiary hearing _ A;Attfxyg;ed to ‘th;an mc;:iiz: Jaa an agiii!:llav:ll: from the ﬁiﬂ;ner‘s counsel
< . A . . . . \aron J. Romano, in w] e averre relevant part thae e motion wag .
take p la(.:e at which thep arties could n.nIOduqe eVlden(jj . : made in good falth and in furthierance of the peﬁﬁoner‘sccnsﬁmdah“a]ﬂ@i&_"— T
not premouSIY Dresented. He also _cgm:ends that Gener. - * General Statates § 61-183c, entitled, “Same Judge not to preside at new
S Stamtes_§-ﬁl-l83e—would—necessitate‘ﬂi‘a“t a different : trial," provides: “No judge of any court who tried a case withoys ajury in
habeas Jjudge preside overthe new evidentiary hea_rjng," : _ : Which a new trial Is.granted, or in whick the Judgment is reversed by the
, . . Supreme Court, may again try the case. No judge of any court who presided
Tl‘he court W ent on to conclude that the 1:espondent S . ] OVer any jury txial, either in a civil or criminal case, in which g new tral is
Interpretation of the order Was more logical. Among granted, may again preside at the trial of g case.” _
' the reasons it set forth for its interpretation of this .  Practice Book § 1-22 () provides in relevant part; “A judicial authority
) ' shall, upon mation of either Party or upon its own motion, be disqualified
cpurt s rema?lc.l order, the court Observe.d tha; tile Ord(;r | . from acting'in a matter if such judicial authority Is disqualified from acting
did not explicitly mandate a new hea'nng' . ut mer e 4 . : : therein pursnant to Rule 2.11 of the Code of Judicial Conduet or because
necessitated further broceedings. Accordmgly, with : the Judictal authority Previously tried the same matter and a new trial was
respect to the prejudice issue before the court, it ; ﬂf!;::ld t;ﬁeén)or because the judgment was reversed on appesl , , v
. . sy ) . v e 2) of the Code of Judicial Conduct provides in relevant part;
gueCted the paz:nes to subm1t s_upplt.amental bn;’efs ' ; - ’ A judge shall disquallfy himself or herself in any Proceeding in which the
based on:the evidence previously admitted , . , » . : Judge’s impartiality might reasonably be questioned , , . »
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the petitioner's claim against habeas counsel, had
rejected the petitioner’s argument that Moore had per-
formed deficiently in connection with the plea
agreement, argued: “It is difficult to conceive that the
trial court will be able to render a finding that [the

- petitioner] was prejudiced by conduct that, on the same

record, the trial court did not find to be deficient, and
afford [the petitioner] the requested relief. In order to
preserve the appearance of impartiality and [the peti-

tioner’s] constitutional rights to a fair trial, this court

should recuse itself.”

In his memorandum of decision denying the petition-
er’s motion for recusal, Judge Sferrazza stated in rele-
vant part: “The court discerns no cogent reason. for
recusal. . . . [Tlhis court has construed the remand

order to compel the court to issue findings and rulings -

pertinent to the prejudice component of [Strickland v.
Washington, 466 U.S. 668, 687, 104 S. Ct. 2062, 80 L.
Ed. 2d 674 (1984)] without the taking of additional evi-
dence. It would be impossible for a different judge to
fulfill that mandate. This would fly in the teeth of the
Appellate Court’s remand order.

“More importantly,the Trrere fact that a triai-court

‘has ruled against a party on one aspect of a case and

that ruling was reversed on appeal fails to irplicate
General Statutes § 51-183c¢. The Appellate Court did not
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a previously undecided matter. . . . [Rleversal of a .-

Jjudge's decisjon on one, limited issue in a case does
not disqualify the judge from further participation with

. respect to other aspects of the case despite having the

salutary experience of being overturned by ‘a higher
tribunal ” N

After-the couri; ruled on the motion for recusal, both
the petitioner and the respondent filed briefs with
respect to the issue set forth in this court’s remand

“order. The respondent objected to any attempt by the

petitioner to rely on matters that were outside of the
evidence that had been admitted at the petitioner's
habeas trial. - - '

In his written memorandum of decision of November
17, 2014, which is the subject of this appeal, Judge
Sferrazza stated: “Because the remand order [of the
Appellate Court] lacks clarity in some respects, a.con-
troversy had arisen as to whethef the Appeliate Court

-intended to reguire an entirely new habeas trial, before

a different habeas judge, limited to adjudicating the
prejudice issue, or simply was returning the matter to

- this conrt to. make findings and.draw conclusions asto

Prejudice utilizing the prejudice test . . . based oii the
evidence previously ddmitted. This court resolved that
. holding that thé Appellate Court

order a new trial, nor did it Tevérse this court as to the
prejudice prong of Strickland.” (Emphasis in original.)
The court, relying on Taft v. Wheelabrator Putnam,

. Inc., 266 Conn. 916, 763 A.2d 1044 (2000), and State-v.

Santiago, 245 Conn. 301, 715 A.2d 1 (1998), concluded
that recusal was not required by the Code of Judicial

Conduct. The court stated in relevant part: “The present .

case, on remand, involves no new evidence: Although

it is not an articulation order, which compels a trial -

court to explain the conclusion it reached previously,
the remand order is in the nature of an articulation of

by determining those factual issues as to prejudice,

“which were previously unaddressed [in its prior

decision].”

In its memorandum of decision; the court set forth

- Several findings concerning Moore that it had set forth

in its prior memorandum of decision addressing the
merits ‘of the petition - for a writ of “habeas corpus.
Although it is unnecessary for us to set forth these
findings in detail, we observe-thit the court once again
set. forth a generally positive assessment .of Moore’s

] Page 13A

meant for-this-court-to-supplement-its-original-decision————————
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.performance with respect to the plea offer. The habeas
court found that Moore advised the petitioner of the
status of the plea offer made by the trial court, “thor-
oughly reviewed” the evidence and. possible witnesses,
discussed matters related to-the plea negotiations, and
cautioned the petitioner that “a jury Inight find the
Prosecution’s case persuasive despite his denials of par-
ticipation in the drive-by shooting” at issue in the case.
The Petitioner, who received a sentence of thirty-five
years of Incarceration, attempted to demonstrate that,
Wwith proper counsel from Moore, it is reasonably likely
that he would haye accepted a plea offer that would
have required him to serve fourteen: years, execution
Suspended after nine years. The couft found: “At no
time did thepetitionerexpress any interest in accepting
a plea disposition which entailed more than six years
Incarceration. At the habeas trial, the petitioner averred
that, had Moore recommended that: I;c—ﬁgree tothe plea
offer as being in his best interest, he would have readily
changed his plea ang accepted the sentence Indicated,
namely, fourteen years, execution suspended after the
service of nine years,” After observing that this court

had determined that,Moore-hac_i performed deficiently -

*. 166 Conn, App. 408
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detemﬁn.ation, the court found that the Apetifr_ioner had

believed that his codefendants planned on retracting

course of action or kndw the reéson why she declined
to afford him the benefit of that opinion.” On the basis
of its findings, the court denied the amended petition

for a writ of habeas corpus. This appeal followed,

I
. Iﬁ'rst’,“ wé address the Detitioner’s Elaim that 1ﬂttlle-cc-ﬂ..m"'t;w -
improperly denied his motion for recusal. ‘'We agree
with the Ppetitioner's claim.

testified that Moore had “handled the Detitioner’s crimi-
nal matter properly .., » - s

eisiﬁon_g_nd given up
his right to a Jjury trial had Mooye advised him that
accepting the offer was in his bést interest. Among
the findings made by the court with respect to this

]
1
J

well as § 51-183¢, Practice Booj § 102 (@), and rule
2.11 (2) of the Code of Judicial Conduct,

The. issue of whether § 51-183¢ required Judge Sfer-
Tazza’s recusal in the present case is an issue of staty-
tory interpretation over which we exercise Plenary
review. See, e.g., State v. Smith, 317 Conn, 338, 346, 118
A3d 49 (2015). “The brocess of statutory ihterpretation
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involves the determination of the meaning of the statu-
tory language as applied to the facts of the case, includ-
ing the question of whether the language does so apply.
+ - - In seeking to determine [the] meaning [of a stat-
ute], General Statutes § 1-2z directs us first to consider
the text of the statute itself and its relationship to other
statutes. If, after examining such text and considering
such relationship, the meaning of such text is plain and
unambiguous and does not yield apsurd or unworkable
results, extratextual evidence 7' the meaning of the

statute shall not be considered. |. . . When a statute is
not plain and unambiguous, we/also look for interpre-
tive guidance to the legisla‘ﬁv%“lﬁstory and circum-
stances surrounding its enactment, to the legislative

. policy it was designed to implement, and to its relation- _
ship to existing legislation and ¢ommon Taw principles

governing the same general subject matter . . .. The
test to determine ambiguity is wk et;lfer the statute, when
read in context, is susceptible to more than one féason-
able interpretation.” (Intexnal quotation marks omit-
ted.) Efstathiadisv. Holder; 317 Conn. 482, 486-87, 119
A.3d 522 (2016). -

‘The mandate of § 51:183c, & subject .of pricr fudicial

interpretation, is plain and unambiguous: Tt pfovides in
relevant part: “No judge of any court who tried a case
without a jury . . . in which the judgment is_reversed

June 28, 2016
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“[Section] 61-183c, by its plain terms, applies . . .
to judges.” State v. AFSCME, Council 4, Local 1565,

- 249 Conn. 474, 480, 732 A.2d 762 (1999). “The statute.

explicitly prohibits a judge who tries a case that is
thereafter reéversed to try the case on remand. There is
no reasonable manner in which the language of the
statute can be-interpreted to yield a different result.”
Gagne v. Vacearo, 133 Conn. App. 431, 437, 35 A.3d 380

" (2012), rev’'d on-other grounds, 311 Conn. 649, 90 A.8d

196 (2014). “Furthermore, we have narrowly construed
{§ 51-183¢ to apply solely to trials and not to all types
of adversarial proceedings. . . . Section 51-183¢ does
not apply to pretrial or short calendar proceedings.”
(Citation omitted; internal quotation marks omitted.)
Board of Education v. East Haven Education Assn.,
66 Conn. App. 202, 216, 784 A.2d 958 (2001) (declining
to extend § 51-183c to arbitration process); see also
Lafayette Bank & Trust Co. v. Szentkuti, 27 Conn. App.
15, 19, 603 A.2d 1215 (1991) (“{s]ection 51-183¢ unam-
biguously applies exclusively to ‘trials,’ as distinguished
from pretrial or short calendar matters”), cert. denied,
222 Conn. 901, 606 A.2d 1327 (1992).

. Consistept with the arguments -advanced by the
- respondent, Judge Sferrazza reasoned that recusal was

not warranted because, in his prior decision, he had

not made any ﬁndings concerning prejudice and, thus,

e

<

. by the Supreme Court, may again‘try the case. . . "

General Statutes § 51-183¢. Our rules of practice give
effect to this statuatory right by providing in relevant

. part: “A judicial authority shall, upon motion of éither

Party or upon its own motion, be disqualified from act-
ing in a matter if such judicial authority is disqualified
from acting therein . . . because the judicial authority
previously tried the same matter and . . . the Jjudg-
ment was reversed on appeal. ; . .” Practice Book § 1-
22 (2).

this-court had not veversed his prior judgment on the
basis of such findings. Judge Sferrazza also reasoned

. that recusal was not-warranted because he viewed this
_ court’s reversal as relating to only one aspect of his

decision. Likewise, the respondent urges us to conclude

_that § 51-183¢c does not apply because this court’s

rescript expressly stated that the habeas court's Judg-
ment was “reversed inpart . . . .” Barlow v, Commiis-
sioner of Correction, supra, 150 Conn. App. 804.

Neither the cowrt nor the.respond‘ent has advanced
any authority in support of their narrow interpretation
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. of § 51-183¢, and we are unaware of any such authority.

The statute broadly applies to Judges who have tried
cases without a jury in which their judgment later is
“reversed.” The statute does not restrict its application
to cases in which issues to be considered on Temand
are identical to those that already had been decided by
the trial judge. The reversal in the present case followed
2 trial, and pertained to the Same general claim that
was before the court during the Proceedings on remand,
namely, whether, tmder the proper standard, his trial
counsel’s deficient performance prejudiced the peti-
tioner, thereby depriving him of his right to a fair trial,
The habeas court’s prior judgment dismissed the peti-
tioner’s. petition with respect to the claim that Moore
had rendered ineffective assistance and denied his
claim that prior habeas counsel had rendered ineffec-
tive assistance. It appears that this court reversed the
Judgment in part, rather than in its entirety, because
it was able to dispose of the appeal without reaching

_the merits of all of the claims set forth therein, including

the claim challenging that portion of the habeas court’s -

Jjudgment in which it denied the Detition, Specifically,
this court explained that, in light of its resolution of

concerning Moore's representation as to the plea offer,
it did not heed to, consider the claim that the habeas

June 28, 2016
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In efther its prior decision or remand order, did not

. include any language that suggested -that Judge Sfer-

razza should hear the case on remand, the Purpose of
which was not to determine whether error. occurred,
but to-correct error. Cf. State V. Douglas, 10 Conn. App.
103,119,622 A 24 302 (1987); see also Staze v. Gonzalez,
186 Conn. 426, 436 n.7, 441 A.24 852 (1982). 1t is of no
consequence to the proper application of the statute

attheremand orderre quired consideration of anissue
inthe case that Judge Sferrazza, had yet to resolve onits
merits-or that the prior judgment had not been reversed
withrespectto Judge Sferrazza’s resolution of that unre-
solved issue of fact, In order for the Petitioner to prevail
on the issue of prejudice, the habeas court, on remand,

reviewing court’s opinion),

* 7T “Because we conclude that recusal was Wmaﬁted
- under §51-183¢ and Practice Book § 1-22 (a), we need

not address the Ppetitioner's alternative argument that

recusal was warranted undez:__xtule~2.ll..(a)-of—the—eode—

L m__&u_lttjmpmperly-hadﬂdmﬁed-the~petiti'on—with*réspect

to his claim that prior habeas counsel had rendered
Ineffective assistance, Barlow'v, Commissioner qf Cor-

" Tectiom, supra, 150 Conn. App. 783 n.1.

Judge Sferrazza tried the Petitioner’s habeas case and
rendered a judgment that, in part, was reversed by this
court, Although this court did not specify in its remand
order that a different Jjudge should hear the case on
remand, the reqlﬁrementiinposed by § 51-183c nonethe-

less applied to the proceedings on remand. This court,

of Judicial Conduct, Rule 2.11 (2) of the Code of Judicial

--Conduct provides in relevant part that “[a] judge shall

disqualify hiraself oy herself in any Proceeding in which
the judge's Impartiality -might. réasonably be ques-
tioned , ., » |

Although we need not Tesolve the petitioner's alterna-
€ argument that the court dig not properly consider
the application of Tule 2.11 (a) in the Present case,
we observe that, from .an early stage in the remand

. ‘Proceedings, Judge Sferrazza expressed his uncertainty

with respect to this court's remand order, including the
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issue of whether it was proper forhim to hear the case
on remand. He afforded the parties an ample opportu-
nity to address the issue of his presumptive disqualifica-
tion under § 61-183c. Judge Sferrazza's decision reflects
that because he concluded, albeit erroneously, that his
participation in the proceedings on remand was
required by this court’s remand order,’ he logically
rejected the petitioner’s argument that his participation
in the proceedings on remand gave rise to areasonable
question concerning his impartiality.*

° The record reflects that Judge Sferrazza also based his decision, in part, '

on his belief that this court's remand order precluded him from considering
additional evidence, As we discuss in part I of this opinicn, we disagree
with this construction of the order,

1°Tn resolving the recusal issue, Judge Sferrazza relied on Taft v. Wheela-
brator Puinam, Inc., supra, 265 Conn. 916, and State v. Santiago, supra,
246 Conn. 34041 n.26. Having reviewed these authorities, we conclude that
neither of them governs the cutcome of the recnsal issue before us. In Tqy?,
our Supreme Court did not set forth any analysis, let alone a holding, related:
to the:issue of a trial court's involvement in a case on remand following a
reversal of its judgment by a reviewing court. It does not appear that such
issue was raised or -considered in Taft. In Santiago, our Supreme Court
reversed the judgment of a trial court with respect to its. decision not to
conduct a more extensive inquiry into a postverdict allegation of juror
misconduct, and remanded the case for farther procsedings. State v, Santi-
999 uprd, 340. On the basis of certain findings by the ial coutt, the

defendantraised a concern with respect to the court's impartiality onremand

and claimed that a different trial Judge should handle the case on remand.
14., 840-41 n.25. Onr Supreme Court stated that the findings at issue “[did)
notrender the court biased and [were not a] bar to conducting the necessary

- further inquiry. onxemand.”Id., 3&1.11.25..In,its.br'xe£discussion»of-tlﬁs.is<ne,

“June 28, 2016

CONNECTICUT LAW JOURNAL

Page ZlA

166 Conn. App. 408 JUNE, 2016 - 427
" Barlow v Commissioner of Comection

- The respondent is unable to demonstrate that Judge
Sferrazza's failure to recuse himself from the case on
remand was harmless error. We conclude that the
proper remedy is to reverse the judgment denying the
petition for a writ of habeas corpus and to remand the

case to the habeas court, so-that the issue set forth in_

this court’s prior remand order may ‘be tried by
another judge. :

I

- Although we have concluded in part I of this opinion
that the judgment must be reversed and we remand the
case to the habeas court, we shall address the petition-
€r's claim that the habeas court improperly denied his
request for anew evidentiary hearing because that issue
is likely to arise during the proceeding on remand. See
State v. Tabone, 292 Conn. 417, 431, 973 A.2d 74 (2009)
(addressing issue likely to arise on remand). We agree

with the petitioner.

" As we have explained previously in this opinion, this
. court’s remand order stated in relevant part: “The Jjudg-

T TeNt s Feversed in part and the case.is remsnded Jor

Jurther proceedings on the issue of whether the peti-
tioner was prejudiced by counsel’s deficient perfor-
mance.” (Emphasis added.) Barlow v.Commissioner of

the court did not refer to § 61-188c or Practice Book § 1-22 (a). We observe
that the court did not remand the case for a new trial on the merits of the.
case, butfor further proceedings related to an allegation ofjuror misconduct.
As opposed to a mew trial, such a proceeding is more- like a- seritencing

" hearing, a hearing related to pretrial matters, or a short calendar hearing—

proceedings to which § 51-183¢ does not, apply. See, e.g,, State v. Miranda,
260 Conn. 93, 131, 794 A.2d 506 (§ 61-183c does not apply to sentencing
hearings), cert. denied, 637 U.S. 902, 123 8. Ct. 224, 164 L. Ed. 2d 176 (2002);
Board of Education v.-pizst Hawven Education Assm., supra, 66 Conn. A}Jp.
216 (§ 61-183c doesnot applyto pretal hearings or short calendar hearings),
In light of the particwlar circumstances of that case and the issues that
would come before the court on rernand, it determined Prospectively that
the trial judge's participation in the case on remand would not give rise to

Correction, supra;"_ISO Conn. App. 804. Judge Sferrazza
invited the parties to address the issue of whether ke
should hold a hearing on remand. When the parties first
appeared before the court to discuss the nature of the
proceedings on remsnd, the petitioner represented that
he wished to present additional evidence to the court,
even specifying the nature of some of the additional

an appearance of impartiality or bias, Its determination in this regard was
dispositive of the issue of the propriety of the tral court's participation in the
case onremand. This court, hawever, did not make a similar determination in
its decision in the petitioner’s prior-habesas appeal.
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evidence he intended to bresent."! In declining this “Determining the Scope of a remand is a matter of

law because it requires the trial court to undertake a

: . ' ' : legal interpretation of the higher court’s mandate in
date a new hearing, Agreeing with the respondent’s o _ light of that. court’s analysis. . . . Because a mandate
. Interpretation of the remand order, the court viewed i ‘defines the trial court's authority to Proceed with the
its role as being in the nature of providing an articula- ' casSe on remand, determining the scope of 2 remand is
tion.- Thus, the court ordered the parties to brief the akin to determining subject matter jurisdiction. .
Prejudice issue solely on the basis of the evidence pre- We have long held that because {a] determination
Viously submitted to the court. , - . regarding a trial court’s Subject matter jurisdiction is
" The petitioner'argued that he had been assigned new counsel who . ) ‘question of Ia.w, our r e“?‘” 13 plenary T e
detenmined there was additional, available evidence bearing on the prejudice . . " ) . o e . g ]
inquiry that had not been Presented at the first habeag trial. Both at the : C. We-u estathhed princip }es govern fur el: 12 roceed’
hearing and in Jater submissions to the court, the petitioner explained that. . o - Ings affer ar emand by this court. In carrying out a
he intended to present new. evidence that included, but was-not limjteq . mandate of this court, the trial court ig limited to the
%o, transeripts from his erirmin al trial, expert testimony pertainin, 8 to trial specific direction of the mandate as Interpreted in lighy
counsel’s plea advice, the arrest warrant for the petitioner, the nuttnnuse.s v N ) of the opinion | .« . This is the guiding principle that -
reflecting the sentences Teceived by the petitioner's two codefendants, testi- ] : ", A
" mony from the petitioner’s two codefendants, and the ‘witness list from the : . .the m-%al court must.obserw € ;The.tnal- court, Should
Pelltioner's criminal trial. The petitioner attached some of this additional : : €Xamine the mandate and the opinion of the reviewin
; : _ : g
evidence to his posttrial brief but, following an objection by the respondent, . court .and Droceed in conformity with the views
the court declined to consider such materials, ' ' : ; 3 i o .
€S 15 .« e Y1Im-
Araong the arguments advanced In his posttrial brief, the petitioner argued ) exa?ir SEdnthert m. . These pnncxples apply‘to c
that such evidence was relevant to Proving that, if Moore had coungeled . nal as we as 0 CI:VII proceed'uTgS' voes trhe trial court
the petitioner adequately, he would have had accurate and relevant informa- _ cannot adjudicate rights and duties not within the scope
Hon that would have affected his decision with respect to the plea. This. N : - of the remand. , .. It s —the,.duty- of the trigl court
Information, the petitdoner atguesi, should have included an accurate assess- L R . . on remand to comply stnctly with the mandate of the
ment of the strength of the state's.case, Additionally: the-petitioner wrgued 1
that Moare failed to explain the error of the Detitfoner's belief that the state's appfe ate court accordlng toits true Intent and meaning,
¢ase would be significantly weakened if his two caconspiratars decided not No judgment other than that directed Or permitted by
fo stand behind their written statements to the police, which implicated the reﬁewmgcoueray—be—rendered,*‘even though it
themselves and the Petitioner in the shaotings, or if they decided not to : ie may be one that a :
testify against him n_t,b.isjz:ial.ﬂ!hepeﬁtionermgm:d'marti'c'omp?tent advice . : diry ted ’ the ppellate court Tight have
would have conveyed that, even if the coconspirators did not testify, it was C . ecled. . . . . ’ :
DPossible for the state to introduce their statements implicating the petittoner . : . . - . . .
shder 84 (4) of the Connecticut Cade of Evidence g dusg inculpatory 1+ _ We have also cautioned, however, that our r emand
* statements, made against the penal interests of the two codefendants and . or ders should not be construed so narrowly as to pro-
the petitioner. In the event that the two, codefendants testified contrary to . . hibit 4 trial court from considering matters relevant to
their incriminatory statements made to the Dollce, the petitioner argued, it the issues upon which further proceedmgs are ordered
‘Was possible for the state to Introduce the Statements of the coconspirators . . that th b . . .
ander the doctrine of State v. Whelan, 200 Conn, 745, 763, 513 A2d 86, cort. ‘ &y not have been envisioned at the time of the
i‘:\e ;U;';. 4179 U.s" enors. o oo 831 I.Ed 2598 (1986), which 1s codified defense, Mogre did not file a Totice of alibj and, in any event, was unable
(1) of the Connecticut Code of Evidence, or § 6-10 ofthe Connecticut 9 5 . dad’
; ! - to present the testimony of witness that could have provided such a defenge,
Code of Evidence, The petitioner also argued that, insofar as there was Moreover the petltioner intended to dema te that .
. . . i ] nstral oore failed to assesg
evidence that his plea decision was based on his belief that he ha.d an alibi ’ the “Severe punishment" that b e could expect following 4 conviction,
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remand. . . . So long as these matters are not extrane-

. omitted; emphasis in original; internal quotation marks .

ous to the issues and purposes of the remand, they
may be brought into the remand hearing.” (Citations

- omitted.) State v. Brundage, 320 Conn. 740, 74748,

A3d (2016);. accord Higgins v. Karp, 243 Conn
495, 502-503, 706 A.2d 1 (1998); Halpern v. Board of
Education, 231 Conn. 308, 313, 649 A.2d 534 (1994)-.

The narrow issue presented in the present claim is
whether the habess -court properly construed the
remand order such that it was akin to a request for
articulation, and therefore did not permit the presenta-
tion of additional admissible evidence relevant to the
issue submitted to the habeas court for its resolution.
The remand order required “further proceedings,” thus.
using a broad phrase that does not preclude an eviden-
tiary hearing. Nothing in the remainder of the remand
order, as interpreted in light of the opinion, limited the
habeas court to consider only the evidence that had
been admitted in the context of the prior proceeding.

Moreover, it was not appropriate for the court to
construe the order as being in the nature of an articula-

tion request. As thé ¢ouit did Wot Tiake fiidings with™™ =

respect to prejudice in its prior opinion, there were no
relevant findings for the court to explain. If this court
had determined that i was appropriate for the habeas

court merely to make a finding with respect to the issue
of prejudice on the basis of the evidence in the record,
it would not have ordered “further proceedings,” for

- . that purpose, but merely would have instructed the

-

court to articulate with respect to that limited factual
issue that had been litigated by the parties at the fixst
habeas trial. Further, it is not reasonable to construe
the remand order as a request for articulation because,
in the context of an articulation, the court is unable to
alter any of its original findings. An articulation request.
is appropriate if “the trial court has failed to state the

ruling . . . or to ask the trial [court]: to.rule on an
overlooked matter.” (Internal quotation marks omit-
ted.) Dickinson v. Mullaney, 284 Conn. 673, 680, 937

A.2d 667 (2007). None of these circumstances existed

in the present case, in which, because of this court’s
resolution of the petitioner's appeal, it became neces-
sary for the court to resolve the factual issue related
to.prejudice. “Tt is well established that a tral court
may not alter iis.initial-findings by way of a further
articulation . . . . [Aln articulation is not an opportu-

~ ity for a trial court to substitute a new decision [or]
~ to change the reasoning or basis of a prior decision

-« « " (Citations omitted; internal quotation marks
omitted ) Sosin v. Sosin, 300 Conn. 205, 240, 14 A34
307 (2011).

Typically, the next step in our analysis would be to
consider whether the court's failure to afford the parties

--an opportunity to present evidence was harmful; Hig-

gins v. Karp, supra, 243 Conn. 506; we need not reach
that issue, as it relates to a proper remedy in light of

-our resolution of the issue inpart I of this opinion, which
leads us to-remand the case for further proceedings. -

We have addressed the present claim to clarify, for
purposes-of those further proceedings, that this court’s
prior remand order did not preclude an evidentiary

" June 28, 2016 CONNECTICU"I‘ LAW JOUENAL Page 26A
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. basis of z decision . . . to clarify the legal basis of a

- hearing.-Because-the present-case-will- be remanded-to —

a different habeas court judge for further proceedings
related to the issue of prejudice under. Strickland, we

* anticipate that a hearing will be conducted during which

the petitioner will be afforded an opportunity to present,
evidence with respect to the issue of prejudice.

‘The judgment is reversed and the case is remanded
to the habeas court for a hearing beforea different judge
for the purpose of determining the issue of prejudice in
accordance: with this opinion.

- In this opinion the other judges concurred.






780  JUNE, 2014 150 Conn. App. 769 ' ~ 150 Conn. App. 781 JUNE, 2014 781

Thivierge v. Witham Barlow v. Commissioner of Correction

Branford, 58 Conn. App. 702, 710, 755 A.2d 317 (2000).
The application of the exception to an identifiable class
ofyictims has been exclusively reserved for school-
children attending public schools during school hours,

“eaused the injuries suffered by the plaintiff “could have
occursed at any future time or not at all” Evon ¥

Andrews, 1.Conn. 501, 508, 559 A.2d 1131 89)
(rejecting application of exception to claims of negli-

See G dy v. Somers, 294 Conn. 324, 352-53, 984 A;é - o ‘ - gent fire inspection by oﬁcials)/ﬁ:ordingly, we
684 (2(%9 . Outside of the public school context, the S g .conclude that the plaintiff S case cannot avail

- only Connecticut case we have identified wherein a oE " herself of the identifiable person-intminent harm excep-
specific pla}mﬁff has been held potentially to/be an . tion to discretio act immunity.

identifiable \érson for purposes of the .eﬂcepﬁon : ) . -
involved a dipscr te group of men involved in a brawl o The J,ud*’ ent is affirmed. v ‘
in a bar parking 1ot. See Sestito v. Groton/ 178 Conn. ' /Int]:us opinion the other judges concurred. A\
520, 522-23, 423 A2d 165 (1979);% see a.‘éo Grady v. a .

Somers, supra, 353 (&scussing restrictive application

of exception). . g o . ALISON BARLOW v. COMMISSIONER
In the present cése, any wumber gf potential victims ' OF &%RggggON
could have come into cont\éct iZh the dog following L » -
Petras’ issuance of the restz:}ip order. The exception : Beach, Bear and Sheldon, Js.*
cannot be construed so broac}li. as to apply to any per- : Syllabus
son stepping foot onto W1th§m S rgperty Wh-ﬂe the dog . - The petitioner filed a third petition for a writ 'of habeas.corpus, claimiﬁg,
was present. See Cotto v. Board gf Education, supra, Cer

inter alia, that his trial counsel; M, had provided ineffective assistance.

294 Conn. 279 (“[ilf the Dlaintiff The habeas court rendered judgment dismissing in part and denying

identifiable as a

potential vicim of a specific immingnt harm, then so . in part the habeas petition, and, thereafter, granted the petition for
was every participant and supervis r in the Latino certification to appeal, and the petitioner appealed to this cowrt. He
Youth oro: ) ised the b thI'O‘ m’.’,)_k_._-w.. e L . claimed, inter alia, thatthe habeas court improperly applied the doctrine .
OULA Prografll WAOUSEE Ure DALILQOWE Jr==="""7=" TIn 777 T T e e s e e TRt yPASS 1O NS Claini that WS assistance was ineffective= + -- v -
’ . ) . I ) ‘ with respect to a plea offer of the trial court, which was not accepted
We are pkﬁynmse persuadgd tha.t thg injuries suffered : by the petitioner. Held:
by the plmt[ﬂ do not quah-fy as imminent harm under . 1. The habeas court improperly raised the doctrine of deliberate bypass
———————{he ~exeep};{3n-._i‘Forgﬁa]..hannﬁto.,.be,nde.eme L inent, _ sua sponte, and, therefore, erred in dismissing the petitioner's claim
the poteritial for harm must be sufficiently immediate.” B : » coniﬁﬁh‘é‘lgﬁ'ﬁ ﬂ?iﬁ‘?ﬁf?é‘fé‘spdnd?fgom i dibzr‘ogguze'cgon‘_—m T
- - not having claime at the petitioner had procedurally aulted or
1d., 278. Here’ Petras 1§su_ed :the restraint ordey on June - . that the doctrine of deliberate bypass was applicable.
21;/2007: and the dog bite incident occurred neaiy three : 2. This court concluded that M rendered deficient performance to the peti-
@IS later, on June 15, 2010. The type of attack that o ' tioner by failing to advise him adequately concerning the trial court’s

- - % - ) plea offer, as M had an obligation to provide advice and assistance to
g argues that Sestito v. Grotap.-sdpra, 178 Conn. 580, is o the petitioner regarding the plea offer, which she failed to do; M testified
analogous to the present Tnse e Court recently has explained

s > Lo ; . that it was her practice never to recommend to a criminal defense client
that Sestito was decided beforeihe currenshree:pronged identifiable per- to accept or to reject a plea offer so as to avoid later clairas of a coerced
son-imminent hazm-eXception was adopted and its holding is Ted6q, its

factsywwitich are readily distinguishable from those alleged by the plainti
See Edgerton v. Clinton, supra, 311 Conm. 240.

* The listing of judges reflects their seniority status on this court as of
the date of oral argument.
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plea, that she presented the court’s plea offer to the petitioner without
giving him any advice on that offer, and that she did not give the peti-
tioner a professional assessment of the court's offer of nine years to
serve in the context of the facts underlying the charges against him'and
his potential total sentence exposure of eighty-five years incarceration.
3. The petitioner could not prevail on his claim that although the habeas
court made no findings concerning prejudice, this court should presume
prejudice on the basis of the record and order that the petition for a
writ of habeas.corpus be granted and that the court be ordered to give
the petitioner the opportunity to plead guilty under the plea agreement

-_he previously was offered by the trial court; because the habeas court

150 Conri. App. 781 JUNE, 2014 783
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habeas appeal, Christopher M. Neary, provided ineffec-
tive assistance by withdrawing the petitioner’s claims
of ineffective assistance of counsel concerning the peti-
tioner’s criminal trial attorney, Sheridan L. Moore; (2)
the court erred in dismissing his claim that Moore had

* provided ineffective assistance by improperly conclud-

ing that the doctrine of deliberate bypass applied to bar
that claim; (3) Moore rendered deficient performance
during the petitioner's criminal proceedings by failing

was in the best position to determine whether it was reasonably likely
that the petitioner would have accepted the court's offer had he received
' adequate advice from M, the case was remanded for further findings
on the issue of whether the petitioner was prejudiced by M's defi-
cient performance. . ... e

Argued February 6—officially released June 10 2014
Procedural H'z,st_O'ry

Amended petition for a ‘writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Sferrazza, J.; judgment
dismissing the first count of the petition and denying
the second count of the petition, from which the peti-
tioner, on the granting of certification, appealed to this
court. Reversed in part; further proceedings. -

.Naomi T. Fetterman, assigned counsel, with whom,
on the brief, was Aaron J. Romano, for the ‘appellant
(petitioner).

Mitchell S. Brody, senior assistant state'’s attorney,

o

with whom, on the brief, were Maureen Platt, state’s—
attorney, and Eva B. Lenczewski, supervisory assistant
state’s attorney, for the appellee (respondent).

Opinion ) )

BEAR, J. The petitioner, Alison Barlow, appeals from
the judgment of the habeas court dismissing in part and
denying in part his third petition for a writ of habeas
corpus. On appeal, the petitioner claims: (1) the court
erred in denying his claim that counsel for his second

to advise the petitioner adequately regarding the court’s
plea offer; and (4) although the habeas court made
no findings concerning prejudice, we should presume

petition. for a writ of habeas corpus be granted and
that the court be ordered to give the petitioner the
opportunity to plead guilty under the plea agreement
he previously was offered by the trial court. We agree
with the petitioner’s second and third claims, and, on
this basis, conclude that it is unnecessary to consider

" his first claim. We do not-agree with his fourth claim,

however, and thus conclude that the case must be
remanded to the habeas court for further findings on
the issue of prejudice.! Accordingly, the judgment is
reversed in part, and the case 1s remanded to the
habeas court.

The record reveals the following relevant facts and
procedural history. The petitioner had been charged

mit murder and conspiracy to commit murder. He was

Withi several serious erities; including attempt to-com="

. DrPﬂldlC° on the basis, of the regord and order that the _

offered 2 “one time” plea deal by the court that included

a sentence of nine years to serve. The petitioner instead
wanted a deal that would require him to serve only six

! Because we conclude that the court improperly, sua sponte, raised the
issue of deliberate bypass and that the petitioner proved in the habeas.court
that Moore's performance was deficient conceming the plea offer, we also
conclude that we need not consider the issue .of whether Neary's perfor-
mance was deficient for failing to pursue the issue of Moore's performance.
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years incarceration. The court informed him that the
deal it offered was good for one day only, after which
his case would be placed on the trial list. The petitioner
did not accept the court’s offer at that time. The offer,
however, ultimately remained in effect for approxi-
mately one year before it was withdrawn. The petitioner
' was tried by a jury and found guilty of the charges. He
was given a total effective sentence of thirty-five years
. incarceration.? His conviction was upheld on appeal.

150.Conn. App. 781
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the petition for certification to appeal. See Barlow v. -
Commissioner of Correction, 131 Conn. App. 90, 26
A.3d 123, cert. denied, 302 Conn. 937, 28 A.3d.989 (2011)

The present appeal concerns the petitioner’s third
habeas petition. In it, he alleges that Moore was ineffec-
tive, and that Neary was ineffective in amending the
second habeas. petition to withdraw his ineffective
assistance claims concerning Tsimbidaros and Moore.
The habeas court determined that the petitioner’s first

See State v Barlow; T0-ConnAppr 232797 A2d-605;
cert. denied, 261 Conn. 929, 806°A 2d 1067 (2002).

In his first habeas petition, the petitioner, initially
acting in a selfrepresented capaeity; alleged . thut-his
trial counsel, Moore, was ineffective, inter alia, in failing
to counsel him fully regarding the time limitation on the
availability of the trial court’s plea offer. His appointed
counsel, Peter Tsimbidaros; then amended the first
habeas petition and withdrew the ineffective assistance
claim concerning Moore. The first habeas. petition was
not successful,

The petitioner, again initially acting in a self- -repre-
sented capacity, filed a second habeas petition alleging
that Moore had been ineffective, and that Tsimbidaros
had beenireffective by withdrawing the claim concern-
ing Moore from the first habeas petition. Appointed
counsel, Neary, then filed an amended petition, with-
drawing those claims. This second habeas petition was

claim, which was based on the alleged ineffective assis-
tance of Moore, had been deliberately bypassed, and,
therefore; the court dismissed the first count of the -
. _petition. As to the second count, the court determined

that the petitioner failed to prove. that N eary had been .

ineffective by withdrawing the claims concerning Tsim-

~ bidaros and Moore. In considering the claim concerning

Neary, however the court necessarily examined .

- whether there was merit to the petitioner’s claim that

Moore had been ineffective. The court specifically
found that “Moore fully apprised the petitioner as to
the terms of the plea offer, including its temporary
nature, the strendths and weaknesses of the prosecu-
tion and defense cases, and the possible outcomes after
trial.” It also found that “Neary averred that he exarm-

7 -—ined ‘Moore’s performance for the pétitiorier’s defense

and found no basis for such an ineffective assistance
claim [concerning] her.” The court concluded that the
petitioner had failed to prove that “Moore was deficient

denied, and the habeas court, thereafter, denied the
petition for certification to appeal. We dismissed the
petitioner’s appeal from that Jjudgment after concluding
that the court did not abuse ‘its discretion in denying

* The petitioner was convicted of attempt to commit murder in violation
of General Statutes §§ 53a<49 (2) (2) and 53a-! -54a, conspiracy to commit
murder in violation of General Statutes §§ 53248 (2) and 53a- -54a, two counts
of assault in the first degree in violation of General Statutes § 532-59 (2)
(1), and alteration of a firearm identification nuraber in violation of General
Statutes § 29-36. -

In any of the ways alleged ... [or] that Attorney Neary
or Attorney Tsimbidaros rendered ineffective - assis-
tance by withdrawing the claims [concerning] Moore

" Accordingly, the court denied the petition as to

'the second count. The court granted certification to

appeal,; and this appeal followed.
1 _
We first consider the petitioner’s claim that the court

improperly applied the doctrine of deliberate bypass to
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his claim that Moore’s assistance was ineffective with
respect to the court’s plea offer. He argues that the
doctrine of deliberate bypass does not apply to ineffec-
tive assistance of counsel claims in habeas proceedings,
but that it applies only to claims that should have been
raised on direct appeal but were deliberately bypassed.
He further argues that the respondent, the Commis-

- sioner of Correction, never raised this claim before the

habeas court and that our case law has established that

150 Conn. App. 781 . JUNE, 2014 787
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A.3d 1209 (2013), we recently explained. that the doc-
trine of deliberate bypass “historically has arisen in the

- context of habeas petitions involving claims procedur-

ally defaulted at trial and on appeal. See Crawford v.
Commissioner of Correction, 294 Conn. 165, 186, 982
A.2d 620 (2009) (observing that since Jaclcson v. Com-
missioner of Correction, 227 Conn. 124, 132, 629 A.2d
413 [1993], our Supreme Court* consistently and broadly
has applied the cause and prejudice standard to trial

thedeliberate bypass doctrine automatically beconmes
inapplicable when a claim of ineffective assistance of
counsel is raised. The respondent argues that the doc-
trine applies in this instance because the petitioner

knowingly and voluntarily declined to pursue his alaim ™

concerning Moore by permitting Neary to withdraw that
claim:® The respondent also argued during appellate
oral argument that, although it neither raised nor argued
the doctrine of deliberate bypass before the habeas

court, the court was within its authority to raise the -

doctrine sua sponte. We need not decide  whether the
doctrine could apply in this instance because we con-
clude that the court improperly raised the doctrme
sua sponte.* ‘

.. Fractice Book § 23-30 (b) provides, in relevant part,

that the respondent’s return “shall allege any facts in

support of any claim of procedural default, abuse of
the writ, or any other claim that the petitioner is not
entitled. to-relief.” (Emphasis_added.). In Fine v..Com.-

level-and-appellate] levelprocedural-defaults-imrhabeas
corpus petmons .

“If the respondent claims that the pemtloner should
have raised. the issue [previously] .. . ... the elaim fof- -
procedural default] must be raised in th,e return or it
will not be considered at the [habeas] hearing.”
(Emphasis added.) W. Horton & K. Knox, 1 Connecticut
Practice Series: Connecticut Superior Court Civil Rules
(2013-2014 Ed.) Rule 23-30, official comments, p. 1031.

“[Tlhe plain language of Practice Book § 23-30 ()
requires the [respondent] to plead procedural default
in [the] return or [the respondent] will relinquish the
right to assert the defense thereafter. . . . [Ijn Con-
necticut, although the petitioner has the burden of prov-
irig cause and prejudice . ... that burden does not arise

" untilaffer the respondeént raisés the claim of procedural

default in [the] return. . . . Because the respondent
did not plead procedural default as an affirmative
defense . . . the court could not find that the peti-

missioner of Correction, 147 Conn. App. 136, 141, 81

*We note that the petitioner argues in his reply brief that he did hot
knowingly and voluntarily decline to pursue this claim and that this is
demonstrated by Neary’s testimony that-he specifically told the petitioner
that such claims could be raised in a later habeas proceeding.

¢ We offer no opinion on the status of the doctrine of deliberate bypass
in habeas proceedings alleging ineffective assistance of counsel, but we
note that our Supreme Court has most recently discussed that issue in
Crawford v. Commissioner of Correction, 294 Conn. 165, 180-90, 982 A.2d
620 (2009).

tioner was procedurally defaulted . . . .” (Citation
omitted; internal quotation marks omitted.) Ankerman
v.. Commissioner of - Correction, 104 Conn. App. 649
654-55, 935 A.2d 208 (2007), cert. denied, 285 Conn.
0186, 943 A.2d 474 (2008); see Milner v. Commissioner
of Correction, 63 Conn. App. 726, 733, 779 A.2d 156
(2001) (supporting and applying position of federal
habeas commentators that “petitioners generally need
not raise waiver and procedural default matter in their
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initial pleading and briefs, because the burden to raise
and prove those defenses is on the [respondent]” [inter-
nal quotation marks omitted]):’ :

In the present case, the respondent did not claim in

' -the returnthat the petitioner had procedurally defaulted.
- (or that the doctrine of deliberate bypass was applica-

ble). Accordingly, we conclude that the court improp-
erly raised the doctrine of deliberate bypass sua sponte
and, therefore, thatit erred in dismissing the petitioner’s

150 Conn. App. 781

JUNE, 2014 789
Barlow.v. Commissioner of Correction

that she was not required to tell him whether to take
the plea. The respondent further argues that, although
Vazgquez v. Commissioner of Correction, 123 Conn.
App. 424, 437-38,.1 A.3d 1242 (2010), cert. denied, 302
Conn. 901, 23 A.3d 1241 (2011); holds.that specific rec-
ommendations may be required in certain situations,
in the current case, where Moore represented the peti-
tioner in 1997-98—long before Vazquez was decided—
her competency should be measured-against the bench-
mark of competence atthat time and not “under ciyrent

. United States constitution .

claim concerning Mooré on this basis.®
I

'We next consider the petitioner’s claim that Moore -
rendered ineffective assistance of couiilsel diring the -~

petitioner’s criminal proceedings. The petitioner argues
in relevant part that Moore's “decision not to advise
[the petitioner], or any of her clients, with respect to
plea offers was motivated by her desire to avoid habeas
and grievance actions in which clients could claim that
they were coerced into pleading guilty. . . . This blan-
ket strategy was in no way formulated to benefit [the

' petitioner], and, to the contrary, her self-imposed pro-
tective mechanism put [het] interests in conflict with

those of [the petitioner], who, asa defendant exercising
his right to-counsel under. the sixth amendment to the
e"pects to be coun-
seled . . . ."” (Citation omitted.) The respondent con-
tends that Moore adequately advised the petitioner and

“

\

. standards.”” We agree with the petitioner that Moore

" The respondent's contention that in. Vazquez we anmounced ‘2 new stan-
dard for counsel during: plea negotiations has no merit. A similar argument
was made:-before the. United. States-Cours-of - Aopeais-fosthe-Sucond.Cirenit
in Roccisano v. Menifee, 293 F.3d 51, 59 (2d.Cir. 2002), when the petitioner
in that case argued that he could not have raised his claim that counsel did
not adequately advise him previously because the court had not yet decided
Boria v. Keane, 99 F.3d 492 (2d Cir. 1996), cert. denied, 521 U.S. 1118, 117
S. Ct. 2508, 138 L. Ed. 2d 1012.(1997). Specifically,-the court explained:
“Roccisano’s contention that he could not assert his present claim until he
learned of our decision in Boria is meritless, however, for the principle
applied in Boria, ie., that the right to effective assistance of counsel encom-
passes.the accused's right to be informed by his attorney as to the relative
merits-of pleading guilty and proceeding to trial, was hardly novel, having
been articulated clearly by the Supreme Court nea.rly a half-century earliér,
see Von Moltke v. Gillies, 332 U.S. 708, 721, 68 S. Ct. 316, 92 L. Ed. 309

(1948) ([plror to trial an accused is éntiﬂed to rely upon his counsel to

make an independent examination of the facts, cxrcmnsta.nces, pleadings
and laws involved and: then to offer his informed opinion as to what plea.
should be entered).

“In Boria, we applied this principle in holding that an attorney had ren-
dered constitutionally deficient assistance to the defendant by failing to

f-Reasonable-prior- written-notice-of-and-the- opportunity-to-be-heard
concerning a claim -or, defense are fundamental aspects of procedural due
process. See, e.g., Connolly v. Connolly, 191 Conn. 468, 475, 464 A.2d 837
(1983) (“[t]he purpose of requiring written motions is not only the orderly
administration of justice; see Malone v. Steinberg, 138 Conn. 718, 721, 89
A.2d 213 (1952}; but the fundamental requirement of due process of law.
Winick v. Winick, {153 Conn. 294, 299, 216 A.2d 185 (1965)]™).

& Although the court dismissed the petition as it-related to the ineffective
assistance claim concerning Moore, it nonetheless examined whether Moore
was ineffective when it reviewed the petitioner’s claims concerning former
habeas counsel, which alleged that they were ineffective for failing to pursue
ineffective assistance claims conceming Moore.

discuss-with-him-the-advisability-of-accepting-or-rejecting-a-proffered-plea—
bargain that would have resulted in a prison term of one-to-three years,
where the attorney félt it would be suicidal to-go to trial and the defendant, -
after going to trial, received a sentence of [twency] years to life. See [Boria
v. Keane, supra, 99 F.3d 494-95). We noted that although our own Court
had not previously been called upon to articulate the rule that an accused
is entitled to receive such-advice, our holding was based principally on the

standards for claims of ineffective assistance of counsel set out more than

a decade earlier in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052,
80 L. Ed. 2d 674 (1984), and on well established principles set forth in
American Bar Association (ABA) guidelines: While the Second Circuit may
nothave spoken, the Strickland Court has indicated how the question should
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rendered deficient performance to the petitioner con-
cerning the plea offer.

We begin with the applicable standard of appellate

review and the law governing ineffective assistance of
counsel claims. “The habeas court is afforded broad
discretion in making its factual findings, and those find-
ings will not be disturbed unless they are clearly errone-
ous. . . . The application of the habeas court’s factual
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to plenary review. . . . Sastrom v. Mullaney; 286
Conn. 655, 661, 945 A 2d 442 (2008).

“A finding of fact will not be disturbed unless it is
clearly erroneous in view of the evidence and pleadings
in the whole record As we have noted pre-
viously, however, when a question of fact is essential
to the outcome of a particular legal determination that

. implicates a defendant’s constitutional rights, and the

credibility of witnesses is not the primary issue, our

findings to the pertinent legal standard, however, pre-
sents a mixed question of law and fact, which is subject

be resolved. Just before starting its discussion of the merits, it observed

- that it had granted certiorar to consider thestandards-by-wwhicito-judge———-— — wmeze - =2

a contention that the Constitution requires that'a criminal judgment be
overturned because of the actual ineffective assistance of counsel. {Id.] 684

. Later it pointed to [plrevailing norms of practice as reflected in
Amencan Bar Association standards as dmdes to determining whatis reason-
able. Id. [688] .

“The Amencan Bar Association’s standard on the precise question before
us is simply stated in its Model Code of Professional Responsibility, Ethical
Consideration 7-7 (1992): A defense lawyer in a criminal case has the duty
to advise his client fully on whether a particular plea to a charge appears
to be desirable. . . . Boria [v. Keane, supra, 99 F.3d] 496 . . . .

“Further, as recognized in Boria, the principle articulated by the Supreme
Court in Von Moltke in 1948 had been reiterated decades prior to Boria by
other circuit courts of appeals in Walker v. Caldwell, 476 F.2d 213, 224 (5th
_ Cir. 1973), and Jones v. Cunninghgm, 313 F.2d 347, 353 (4th Cjr.), cert.~
denied, 375 U.S. 832, 84S.Ct 42, 11 L. Ed. 2d 63 (1963), and by the district
court in which Roccisano was convicted and filed his 1991 and 1995 Motions,
see Boria {v. Keane, supra, 99 F.3d] 497 ([iln United States v. Villar, 416
F. Supp. 887, 889 [S.D.N.Y. 1976], Judge Motley . . . made the following

observation-about-effective.-assistance- of-counsel-Effective-assistance- of —

counsel includes counsel's informed opuuon as to what pleas should be
entered).

“In sum, the principle that defense counsel in a criminal case must advise
his client of the merits of the government's case, of what plea counsel
recommends, and of the likely results of a trial, was established long before
Roccisano was even prosecuted. Roccisano plainly was aware of the factual
basis for his present claim, knowing what counsel's advice to him had been.
The fact that Boria had not yet been decided gave him no excuse for not
raising his present claim at least as early as his first, [motion pursuant to
28 U.S.C. § 2255]).” (Citations omitted; emphasis altered; internal quotation
marks omitted.) Roccisano v. Menifee, supra, 293 F.3d 59-60.

custonmary deferencetothetrial cowmt's factual findings
is tempered by a scrupulous examination of the record
to ascertain that the trial court’s factual findings are -
supported by substantial ‘evidence. [Wlhere the

“Tegal “econiclusicns ol e CowE T “sre~chaltenged;~ four~ -

review is plenary, and] we must determine whether
they are legally and logically correct and whether they
find support in the facts set out in the memorandum
of decision . . . . State v. Mullins, 288 Conn. 345, 362—

63, 952 A.2d 784 (2008).” (Internal quotation marks

omitted.) Staie v. DeMarco, 311 Conn. 510, 519-20, 88
A.3d 491 (2014); id., 520 (if credible witness’ “own testi-
mony as to what occurred is internally consistent and
uncontested by the defendant but, in fact, undercuts
the trial court’s ruling in favor of the state, a reviewing
court would be remiss in failing to consider it”).®

8 We find the language of State v. DeMarco, supra, 311 Conn. 520, to be
instructive: “{I]f, upon examination of the testimonial record, the reviewing
court discovers but one version of the relevant events upon which both the
state and the defendant agree, and such agreement exists both at trial and
onappeal, the reviewing conrtmay rely on thatversion of.events in evaluafin g

the propriety of the trial court's determinations and determining whether
the trial court’s factual findings are supported by substantial evidence. In
a case where the trial court has concluded that the police action at'issue
was justified and the undisputed version of events reflected in the transcript
was adduced by the state through testimony of the police officers, a
reviewing court's reliance on that version of events is particularly appro-
priate. If the officers’ own testimony as to what occurred is internally consis-
tent and uncontested by the defendant but, in fact, undercuts the trial court's
ruling in favor of the state, a reviewing court.would be remiss in failing to
consider it.”

Our Supreme Court in DeMarco was careful to insert a2 footnote stressing
that the finder of fact is free to credit parts of a witness’ testimony and to
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“A criminal defendant is constituﬁona]ly entitled to
- adequate and effective assistance of counsel at all criti- -

cal stages-of criminal proceedings. . . .. This right
arises under the sixth and fourteenth amendments to
the United States constitution and article first, § 8, of
the Connecticut constitution. . . . It is axiomatic that
the right to counsel is the right to the effective assis-
tance of counsel.” (Citations omitted; internal quotation
marks omitted.) Mozell v. Commissioner of Correction,
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responsibﬂiﬁes'm the plea bargain process, responsibil- -
ities that must be met to render the adequate assistance

- of counsel that the Sixth Amendment requires in the
' criminal process at critical stages. Because ours is for

the most part a system of pleas, not a system of trials

. it is insufficient simply. to point to the guarantee
of a fair trial as a backstop that inoculates any errors
in the pretrial process. To a large extent . . . horse
trading [between prosecutor and defense counsel]

2917Cemi 62, 77,967 A-2d 417 (2009). The Uxnited States
Supreme Court, long before its recent decisions in Mis-
souri v. Frye, 566 U.S. 134, 132 S. Ct. 1399,'182 L. Ed.

.2d 379 (2012), and Lafler v Cooper, 566 U.S: 156, 132
"8 ¢t 1376, 182 1. Bd. 2d 398" (2012), recoguzed that
. the two part test articulated in Strickland v. Washing-

ton, 466 U.S. 668,104 S. Ct. 2052, 80 L. Ed. 2d 674 (1982),

applies to ineffective assistance of counsel claims aris-
‘ing out of the plea negotiation stage. Hill v. Lockhart,
" 474 U.S. 52, 57, 106 S. Ct. 366, 88 L. Ed. 2d 203 (1985);
see also Missouri v. Frye, supra, 140 (“Hill established
that elaims of ineffective assistance of counsel in the
" plea bargain context are governed by the two-part test
set. forth in Strickland™).

.- “Ninety-seven percent of federal convictions and

ninety-four percent of state convictions are the result
of guilty pleas. . . . The reality is that plea -bargains
have become so central to the administration of the

determines who-goes™ tojail and for - how-long—That-is

what plea bargaining is. It is not some adjunct to the

crirminal justice system; it is the criminal justice system.
. In today’s eriminal justice system, therefore, the’

" “negotiation of a plea bargain; rathér than {fie unfoldinig - =~
_ of a trial, is .almost always the critical point for a

- defendant.

“To note the prevalence of"plea bargaining is not to
criticize it. The potential to conserve valuable prosecu-
torial resources and for defendants to admit their
crimes and receive more favorable terms at sentencing
means that a plea agreement can benefit both parties.
In order that these benefits can be realized, however,
criminal defendants require effective counsel during
plea negotiations. Anything less . . .  might deny a
- deferrdant effective representation by counsel at the
only.stage when legal aid and advice would help him.”
(Citatiohs omitted; internal quotation marks omitted.)
Missouri v. Frye, supre, 132 S. Ct. 1407-1408; see also

—— ——-¢-~@I=inunal-;justiee—system—ﬂnat-:—defense—-cuunsd have

reject other parts. See id., 520 n.4. That specific limitation leads us to believe
that the broad review approved in DeMarco is to be used sparingly and only
where the overall thrust of 2 witness’ testimony, relied upon by both parties,
is clear and unequivocal.

We believe that Mooere's testimony in the present case- fa.Lls into ‘that
narrow category. Her testimony, which we have carefully reviewed, was

clear and unequivocal. It was relied on by both sides, and credited by all -

Pparties and by the habeas court. We conclude, then; that the circurastances
of the present case fit within the narrow exception recognized in DeMarco,
and that we may rely on facts apparent from Moore's testimony, even though
not expressly found by the habeas court.

!

L3 gk el dea 2 anlii e 2y S

Gonzalez v. Commissioner of Correction, 308 Conn.
463, 478-79, 68 A.3d 624, cert. denied sub nom. Dzure-
nda v. Gonzalez, Us. |, 134 8. Ct. 639, 187 L.

" Ed. 2d 445 (2013).

Under_' the two part Strickland test, a petitioner
asserting a claim of ineffective assistance of counsel

-must demonstrate both deficient performance and prej-

udice. Ledbetter v. Commissioner of Correction, 275
Conn. 451, 460, 880 A.2d 160 (2005), cert. denied sub
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nom. Ledbetter v. Lantz, 546 U.S. 1187, 126 S. Ct. 1368,

164 L. Ed. 2d 77 (2006). The petitioner will meet- hlS ‘

burden by establishing that counsel’s performance “fell
below an objective standard of reasonableness”; Strick-
land v. Washington, supra, 466 U.S. 688; and that “there
is areasonable probability that, but for counsel’s unpro-

- fessional errors, the result of the proceeding would
have been different.” Id., 694. Where, as here, a peti-.

tionerrejects a plea offer, he must establish that “but for

-
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United States, 208 F.3d 41, 48 (24 Cir. 2000). ‘Counsel’s
conclusion as to how best to advise a client in order
to avoid, ori the one hand, failing to give advice and,
on the other, coercing a plea enjoys a wide range of
reasonableness . . . ." Vazquez v. Commissioner of

’Correction,_ supra, 438. The need for recommendation

depends on ‘countless’ factors, such as ‘the defendant’s

chances of prevailing at trial, the likely disparity n

sentencing after a full trial as compared to a guilty

the-ineffective-advice-of-counsel-there-is-areasonable
probability that the plea offer would have been pre-

sented to the court (i.e., that the defendant would have -

accepted the plea and the prosecution would not have

" withidrawn it in light of intervening circumstances), that

the court would have accepted its terms, and that the
conviction or sentence, or both, under the offer’s terms
would have been less severe than under the judgment

and sentence that in fact were imposed.” Lafler v. Coo- ,

“per, supra, 566 U.S. 164; see also Missouri V. Frye,
supra, 566 U.S. 147. :

When considering whether Moore’s performance was
deficient for failing to advise and assist the petitioner
concerning the court’s plea offer, the habeas court
explained: “Moore acknowledged that it was her prac-

- tice never to reconmmend to a crirninal defense client

to accept or reject a plea offer. She abstained from
doing so to avoid later claims of a coerced plea. In
- particular, she made no recommendation to the peti-

plea . .. whether [the] defendant has maintained his~

innocence; and the defendant’s comprehension of the
various factors that will inform [the] plea decision.’ Id.

“The court 14 found that Moore fully apprised the

petitioner as to the terms of the plea offer, including

its temporary nature, the strengths and weaknesses of
the prosecution and defense cases, and the possible
outcomes after trial. . . . [The court] also explained

to the petitioner this information. The proof of the peti- -

tioner’s guilt hinged on the believability of a coconspira-
tor and circumstantial proof linking a weapon to the

' petitioner, that is, conviction was not a forsgone con-

clusion.

“The c¢ases which have found defense. counsel waiit-

ing for failure to recommend acceptance of a plea offer
have typically involved hopeless caseés where going to
trial was ‘suicidal’ and where the disparity between the

tioner as to whether to accepf or reject the nine year
offer. The question arises as to whether a practice
eschewing such a recommendation comports. with
effective representation.

“There is no per se requirement obligating defense

counsel to make such a recommendation. Edwards v.
Commissioner of Correction, 87 Conn. App. 517, 524~

25, [865 A.2d 1231] (2005); Vazquez v. Commv,sswne'r'

of Correction, [supra, 123 Conn. App. 437—40%; Purdy v.

plea-offer-and-the-potential-sentence- after-trial-was——————— —

enormous. See., e.g., Boria v. Keane, 99 F.3d 492 (2d
Citr. 1996) [cert. denied, 521 U.S. 1118, 117 S. Ct. 2508,
138 L. Ed. 2d 1012 (1997)]. The circumstances of the
present case differ markedly from such a scenario.”

The petitioner argues that the habeas court erred in
rendering its decision because Moore testified during.
the habeas trial that she presented the court’s plea of_fer
to him without giving him any advice on that offer,
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Supreme Court of the United States 5'3 _fé‘
Office of the Clerk :

Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court

April 29, 2019 (202) 479-3011

Mr. Michael A. Young
Prisoner ID #232802
MacDougal CI

- 4486 East Street South
Suffield, CT 06080

Re: Michael A. Young v
v. Carol Chapdelaine, Warden
No. 18-7321
Dear Mr. Young:

The Court today entered the following order in the above-entitled case:

The petition for rehearing is denied.

| Sincerely,

Gtt! £ o

Scott S. Harris, Clerk
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Supreme Court of the United States Rece wed
Office of the Clerk = -9
Washington, DC 20543-0001 55

Scott S. Harris
Clerk of the Court

April 29,2019 (202) 479-3011

Mr. Michael A. Young
Prisoner ID #232802
MacDougal CI

4486 East Street South
Suffield, CT 06080

Re: Michael A. Young
v. Vernon Oliver, Judge, Superior Court of Connectlcut Tolland

Judicial District, et al.
No. 18-8223
Dear Mr. Young:

The Court today entered the following order in the above-entitled case: -

The petition for a writ of certiorari is denied.

Sincerely,

Got! £ s

Scott S. Harris, Clerk
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(Your Name) -~
VS.

Vernen O\wec’ EtAl, _ — RESPONDENT(S)

MOTION FOR LEAVE TO PROCEED-IN FORMA PAUPERIS

The petitioner asks leave to file the atfached petition for a writ of certiorari
without prepayment of costs and to proceed in forma pauperis.

Please check the appropriate boxes:

X3 Petitioner has
the following court(s):

M U S Didnct Coutt & Cennef“cu* |
) S, Distad Court Sor "SECORD CTRCOTT Covit ¢§ ﬁbpea\ﬂe

[ Petltloner has not previousl
pauperis in any other court.

previously been granted leave to proceed in forma pauperis in

y been granted leave to proceed in SJorma

[ Petitioner’s affidavit or declaration in support of this motion is attached hereto.

(O Petitioner’s affidavit or declaration is not attached because the court below
appointed counsel in the current proceeding, and:

[]The appointment was made under the following provision of law:

or
[1a copy of the order of appointment is appended
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AFFIDAVIT OR DECLARATION
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

I | Ou 4 » am the petitioner in the above-entitled cage, In support of
my motion to proceed in Jor pauperis, I state that because of my poverty I am unable to pay

the costs of this case or to give security therefor; and I believe I am entitled to redress.

1. For both you and your spouse estimate the average amount of money received from each of
the following sources during the past 12 months. Adjust any amount that was received
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross
amounts, that is, amounts before any deductions for taxes or otherwise, :

Income source Average monthly amount during ~ Amount expécted
the past 12 months - next month
You Spouse You Spouse

s 0.00 s NN\ |
$_ O00 5 |
$__O.00 $_ |

Employment

Self-employment

Income from real property
(such as rental income)

Interest and dividends

Gifts $___O.0D s
Alimony | $M $ |
Child Support $___O0D s |

Retirement (such as social
security, pensions,
annuities, insurance)

Disability (such as social
security, insurance payments)

Unemployment payments s__O,00 &1 3 Q.00 $_ |
Public-assistance $__0O.00 1 O.00 $ 1

(such as welfare)

Other (specify):

s 006 5 |, S 00 $\Y

Total monthly income: $\D£D $i_ $ oY $\



2. List your employment histor

y for the'past two years, most recent first. (Gross monthly pay
is before taxes or other deductions.)

Employer | Address Dates of Gross monthly pay

. _N ONE 3]” Employment | g 0 f\ﬂrj

_—
_ S

3. List your spouse’s em

ployment history for the past two
(Gross monthly pay is

years, most recent employer first,
before taxes or other deduetions.)

Employer Address Dates of Gross monthly pay

_ : | Em_P'? ment M
— N \A B s NJR

$
o
4. How much cash do you and your Spouse have? § :
Below, state any money you or your Spouse have in bank accounts or in any other financia]
institution.

Type of account (e.g., checking or saVings) Amount you have
NoNE RO

s

Amount your spouse has

¥ou own or your spouse owns. Do not list clothing
and ordinary household furnishings.

[ ] Home O Other real z[e\sfate_

"~ Value \\‘ QMVE Value \ @) NE

[ Motor Vehicle #1 ' L] Motor Vehicle #2 ‘ ,
Year, make & model ﬂf&e\ Year, make & mode] “& &) ‘\)6
Value N ! A Value V\j ! H

(] Other assets e .
Description N ON E :
Value N\ R :

M




6. State évery person, business, or organization owing you or your Spouse money, and the

amount owed. ' ‘ ,
Person owing you or Amount owed to you’ Amount owed to your spouse
your spouse money

NoE s INBNFE s NoaeE
| ) ) _
$

7. State the persons who rely on you or your spousé for support. For minor children, Iist initials
instead of names (e-g. “J.S.” instead of “John Smith”).

Name Relationship ‘ ge
D L 11 S | 1

8. Estimate the average monthly expenses of you and your family. Show Separately the amounts
paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly, or

annually to show the monthly rate.

You Your spouse

Rent or home-mortgage payment
(include lot rented for mobile home)

Are real estate taxes included? OYes [JNo
Is property insurance ineluded? OYes ONo

Utilities (electricity, heating fuel,
water, sewer, and telephone)

Home maintenance (repairs and upkeep) $ $

Food , $ , $

Clothing - R s |

Laundry and dry-cleaning : $AY $%VL
J N

Medical and denta] expenses $ S



You Your spouse

)| s NI

Transportation (not including motoy vehicle payments) $

Recreation, entertamment newspapers, magazines, etc $
Insurance (not deducted from wages or included in mortgage payments)

Homeowner’s or renter’s

Life
Health
Motor Vehicle $
Other: —_— $

Taxes (not deducted from wages or included in mortgage payments)

(specify): —_— : - S

. Installment Payments

Motor Vehicle
Credit card(s)
Department store(s)
Other: .
Alimony, maintenance, and support paid to others

Regular expenses for operation of business, profession,
or farm (attach detailed statement)

Other (specify):

Total monthly expenses:



9. Do you expect any major changes to your monthly income or expenses or in your assets or
liabilities during the next 12 months?

CYes X No If yes, describe on an attached sheet.

10. Have you paid — or will you be paying ~ an attorney any money for services in connection
with this case, including the completion of this form? X Yes [JNo

£- .
If yes, how much? 3[;606‘90

If yes, state the attorney’s name, address, and telephone number:

Neceman Pattis Esq,
Pet (s LAWY Form _ |
333 C’Brangﬁfjtreat New tewen CT,OLSI,

11. Have you paid—or will you be paying—anyone other than an attorney (such as a paralegal or
a typist) any money for services in connection with this case, including the completion of this

form?

J Yes (1 No

If yes, how much?

If yes, state the person’s name, address, and telephone number:

12. Provide any other information that will help explain why you cannot pay the costs of this case.

Becavse have been KIDNAPPEN For past S "/ﬁ“\fE'ﬁRsﬂo\r\) cuvient bqf n
il . 4 AL P i q T 5
"HEW 1 UNLAWFOL regtraint in VIOLATTON 6F $*umendmedt “NoT" ke

“SUBIECT Ho * THTS CROLE ‘and UNUSOAL 'punishm ent 1L

I declare under penalty of perjury that the foregoing is true and correct. -

Executed on: JV\G\\; 3?A , 2019

MYy E\FHAM\ Ivmocence" -
Signature)

/
Miched A, 48”’”3) Petitio ney”




J,9.50PREME COURT

C G | C&S MOe
Mld\‘?\?_\’AXD NB - [B~R3AR3

Vi .7
Vernen Olwer EHA|. ‘ ﬂ”\a\ye— 2019

_ IMMEDTATE RULE 44 PETTTION FOR REHEARTNG ANEME RGENCY
- —RULE b3 'SVSPENSTON OF CERTITORART"DENTAL

THIS TS CoRRECT'ATIACH Y REPLACEMENT

_Cetfuabion Vader A30SCE 170

—The vadecsign cexlifies under pena \Log PERTORY that {h eforgomey
“CoRRECY vergion witih HEAD NOTE * 3-ak-14 dake was in “FACT ncluded

AL other cortitied CoPLES sent Yo' AU sther PARTIES 4o cthis .
_UACTION.. 50! The originol 'COURT Version was the oNLY 'mskdad

E&P\L\é CH Lf S‘u\bm \:H€A
by A "Frcko Tanscencds

" Michae A. Yound Paoner

TheSole SRVIVOR'S SPecaaL secReT inteligence diminaling AL forums ot
| |  Malidous LAY 1



HAEL A.YOUNG
V.
CARQCL CHAPDELAINE

RULE

f

| Tius @R&Eﬂ"ﬂd}aak" 4 sn
UNITED STATES"SUPREME"COURT M‘{ "W\ RULE A 'a TI"‘ELY 3-29-4 15

*

LE 31{3 “CompeTENT complinnce "SAME" 3-205)3 §3ng 1!
S EEq %Fum\e! &edarq‘ﬂen ‘mse*\—\ \ i\

18-7321
MaRCH 3% 2019

MOTION EOR"EMERGENCY“RULE 36"DECLARATION "TO ENLARGEMENT ON

PERSONAL RECOGNIZZ&NCF PENDING"FINALITY"

"NOW'..Comes petitioner

"'HONORABLE''Court" SUPREME

alreadv w1th"GOOD"forg01ng";CAUSE"expllcltly"SHOWN"

“mVES"t}IiS
CHIEF-‘;'Justlce"'IRUH{ BADER GINSBURG"under"RULE 36.3(a), tb)for

"EMERGENCY"'declaration

I.

"OORRUPT"STATE COURT"REVIEW""

to immefliate"ENLARGEMENT"'on"PERSONAL RECOGNIZANCE'pending"My"
"FINALITY"in aoove"ENTITLED"matter. . I further support thereof as follows...

RECEIVED
MAR 26 2019

’ F THE CLERK
(SDSIE'RCEM% COURT, U S.

| . ERROR OF"FACIUAL"LAW"_

!

!
1. "YES" .As I"DENY"the";R

IGHT"to remain”SILENT"the"PROPER"standard of!'LEGAL"review here

exceeds way''BEYOND'the co_nstltutlonal"L]‘MITATIONS" £"' OBSTRUCTIONIST"O11iver"MISCONDUCTED"

Planko"MISAPPLICATION". ",
at*1%2. . "YES". .In egregi
"' SUPREME AU'I‘HORITY"Ooan_
to conform to"REDUIREMENT

SEE"trial court 11-13-14 transcript 3:16-cv-1720(AWT) [Doc. 20]1"FoUuND"
ous''NON"compliance"THIS CASE"is much"MORE"consistant with state court
rmation set forth by State v.LaFleur 307 Conn.115..

.In that it"FAILS"
S"of "FEDERAL" constltutlonal"LAW":m light of"CIﬂ:E:F"Justlce"CHASE T.

ROGERS"supervisory allgnment"HOIDING"Wlth"THIS"courts"CHIEF"Just:Lce"ROBERT A.KATZMANN""panel

"LAW OF CASE"in U.S.v.Dh

insa 243 F.3d 635..

. .Consistant with"OTHER"circuit decisions"FOUND"in

U.S.v.Vasques-Chan 978 F

2d 546:U.S.v. Spinney 65 F.3d 231:and U.S.v. Dinkane 17 F.3d 1192..

"YES'. .Making''PROPER" subj]

"RIGHTS NOW"w1th"NO"furth

vere b e ST

II. "CORRUPT'STATE COURT

ect of the"VACATURE"approch that"MUST"prov1decimmed1ate rélief
er"ACTUAL INJURY"'!!1

. ERROR; OF"FACTL'RENDERJI\IG JUDGMENT"VOID". - - - -

JURY SELECTION

2. As"YOU“]mow I have been"DENIED"access to"ALL"meaningful Jjury selection transcripts,audio
recorchngs and"My RIGHI‘S"to"ANY"dJ.sclosure as"NECESSARY"for"PROPER"preparatJ_on and .

presentation of'"My "motlon

challengmg this"ILLEGAL''selection procedure'ALL"in"VIOLATION"of

28 I%S.C §1867(£).."sov. Just recez;tly mid-January 2017 over 3 years latter I"FINALLY"obtained

"ONLY"LIMITED"transcrlbed
at®¥2...a1s0 worth"NOTING!
challenge an''OBSTRUCTIONI.
(EXHIBIT 7)...Here"ALL" (Al
upon the docket in a 2-23!

and 3:16—cv—1798(AWI‘)[Doc.13]!!! :

access ; to[T 8-14- 13/8—15 13]"SEE"3: 16-CV-1720(AWT) [Doc.20]"AGATIN"
G. . -Simultaneous with"MY"2-23-17 state court"ILLEGAL"jury selectrion
ST“Ollver"DISCARDED"flllng 3:16-cv-1720(AWT) [Doc. 21 Jat*1"SEE"

WT) pleding" DENTALS"with"PREMA TURE"case"DISMISSALS"were"ALL"entered '

-17 after hours"PARTY'. .3:16-cv-1720(2WT) [Doc. Doc.141,,.3:16-cv=1744(AWT)




