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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the Judgment below.

OPINIONS BELOW

bé For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix 74 to
the petition and is

[ ] reported at Ordes aeﬂy/%fj Certifuste of /%.;peaﬁé//ﬁ _; o,

[ ] has been designated for publication but is not yet reported; or,
[ ] is'unpublished.

The opinion of the United States district court appears at Appendlx Br to
the petltlon and is

[ ] reported at Ordder a’*”"’fl’/*ﬁ Wheas Goup s - Declias b hrve COA : or,

[ ] has been designated for pubhcatlon but is not yet reported or,
PP is unpublished. T

P For cases from state courts:

The opinion of the highest state court to review the merits appears. at
Appendix _& ___ to the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but 1s not yet reported; or,
p] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ 1 reported at ; O,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.
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JURISDICTION

N For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was Mé\\/ 4 2018 (ﬁepwnx 4)

/D( No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. __A. -

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

1] A timely petltlon for rehearing was thereafter denied on the followmg date:
, and a copy of the order denying rehearmg

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. ___A '

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

_1.) THE EVIDENCE WAS INSUFEILIENT TO SuppopT THE ww:cruou FoR THE SUBSTANTIVE OFFENSE
OF FIRST DEGREE FELoNY MVRDER, AND E1sHTH AMENDMENT VIOLATION DM (RUSL Ao JMUSVAL

PUNISHMENT,

2) THE AMEIGUOVS TURY INSTRUCTION 0N FELONY MURDER UMOMNSTITUTIONALLY RELIEVED THE

STATE OF ITS BunDemM OF FPRoUE OF AM ét,eufeur OF THE CRIMES,

3) THE EVidbenLE DoES NoT Sveponrd A FINDING THAT THE ATTEMPTED MURDER IS A REASOMARLY

FORESECABLE NATURAL AND FROBABLE (ONIEQUEMLE

4) THE (DURTS DEMiAL TO (DMTINVE TRIAL VIOLATED APPEU-ANTS LoMTITUTIONAL DUZT PROCESS

AND TO PREPARE A DEFENSE FOR TRIAL,
5) THE COVRT mPosen AN ILLEGAL AMD EXCESSIVE RESTITUTION FIVE,

b) APPELLATE (oUNSEL WAS INEFFECTINE FOR FAIWLIMG TV RMTE THE ABCVE CLtAatmms
) LDJH.)C/ fauea/ fﬁe f@bwhj (,/a//m on c'a/;pe,,,,/
J.) THE TriaL CoviT ABUSED ITS DIS(RETION AMND VIOLATED APPELLANTS J‘IKTH AMEMoMEpr m(,ur ‘n>

LoUNSEL WHEN IT DEM!ED APPELLANTs FEBRUARY 8, 2007 Molion FoR SUBITITUTE CovmseL,

7.) THE TRIAL wum’g RESPOMIE PO 4 Juity QuesTiow CONTAIVED A C«:.\JJnTUT/J'JA—LbI N UL
EXPLANATION OF REASONABLE POYBT, IN VICLATION OF APPELLANTYS (uNSTITUTIONAL RIGHTS TO DVE PROCESS
AVD A Jupy VERLILT OF GuitlT BEYONRD A PEASOMABLE Dood T, RoblﬂarJMY, THE RESPOMIE

IMPERMISSIELY DirELTED A VERDPILT oM AN vELEMéIJT OF MURDER | 1M VICLATLON OF APPELLANTS RIGHT TO

PUE pRrocess AMP TU PRESENT A DEFENSE,

2) THE EVIDENCE Doss NeT JupporT A FINDING THAT APPELLANT ACTED EITHER WITH  THE INTENT

TO Kiel oR WiTH REKLESS DISREGARD For HUMAN LIFE,
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clarms preseatecd sy Ha werts The Dishict Gourt dlso declined fo ssve certificate of appealabfity.
Ptitoner £bid a hotice of a/,qu/ ond /"ezueg-fe,o/ 8 cetfate of :,yaf»eq/&éf‘//}";« o4 all isyes

Ip(gj-e,,m/ o He Distrct Gl The GH Crcot Covrt of @’ea/s‘ clenied] He r fi”‘”ff For a

certificate of a/’/»ea/a é/ﬁ‘//; -

Petitioner respectfolly reguesTs That this Court fake s case info consicleration angl h He
InteresT 0[‘/(05‘19'“ Conduets o review on (ertiorars,

STATEMEYT OF RELEVANT FALTS :

On Mﬁ;’ 14,2002, (k e c/‘f7 o F Terville, Ca, , Two jmmen rohbed & Fashjon for A1l '-'~/U7%/;f7 Sthe.
Hernanoez and his brother Carlos Landlois were [dentifed as the robberi. (6 w7 159, 130132 35, 160-161)

T (&/J feter, o /Wa/ 16, 2002, Sometime affer givo a.m., G D«:t;/j.é Vah was stolen from Hhe
parkig LT of Ho Coty Government Conter, Te Uivsaw Builiing, o0 Movney Bocfevard in Visilia,
(;—;ﬁ')ﬁ'm}:. (6 rr 2281233 ; TeT 323) . Arovad noon Hal a/a;/, Tws 6/92%37 sTores, Clothestime and Jusies Dealr,
both fecstead sn He Vons shyping conter in Vi, Ca., were robbee] at fla sume tine by diferent lone
Guamen dressed i woment C/”’X’}‘j' (1-7 2497252, 264205, 210,277, b RT 1387 140,161, 143,201, 7RT 292-243)

HERWANDEZ 125 iddentiied 45 He qusnen o rebhed Clothestime. (10T 249-252,264 -205,211,277)
Afrer ﬁb',-j indhey From He Stre, he refreated to He same D.uére Vi Hat wis /“"‘“/’“’/‘a’/ 2 e
pirkisg ht, chasged clthe: and escapec . (chT 192-193) He wis apprehenclecd Severs! days liter i phe
Jtate of Urh after fu ran outt o/? ga5 andl %Yf-aj/set/ doen a Utah /%jlua/_/%m/ Hhcer o assistunce,

e was stil deiving fle Saime stlea van. (8r7400-962) £ nihe-millimeter pistl ahd Tome of fle
property. from Hhe Clothestime raééer/ weve dicovered side Ha vin, (107 256- 200 :275-276,329-330)

At Hi Samz fme HERNANDEZ wds roéé,hj Clothestime | & Seconsd geaman, idertified as Landsis, was
/véii/"y He business hext door, Susies Dealc, He was aleo drgsse] in womens clethes and armed wvith «
pistol. Afrer jeﬁ‘/'7 moiiey From the cash reg wter and '7‘7‘/’/&; ofher percona/ properly, he [lef't #He stire
und refreated o a Cuick /&7“/1 with Nebraska licenss plates, which was parked west of Ha fwe spores
Somewhere in Hle dwection of Hhe Chvek €. Cheese restaorant. (o rr 143,201 1154 TRT 292-243) [fe “#e*‘/’f"*"’/
o drive 7‘74/«)&.;?/: the /oari/;_ij Vs 0/0/7 He miash drivewny, ST In Front of Vors Wlarkel foisarcls Hee v
Chinowith, Steol exyt when , for 1o apparesl reason, Suleenly Jumpedd oof of Ais /i'wv;")y vehicle and
starled 74}/'7 his gun of Viala Plice 0fficer Greg Byetlec, who wis porthuest of lanctsis somenhere 1
740;\7“ Df/?ré);} restivrant (107 37')

Brertee and severn ! other chficers had been ﬁaﬁ'y lonch at a near é"/ eatery in Phe same JA‘J/’/ /‘hj
 Contor whin Hhey leard He raééer/ c//j'/m:.fcﬁ alert fue and responded i foct, landoss sTartecd ‘
at A//n glvef/ee relorned fire /C/'///'/j landlois,

Z)w/‘/7 e ShosFout with police, one of the Shots Fired by Landois penetrafec the extorior wall of He
4 A/} restasrant and sTrvck andd killed one of e restaorants parens, fe,%e/ Doralefscin, Hermanocz
fever wideed and chettocd Lonchsis 1h e Suriet Dealr Cobbery end never particqpafed ih e M-"/w'-‘-ﬁv?;

~-S/1wf/'/7

7.



, U/% /oo//ce

(7 1 371 10T 234,256, 285" 254, 2496-299)

g.

f/mf /e;u/fzc/ //\ 79/@ c/zaﬂ o[ J;fo/e/ l).» w/,h oA Ww/ alfe/n/'?i?c/ /JWI’-/“ “/W/e/ /ﬁ}fér/te,
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REASONS FOR GRANTING THE PETITION

T Uniteed Stafes Covrl of A’ﬁoea/r erved in c(ény/'/y petitioners reguesi 1or a c‘uﬁffaa‘f{ of a/)//»ea/aé///}/f«
has nol” shown Hal "/'ur/'.rl‘r of reason wodld Find it debatable whether the

é’)/ Jﬁﬁlj, i'&/r/'el//akf' L
claim oF the denial of a wonstititronal i'/f/;f and Hat /"'w'/rfi of reason wsuid

pefition sTates a vahed
find it dabatable whethey e district Coust™ was correcT in its /Oi“OceC/i—'fd/ ri "/’I"j " Slack v. Mcdansel,

529 U.5, 413 434 (2000)/5 ee alio 25 U5.C.§ 2253 OQW); Gonzalez v, Thaler, 565 US. 134, 190-41

(2012)."

7he 4"7’:7‘ errorism ahid Effective Death Penally Act (/lé’o/?/f) /m»’/c/e‘r #a?, in erder o Take an a/f./aea/
from G Final orider c/en//'Aj' habeas corpus, a Certiticals of /Qﬂgoa:/aé/‘//}‘y pus] bo obtatned from a cweut
J'u;f/ce o fron the dictrict court juidze, 28 U.5.C, £ 2253, Suhd, ()

Tn order To obTuin G Coq, the pefitioner mut made a “SubsTintial -—"’/ww"/j o the denial o a
ons fititonal r/;‘-/;f 25 vsc. § 2253 (c)(2), fﬁueverl fhe petitioner need not show that he Shovked /ofeua/'/
on the merits, éam/v{;ﬁlf v. Stewarl, 220 F. 34 1022 1028 (3rh G, 2000) (en band) [*.. Obuivssly #e petitioner
heed nof Show Hat ko chovled /‘:/eva// ch the mer'ts | Heas Aas [g//ead/ forledd in thot endeavor'], Pather, the
At Sqora, &t 1025) Hat “reasonable

petiHoner it merzly reguired fo make the Upmodfest * Showing ( Lambry
r y "1 7 7 _
claghs clobatable er M’Mj,' Jlack

JU" iits wodd Find Hhe districli ourls assessment of fhe constitufional
Vi MeDaniel $29 U5, 413 484 (260°). .
As expluingel by the Niath Cireat in Jenniigs V. loccd fordf 290 F 34 toob (94 Cir. 2002), Pe

JubsTantia/ J‘/ww,f'ij standird regured for a Con is "re/aﬁue./7 Lo Tdd. at 1011, L/‘;‘/'nj Jlack sqpra,
Hence, & Cort mvst issve #any of the _gf/uy;«}nglbfaly : (1) the sisves dve clebatable 'aw‘ijh'rea;on_al»»/:e o
J’un’:'r:; @) arother court ould resolve the issves differently; ov @) the iue;?/bnr raised are adequate

- eywugl\ P enwovrage the petihoner proceed] Forther, ﬁiw//)/' “The Cowl muT resolve doobts abod™ fhe

y 4 . y Ve . . .. gt j o] e
propriely of a CoA 1n the pefitioners favor! Jennihgs, Sopis, cifing éaméwj/-fl sgpra, at 40625,

ARCUMENTS SUFPRTING LEGAL CLAIMS

Reasonable Torist Lol Ditfer as P lhether Covnsel was ﬁ«eft@c‘f{ife ; ﬁﬁae//afe covasel Ann //a/;,,e,,‘,rl
§lafe bar Ne, (24708, was a/)/w/nfec/ éi/ fhe covrl of a/.;pea/ 7o re/x'eswf /peﬁﬁbner. On a/;aea/f S
Distict Gourt M2, FO5480, ap/e//afe covnse] was ineffective For farlore o False [isves ai/ac/c/}-.j fhe
nvichon and other claims that will remedy #Hie M/'xcmr[:j)e of /b.rf/“ce fhat /xﬁf/bne/ har been wflictedf
with since The enfive proceedingr of frié [ and conviction, ’

Covase ! on d/b/‘)ea/ farledd To raise _f/le ﬁ/bk'.f}j clatis -
1) THE EVIDENCE WAS INSVFFILIENT TO SUPPORT THE WONVICTICN FOR THE SUBSTANTIVE OFFENSE OF FIRST
oM AGMINST CRVEL AND UNVUSVAL PUNMISHMENT,

DEGREE FEWNY MURDER : AMND EIGHTH AMENDMENT VIOLATI

q.



2) THE ampicusus TURY INMSTRUCTION ON FEWNY MURDER UNOWSTITUTIONALLY RELIEVED THE STATE OF 175
BiROEN. OF PROCF OF AN ELEMENT OF THE (RIMES,

3) THE EVIDENLE BET MiT JuppoRT A FINDIKE THAT THE ATTEMPTED MUrDER IS A4 REASOMARLY FORESEENTLE,
NATURAL AND FROLALLE (OIMSEQUENCE J

4) THE WRTS BENIAL To oNTINVE TRIAL VisLATED PETITIOIVERS CONSTITUTIONAL DUE PROCESS AND TO
FREPARE A DEFense Form TrIAL,

5} THE covier tmposen AN FLEGAL AMD EXCESSIVE RESTITUTION FINE .

Fetitivher relies on hss (onstitutional Due Process Clavse , 0n é}ay v, Greer, 175 F 2d 350 (€A 14935),
nd on Evitfs v, Lvcey, 469 U3, 392,105 5, ct. 330,83 L, € 24 S21 (1955) “Sprickland.., e:n/,/)%y the
Standavd for ineffective assistance of wunsel.., | Hed dppellate covnse| failed o raise a .njm'ﬁ‘canf and
obvious fssve | The tarlvre could be viewed s deficient pecformance . If an (ssve which was not rajced
inay have resuitee in a reversal of Hhe conviction ,or an orider Hr G hew Trial | the faclre was
prejudical. C-d p. 353 ! . : -

Sticklund v, L/'m'/%/'/ﬁfof‘nl %6 V.S, bbs 104 S.(F 2052,80 L, Ed. 24 ¢14 (1954)

Siith v, Rbbins| 525 u.S. 259,255 120 5. Ct. 746, 145 L.Ed, 24 156 (20c0)

Pollacd v. White, 119 F 34 1930, 1435-31 (5th Cir. i597)

Thetbective Aictence o (Guasel (laim One:

T evidence was [n5u 4 ont o Sgpert He conviction for Hhe subslanfive ofense of frst degree 5&‘7
yvrder, And n Tandem with £(’j'ﬂfé Ahmenctirent Vislation o Ha ﬁ/low/}:j Jeascas

ﬂlz” A’Uél»:fahf/‘ue Ofélrfe /‘h //I/J case /f L&/La/«‘;/;\‘/ .STJJIFI Dea/;f i’aéécr/ L'(ka/ J'L’é;‘ezuehf Jb&fau]‘ L.J/ﬂ
olice #al resultef in fhe eath of Jéﬁfrey Doialdson . A5 hentionedd above , HErparoez Never arcse!
anel chetbe! Landfeis in Aic /oééd/y Ghed nevey /ﬂr‘//‘u/’aafeé/ in the Jé.ocfouf - with /oa//cc ot Elfed My,
Donaldson .

%

The felony murder Js iha/a/;rzf'cﬁ/-& thevefore petitionery wnviction fs /Wéjd/ wndder an expandedd vse of fhe
74/an7/ murder rufe , either as an aider and ahetfor or a co-conspitator, Hermamosz  cannot be helef /<‘37a//y
responsible with the murdey of Teffrey Donaldson fu Coual one, ov with Gny of Hhe other crimes commipied
é‘/ Landois Aéecqu,rc Hhe f-@A,‘/ murder vule does not cy}a// S ﬂulr‘ case, HermAunsz was javitved i Mt owi
Separale tobbery of Clothestime and. fhe resulfing et awiy dn his separads vehicle , Fotlersore , when
Lanclois engiged Otficer Lyertee M a I/v.»-ufovf, Herwanoee had completed fi/z rcl;éef/ andl hid escaped,
Fotit ser has ot Found bny Case on /0.9/}.7‘ o JU/’/)G/T e fe/u/;/ muvder rufe [’.g_,)j stretihed f it the
Heapapoez  facl /Odffefh o am/ 7447 /a//?m: chome fo Hhe Hernmawocz case.

For He prprier of the 7€/oh/,, murder rule, a robbery ontinves ;/ur/aﬂ an alfemplleel escape until the

/0.
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Thshuction Mo 43 540 B. f;/or‘l/ Wlordfor = First D‘f’jrée-’- 'Cof’a?ﬁ'c"/7ﬁhf 4//4]“/// Comwtfed Fatel Aet
IasTruction Mo 44 7 549, /:e/ah)/ Morder © One Cowtinwsi Transaction - Detined

TasTruction Mo 512 730, sf/.oec/a/ CivevinsTances: Mordes . Commision of Felony (Pon. Cocle € 1502 @)(+7))
Tastroction Mo, 537 1003, Robbery @ Intent of Aider and Hbetfor

ﬂ:ﬂucﬂph Moo4i:4iT 4 /;K_tréfl/i‘f)/ 775:’ Coconspirafors Acts

Al of the above- mentioned /‘V’}’ Jnstructions divects the atfention o the elements o aidlng anel
aée‘/f/)lj, wd natvral ané//voéaé/e Consequence. LaJN”j into ﬂ:ﬁ'u¢/)‘/bn Mo 53, 1603 'eoéée"f‘.‘z;‘ré%f
of Aider ancl Abetor, s instroction alone Joes o Shows Bt e prosecdor failedd 1o frove #ie
elements reguired o be an aider and ubetfor in @ robbery based on the Jack ofevidence . Thave is ho
evidence o Show that Herwanoez arded wnd abetted Landsic' i his Separate s Qéé"’/ Tt ranpessible
fo meet These reguirements in Fhe faw ithen HeERMANOEZ was [n & differeat locatfion af ﬂw Fime
Landais was -ez«jqjéc/ th his 0w r "‘éé’e’“)/ ' ' '

/i'waf.,/mj o Juan v, /947/%»203 F3d 1262 (2005) féja/d/'/j elements of al ‘//’7 and aé’eﬂ/;‘j’ ”
obhtain Q wonviction unde, this fﬁwr"‘/, f/rejw/ must Fiad the elements o[ai'&//"j and aééﬁ}'/‘ﬁ i th
respect 10 He Targel Crime, and (5) The offerse commithd by the Confederate wasa nafora ! andl probible
Conseguence of the "7‘0/9‘27‘ cvime Hhat the defendant aidec! and aéf}?‘cd," /%777/”“" 53 (ol kpitr. 2
¢27, 926, P2d at 1020, There fi ho evidence o find aiding and abetfing with respect ho the Farget
Crime jn HEpNANDEZ  Case, -

The Juan #. covrt stifed) which reflects the Same for Hernandez, Hat':" For atl flut /s
Shown i the record it appears that Merendin may ol Aave been éra'vjjh P J‘v:ﬁce for fhe
.S/wbﬁf‘j doistte #» Punirez . B, ,;(Joi the Farlvre of faw enforcement- P a/’;/oreﬂe;m/ 4 /2{41/)14(}00/, coes
hot license Fhe ifate Toimpite Such Seriovs juf/f fo an allesed aider and abetfor absent evidlence .
that et the wnstititona] reguitement that every element S a crime be estublished beyond 4
reqsorable “dovbt with respect o the accused.” o '-

“Such a lack of evidence viclates #he Fourleenth Amencdiment j‘“"g""‘""fee Hat an accused /ijfﬂp
free unless and vatil the /:wsauﬁo_n presents evidence thal proves jvf/f /aeyo"r‘w?/ a reasonahle decer” Id
cifing Ln re éd/"/fs/v}’/ 397 U5, 358,365-68,90 S.Ct. 1068,25 L.Ed.2d 36§ (191¢)

Fetitioner is entitled P He same Trealment vnder Hhe Constitutinal Doe Focess and EZ"‘;/
Prstoction of the laws a5 (h Hhe Case of Jvan H., and any ofter veljet Hal thic GuT deems /e;—a/
ahd Consf/fuﬁ}ma/éz a‘/y/prv/,vr/afe.

J—Zef %L?‘/.Ve /%S ,’rﬁm (e 07( &:u,-’u“e. / C / & /;vu 7?1.4 H

The ../‘wy wlas insTrvcled on 549 /L—e‘/l?/!/ Murder 2 One Gontravewss Trarsachion-- Defined; DsTroction
No, 44z Tn occler Kir the Pegple B prove. ol He dofondlanl j5 jw’/// of murder vader a Theary of

3.



7€/w‘r/ /nu@/er and Haf He Jyec/a/ cwcvmsTance oF murder commitied Wil e‘?jkyéc/ h e Commission of
gwjlqrx and for @;,Aée// I5 Troe, the /’eo/,o/e must prove Hat Fhe Eu?/;;r/ andd for /:’o./iée// Gndd Ve
act cud}‘ilj fhie death wete patl of ong confinvous Pransaction, The cohtinvovs Franiaction May occus
over o /;gr/;gf" o hme and in more than cie localii,. (See A}.;pmaa’/k H )
| Zn déu'c//y whether the act ca‘us/nﬁ e ceatt wnd He ;Q/m)/ were /yarfaf one Confrmvour
Fransacticn, joo may consider the ﬁ//w,-)j Tactors: 1) lhether He felowy nel W fata] acl
oceurred at #y same p/'ace; 2) The fime /)e/'/bc/l. r""r’au)/, beTween He fe/cﬂ/ wnet Mo Fatal act;
3) Whether We fatal act way (ommithd for Hha PYcpose of @ding Fhe commission of fhe felony o
“ape atter Hha fZ/ah/,/; 4] lhether Ma fala) act occurred affer Hha g/‘-‘h/ bot while one or Mute
of He Per/oel‘rafur_r Continved T exercize introl over Hy person whio waes He fa/jef of He é-ﬁm/,/ ;
5) Whether the fta! act ccevired while the /)er/)eﬁafor: weve [/ee//y _ﬁom He stene of He )Q/an/
o ofherwite ﬁ}’/"“j o prevent e cf/.'r«:ou'er}, or rre/oo.»f/}y o the crime; €) ihether the ﬂ:./v/«y was fhe
direct cavse o the death | 7| Lbhether the death was 0 natural and probobie coriegvente of He felony.
Lt 5 mot reguiresd Hat Fhe /)ea/,/é preve any one of these fictors o any parlicular Combination
of Hese ;@m—;, 7o Factors are ji}/a, % assist y5¢ n c[eab{//y whethes the Tatil act andd ¥olon y
were parl of che Cokfnvos Transaction,” » :
Ln the fust ,oa/'ajf’s:yﬁ/f, 11 Concloites Phe nstroction by f«;/é'flj Fhe ju;'/ it 15 et reguived] Haf te leople
piove an/ oine of these fackiy or any /'oaffi"cu/’ar Combination oF fhese factors. These Jeven J/.«ec/ﬁ‘eo/ factors
tal were j/}z’eh 7o e A /'u:“/‘ ave all elements o Ho crime Hhat f/w: /o/ogecu‘f,bh hai a burdden #o prove
beyoud reasonable clovk?, 7a7‘ n this instrection, fhe Jy were Bl #hat JF L5 net rez‘w"/ec/ Haf He
f},:}ev/e frove any one of these factaws OF Gy /oafffz lar tombipafion oA these faclorrs,

This imslroction loweree] Hhe pioiecifions buriden of )0/'0\;‘1[ 6/ /mm/ﬁ7 elements /‘L@dé&/»lorwen m a
wnviction Fhen pstrvcd, Mj the /'w-y e /o/o:‘ecuf/bi‘/ o not reiu/re:/ '75) prove fhem . These Seven factors
are elements of He offenic LAarjeo/ Wt necdd b be proven m 4 Cout of faw L;b/w/t-/ 4 Conviclion,
yef The ihslroctivn Tells the /'uy/ He /a;'o_rewﬁ'w\ dees 'hot huve P prove any one o Ham !

e Que Process of the 14 Amendinent reiu;'/er Haf an accosed be protected “aja/}u'i" Convicticn except
yoon proct Zs.z)/w/ a reascaable dovht ofﬁever/ Tact necessary fo constifute the crime with wvbith he |5
(;Aarﬁer/ " ( I te (A/f}u///'n (ra7c) 357 U3, 358,3(94) and Hat He "/o/o.:‘eauf/bh bears Hhe Aw;/eA o /arov/;;j
] elements o He offonse CAq’ja [citition]  andd wvsl persvade He facttinder "/,»e/ou/ Q reasonahle dovbt”
of e éctr recesary H esTablich each of Fhose elements [Citations]” (JRV/A'MQh v. bovisiana (993) 505 Ui,
275 /278). Moreover, * #he ,/'WV verdict re?U/ie&/ é/ Hhe Sixth Amencimenl /s a /‘u‘ry verd T 0/'99;/'7‘ beyoid
a reqscaahle dovbr” (Ib/t/J -

Reversal ond .u//Mj asttle of the atfected count 4’ Ir rezu:}ea/ valess st appears ‘[ve/au/ a
reqsonahle doubt Hat He error winplamect of did 2ot contribute o He verdict obtuiiwe' ! ( Nates v,
Evalf (1941) 500 V.S, 391 403, overruled on cther gfeonds m Estelle v. McGure (1991) 502 Us., b2,
72, n. 4, iuoﬁ/? C/La/mah v. California (1967) 336 U.S 1§ 24): Fevple v. Floef (1998) 13 (al, 4%

410,49 citing United Staks vi Gavelin (1995) 515 0.5, 50b,510-811), aud  Sandslrom v. Montana, 442

4.
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Because b fendent /)eff/‘ﬁbne( never aicled and abettec! Landoris i his ru_/;[»er}/,. and the abjé/vyﬂféa/
murder occurved after Hh tact, He proiccotion Tarled Fo prove These ¢lements in order o /"U.n‘/'f)}
Conviction and Senlence. The J‘Awa:‘ﬁ?j /La/yvew/ /}1({@’/)6&5‘/}%7‘// From e ﬂCjzf offense, Fluerefore
(5 an element 1ot reasonably foresecable. Te allfempled mvrder must be et aside. Retrial of He
a//gja'ﬁon IS baried Unider pitncyples of Davble Jegpardy (Burks v, Uarfed Stafes (197%) 431 UJ, 4,
16-18; Cal. Gas?., arl. L § 15; Pegple v, tatch (2002) 22 (al. 4th 260,27¢-272; Fouple v. Carcia (1954)
36 Cal. 34 539,553, Fr.13). (See Appendic H )

Tneffective fisistance oF Gounsel (lam Foor:

THE TrRIAL (oVRTY DENIAL TS CONTINGE TRIAL VICLATED PETITINERS COMPTITUTIONAL  DUE
PROCESS AND TO PREPARE A DREFENSE FOR TRIAL

Un July 31,2007, the Firs? day of “Trial, the trial court clented pefitioners request #o relieve Wir.
Olmos  wneler Ntirsden , boT jrm\'fza/ Ais request rr Sett-representation, The frial coort alis clensecd
petifichers rejuesit for a ortinwnce (5¢T 1128; Supp. CT 4). Petrtioner; Nlarsden was denlest, Pleretore
a5 a fast resoit chose To cepiesent himself. Petitiones was Forced fo take on o capital trial wrthoot
Poper pieparafion o preseal & r[j/i#?,/ detense for He case in vislation o his Coastittiona] Que
Pocess r’/jll'f and f/jli/- ,” frepace o cefense for triaf ( Transcripts /fye: 1220, Append)y I )

e c/ém‘a/ of a onfinvance fo prepare a clefense for Frial viclated petitisners Due Process ights
vnder e UK. (oastitvfion and njb‘ to prepare a efenje ( US GonsT, 64 and 19¢h Amends.; Cal,
Cohs‘i‘,, Grt, 1,88 7,15 167 Grane v, ken‘fuc,t/ (1a5c) 416 U.s, €83, 699; Carter v, kenf-/:-ﬁy (ras1) 450 US,
288, 302 Duncan v, lovisiana ("ibS) 341 V.S, 145'} /’«zvp/e v, Floid, Sypra is Cal, 44h at 492) .

Griffin v. Llhnoic (14s) 10 €. Ed 541,351 V.S, 12,749 S.CF. 585 55 ALk 2d 1055 : “holds
f/wfevel;/bodf i5 eatitled fo Dve Process of every Iﬁ?e o Ha /)f‘aceeb'//‘,fj‘n

The resvitant convictions , thos, Clz/ﬂ‘/rvec/ e fenddant of his r{j»‘A'fI b Dve /*)rr:l.a‘:l E?‘j‘:‘/ Frotection,
G farv and /’M/oarria/ Hial and to be Frog From crvef und vaiival ponihment under the FitH,,
Sixth, Eihth and Focrteenth Amenddments to Hhe United States Constptotion and Arficle I Sectivas s,
16,17, and 27 o H Calbrnia Constitpion,

Reversa | of ot/ covnts I Hherefore reiu/'rea/ ;

Lneftective Ascictance of Govensel Clam Five =

THE _COURT IMPSSED AN HLECAL AND EXCESSIVE RESTITUTION FINE

Oh  Nivember Q 2007, He coir? crdleresf /,‘:ef/‘/y'u.‘mr y ) Y 16542, Jh Vittim restitetion
(ec7 ta10),  Evon 7‘7(094 petifioner wis hanctest o lite withouf /aafa/é Convyetion and Jenfence for

1.



f/w.)/ murder ww/// w/f/ /oa/a/r: for u/?‘qm/,z‘g,,/ mvrder on qﬂe“(‘ L’A[LEI drch s /h/wf/;[ea/ Ht
Conslitvtes 4 Misc wmyp oL Jusflce Te cout Forther //le);ao/ Hhe ///Pju/ andd excessive restitolion
fine withoot Lw'uc/ewfy /)e?‘/flaner.\ case and his ahi //f/ 7‘0/041/ Vnder fhe circumriances,
Becuvse [petitioner cid nett c//reu‘/ commit these crimes of murder and alfempled murder,
Was j/uen an Lwer (Ln‘e L/:f/w»f'/o’:n./e) Sentence, and éamw?",oa/ vnder He crrcomstzaces,
he Should not be bl l"f)/)J/hY/f’/e: for e ///e:q/ angd restitihion fine., The Fine most be set
asicle , ) e
The tial couts ordes /M/O()x/ﬁ He fe;;’/fuf/m Fine , purLvaAt fo Government Cocle 13967
SUbcljvigion @), must he stricken becavse Fhere 15 s cient euitfence oF diferdants af /ity fo
Py I, Sentencing Lowl must consider defendonts ah; 7ty P piy whon it thpoies restitdon
fine " (/’ﬂa/:/e v, kifson, supra, at 6’?7\ /u/aA v. AJAon (Cal Bpp. 1 Dist. 1949) 26 Cal Kprr. 2
537) [Jesti Prnetetect Gl /’eha/ &»de $5 4202.4, 1202, 4 La), loests Pranotatsst Cuf, Gov, (Gde
$ 13907 (6) People v. Frye (1794) 21 Cal, App. 41 1953) " dz0i- 40,000 REGUIRES an
assessment év He Frial courl of He defeadantt abs /n‘/ P pay Gh disessment wbich mmust be
J’u,npo,kd/ lr/ Svbstantia] evidence” People v. Jecrats (+913) G Cal. 3ef 53,163 it was belots
dﬂ@“ﬁ’l’lL//\y‘ v roi s :,.//\/(,/1. ﬁ.) o He ﬁ/;sd/cf/un of 1‘/14 (ovst Canv BE RAsED BT ANy TIME
Lvgin f/wujA ho o@ecﬁuﬁ, weve mterposed in He Trial Gourt!
A sentence which 15 nol aubhor/zed /r/ daw exceeds e /W/.rf//wf/un o te GourT (/’&y'f/e v,
Neal (1993) 19 Cal. 4/,/,, 4th 1114, 120), : -/.a/é v, 2eto (114z) & Cal. Arp. 41 136 .//'/'/)Jf//_tj

A N / g ad
He Fine o an vnavthorized Sewlence which was reviewable of any e, "

. COMNCLUTEON
Petitioner re)fecfﬁ// regues T Hat- His Cont:

* . e 5

1) That U/:un jm‘/cm/ diccaetion  andl in e //«fefe;f o"‘/w?‘/te Considets this care /v: review;

1

2) éranhu,/« Stter and /‘;rﬂley ielief as 7%‘ @//T/M)/ 7[ nd u/D/a/O/«V/afe [ ?"’L« inferests of
Jusftce

QW D LMMVWW{QV
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