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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

’ Petitioner respectfully prays that a writ of certiorari issue to review th_e judgment below.

OPINIONS BELOW

[‘A‘or cases from federal courts:

The opinion of the United States court of appeals appears at Appendlx

to
the petition and is -

[ 1 reported at ' ; or,
[ ;/?B/been designated for publication but is not yet reported; or,
[ published.

to -

The opinion of the United States district court appears at Appendlx
the petltlon and is

[1] reported at __ - : | ;. O,
[ 1 hg& been designated for pubhcatlon but is not yet reported or,
[/}1s unpublished. : :

[ 1 For cases from state coilrts- '

The opinion of the highest state court to review the merits appears at
Appendix to the pet1t10n and is

[ ] reported at ; s or,
[ ] has been designated for publication but is not yet reported or,

[ ] is unpublished.

* The opinion of the , ___court
appears at Appendix to the petition and is

[ ] reported at _; Or,
[ 1 has been designated for pubhcatlon but is not yet reported or,

[1is unpubhshed




JURISDICTION -

[x/{ For cases from federal courts:

. The date on which the United States Court of Appeals decided my case '
was ; .

[] No petition for rehearing was timely filed in my case.

. [ 1 A timely petition for rehearing was denied by the United Statés Court of |
Appeals on the following date: __ ___, and a copy of the
order denying rehearing appears at Appendix : ;

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including : . (date) on _____ ___(date)
" in Application No. __A_ : ‘ ;

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

' [ ] For cases from state courts:

~ The date on which the highest state court decided my case was
A copy of that decision appears-at Appendix .

IJA ﬁmely petition for rehearing was thereafter‘deniéd on the folldwing date:-
' , and a copy of the order denying rehearing.

appears at Appendix

[ 1 An extension of time to file the petition for-a writ of certiorari was granted
to and including (date) on : (date) in .
Application No. A ) —_—

The jurisdiction of this Court is invoked under 28 U.8.C. § 1257(a).
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STATEMENT CF TEE CASE

Pewitioner and four other individuals, Cmar Teegle, Reginald Icby, Michael

su’xdle—c“um. indictment with "‘O"lSDl‘_"?CV

"

Lewis and Omar Scott, wefe charged in
to Dossess fivé kibograms or mors of cocaine with intent to distribute, in
violation of 21 U.S.C. § 244, The indictment alleged that bstween April 2014 .
and May 30, 2014, Lewis initizted discussions with an informant, later identified

‘as Foi 2s Parra, to purchase 25 Kilograms cocaine; Teagle

l [4

Petitioner, Irby and

Lewis arranged for the cocaine to be delivered to Philadelphia from Arizona

o3
0

using cell phones and making cesh deposits; and, Irby and Scott used vehicles
qﬁigbed with hidden cdmpartments to traﬁsport cash to make partial payment for
the cocains.
On April 8, 2015, Petitionsr began trial bhefore then-Cheif Jugge Patrese

B. Tucker and a jury, which found Petitione? guilty; Six days befores frial,

the government filed an Information charging prior offense, pursuant to 21
U.5.C. § 851, which had the effect of increasing Petitioner's mandatory

minimum scntcncc exposurs from ten years' to 20 years' incarceration. Pre-
sentence Report ("PSR") 12. Patitioner objectéd to the imposition of the en-
hanced mandatorv minimum prior to sentencing. The District Court overruled

the objection and sentenced Pstitioner tc 20 vears' incarceration on January §,

2016.

STATEMENT OF FACTS
Moises Parra built high-~end cabinets, entertainment centers and wine
racks in a2 warehouse he rented in Tempe, Arizona.™

Parta lived & double life apert from his cabinet making business: that of

Was in contruction businsss.



a2 drug dealer and law enforcement informant. In this investigation, Parra worksd
as an informant for the Chandler, Arizonz Police Department (“CFD") under the

Officer Samuel Carday. In =sarly 2014, Parra callsd &

Ty

Girection of Task Forc

0]

former marijuana dealer he knew named Michael Lewis in an effort to convince
Lewis to buy merijuana from him. Lewis, according to Parra, asked if Parra was
able to sell cocaine in addition to marijuana.

On Anril 13, 2014, Parra flew from Phoenix to Philadelphia on a flight

vooked by Lewis., Parra took a taxi t

(0]

the Renaissance Hotel whera he met with
Lewis and two other individuals, later identified as Omar Teagle and Tony Davis.
According to Parra, Teagle incuired if Parra was able to provide at l=zast
\50 kilograms of cbcaine and 1600-2000 pounds of marijuana on a weekly basis.
when ?érra saic hes was, Teagle and Parra talked about prices and meeting in
Phoenix to check out the product. As the conversation came to an end, there was
a kaock at the hotel rooﬁ door which made Parra fesrful because he was inside
the room with "three black males." Teagle said, according to Parra, that it
was his brother at the door. When the door was opened, Parra said Petifioner
walked into the room. Because Parra was running late for his return flight to
Phoenix, he testified that he quickly rscounted to Petitioner what he had
previously told Teagle.
Parra told Petitioner that he was in the construction business in Arizona.
This was of great interest to Petitioner because he too was in the construction
business. Petitioner told Parra that he renovated and flipped houses and inguired
about obtaining building materials from Parra. In fact, Petitioner was renovating
three properties inkPhiladelphia. Prior to April 2014, Petitioner obtained his
home rencvation materials, including lumber, cabinets and plumbing material, at

‘Home Depot and Lowes., In Parra, Petitionsr found a ootential sourcs of btuilding

supplies at more favorable prices. The meeting broke up after Petitioner

r



according to Parra, gave Davis a smzll amount of money at Teagle's reguest. Lewis
then drove Parra to the airport.

On April 16, 2014, three days after this initial meeting, Lewis flew to

Y]

Pho=nix to meet with Parra. Parra drove Lewis to a numbsr of different locations

ol

in the Phoenix arsa while recording the conversations the two men had. Lewis

indicated thet others coming to Phoenix, who Parra understood to be Teagle and

a -

Petitioner, had been delayed. As a result, it was decided that a meeting would

take place the next day, April 17th.

The next‘mornihg, April 17th, Parra picked ﬁp Lewis, Teagle, Petitioner,
and an individual later identified as Reginald Irby from the Hyatt Hotel in
Gowntown Phoenix. Parra drove the four men to the warehouse in Tempe where his
construction businesss was located. During the ride, Petitioner, with the
excep%ion ofrfeferencing the car valet upon leaving the Hyatt, said nothing
while Parfa talked “nénsenée" and described éurders, robberies‘and kicdnaping
that were occurring in the Phoenix area as a result of the drug trade.

Upon entering the woodworking—-arsa of the warshouse, Parra and Petitioner

4

immediately be

1

ing about consiruction materials and cabinets Parra

18]
ot
)]
I_J
o~

fabricated from those materials. Petitioner "... was interested in me shipping

o)

him out some lumber, that he was interested in getting a cheaper price out nhere
and me shipping_it out therel ,]" Parra testified. Parra-showed Petitioner vhoto-
grachs of 2 wine cabinet he had built. Their discuszsion ended only after it we
interrupted by Teagle.

The group, according to Parra, then proceeded to situate themselves around
an enormous table that measursd £' x 16', Parra éirec£ed his conversation to
Teagle. Parra discussed the price, weight and transport of cocaine and marijuana
from notes he made on a niece of paper he had retrievad from an office located

in the warehouse.

A short time later, Parra received = phone call from ons of his DEA ‘handlers,

3.



exited the warshouse and was given three plastice-wrapped kilograms of cocains

contained in a duffle bag. Parra returnad to the warshouse and executed =

. L2 o s . . .
“surprise flash™" of displaying the cocaine tc the group. The cocaine was

P
’O'

1, )

nzd earlier discussed

display:s able wheare Parra

j)

[

numbers with Teagle. Parra opened one packet and Irby opvened two packsts wnile

1

Teagle and Parra spoke. Lewis was off to the side; Petitioner just looked. Parra

= by

later changed his testimony and claimed that Petitioner assisted Irby in opening

‘Parra's testimony that Petitioner opened one of the packets was contradicted
by Officer Garday, who observed the meeting in real-time via & video camera

secreted in the warehouss walls. There was no audio. This videéo recorder

(D

malfunctioned and did not actually record the meeting. Garday observed only
Irby open the three packets.

Aftér no more than tén minutes, Parra re-wrapped one of the packets and
claimed Irby and Petitioner re-wrapped the other two. Parra then brought the
cocaine back cutside where he returned it to the DEA Hendler. wWhen Parra re-
entered the warshouse, he and Petitioner spcke once again about construction
materials and Parra's bona fides of having a "tax I.D. and tax exempt license.”
parra told Petitioner that they could "launder our money through the
construc§ion.“ When the men eventually left the warehouse, they went to a
number of stores in an effort to purchase cell phones that Parra and Irby
would use to communicate with each other regerding future meetings.

Petitioner argued that he was present at the meeting inside the ware-
house to purchase construction materials from Parra and feigned interest in the

drug. conversations out of fear. Petitioner's fear arose, he argued, from hearing

“p "surpriss flash" was a term used by df‘icer Garday to describe Parra showing
the cocaine to petential buyers without advenced notice. The cocaine Parra used
in the "surprise flash" was cocaine that had been seized by law enforcement in
other investigations. The instant case, in effect, was a reverse sting operation
where law enforcement and the 1nformants sold, rather than purchased, the
cocaine.

Q



Parra describe the murdars, kidnapping and robberies that were occurring in the

Phoenix area due to the drug trade. Ytana Dudley, 2 vouth adveocate for the City

of Philaze

!_J
0

hia and businesswoman, testified that Petitioner was upset when she .

picked him up from the airport after his return from Phoenix. Petitioner "Xept

babbling about people not being right" and telling Ms. Dudley that they would

have to resume buying their home renovation supblies from Lowes and Home Depot.
That Petitioner wanted no part of the cocaine scheme was further

_ corroborated by his total absence at any meetings or reference in any texts

phons calls, or other communication after the April 17th “surprise flash."

These events included an Zoril 2Zlst telephone conversation between Parra and

" Irby whers Parra introduced Auturo Villegza

r

Q

ocaine supplier, to Irby over the phone. On May 1Z, 2015, T=agle and Irby came
to Phoesnix to make a 525,000 cash deposit with Parra and Villegas for 25 kilo-

grams of cccaine. The parties stipulated that Villegas and Petitioner had neither

Q

contact nor communication with each other at anvy time. On May 28, Parra called
Irpby to lét_Irby know that he would be coming to Philadelphia within days. On
Hay 30th, Irby and an indiQidual named Omar Scott were arrested in a Ruby

Teusdays parking lot near the Philadelphiz airport in possession of over $200,000

in cash that was tc be used to purchase 25 kilograms of coceaine. Cfficer Garda

<

X

=3

testified that he had no evidence that Petitioner had communicated with anycne
associated with this investigation after the April 17th “surprise flash." In
short, as Parra acknowledged, Petitioner was never seen or mentioned at any-
time after April 17th.

Parra claimed that Petitioner was invdlved in some of the ¢rug discussions
at the BApril 13th Renaissance hotel room meeting and at the April 17th meeting
inside the warehouse. Parra was the only witness to identify Petiticner's voics
on a recording of the Anril 17th warehouse meeting and the import of what was

said at those mestings.



Parra had a financial and legal interest in implicating Petitioner in
this conspiracy. Officer Garday testified that unlike the DEA, which "somztimes

will pay for just intelligence," the CPD "strictly paid for rasults

5!

;u i.e.,

Parra "didn't gst

(]

214 unless there was an arrest or a ssizure." Among other

centacts with the criminal justice system, Parra was arrvested in 2008 fov

eigning to appesar in court on a "“OUOlC" of

C a

distribution of marijuana. After

1

ccasions oen W rar Wa issusd for Parra ST arter r failed
occasions, a bench warrant was issued for Parra's arrest after he failed to

appear at his final court appesarance. Three years later in 2011, Parra "got

~

busted doing a drug deal! by the CPD which resulted in the 2008 arrest and

bench warrant coming to 11~ht Faced with significant criminal penalties for

his open arrest and failure to appear decided to turn informant.

g
juy]
"
A
u

Parra's role a2s a pclice informant was extensive and includsd stints

v
o2
(]

working for the CP2, Gilbert, Arizona Police Deoartment, the Hida, Arizona
Sheriff's Department and the DEA. Parra estimated that he worked as an informant
on over 50 cases and earned over $240,000. Parra's mpnetary earnings in
Petitioner's prosecution amount‘to $46,000.

In addition to receiVing almést one-guarter of a million dollars in his
role as an informant in general, and $46,000 in the prosecution of Petiti&ner

in particular, Parra succeeded in making his 2008 and 2011 &rug cases disappear

3

-

by ”ﬁorking off" his charges. Parra festifiea that after he orchestrated threse
cases in his capacity as an informant for the CPD arising from ﬁis 2011 a;rest,
he entered into an agreement with the Phoenix Police Department to orchestrate
three additional cases so as to get the charges from his 2008 arrest dismissed.
Thus, at the t1m= Parra testified zt trial against Petitioner in April 2015,
both of Parra's drug cases had been dismissed with only an arrest for DUI
resulting in a conviction. More importantly, Lewis' proffer statement indicated
thatAParra had initiated this investigaticn by telephoning Lewis, who is

African-American, multiple times. Lewis's proffer statement contradicted

()l

6.



allegations in the Indictment and DEA reports that Lewis contacted Parra first
and raised the specter of unlawful racial profiling that Pestitioner did not have

time tc investigate.

THE JURY INSTRUCTION
The Indictment charged Petitioner with one-count of conspiracy to possess
five kilograms of cocaine or mors with intent to distriﬁute. Critical, there-
fore, to a valid verdict was whether Petitiocnar had thes unity of purpose with
at least one other person to "possess" the .cocaing with intent te distribute.

The District Court instructed the jury that ths governmsnt needed to prov

-

three elements in order to find Petitioner guilty of conspiracy. The third of

the three elements the District Court identified for the jury was that

"the defendant Bashir joined the agreement or the conspiracy knowing of

its objective to possess with the intent to distribute a controlled

substance and intended to join together with at least one other conspirator
£

to achieve that objective. That is, defendant Bashir and at least one other
alleged conspirator shared a unity of purpose and intent to achieve that
objective."

With respect to the element of possession, the District Court further
instructad the jury teo focus on whether “the defendant and otheps agreed to
ossess with the intent to distribute a controlled substance, not whether any
such possession with the intent to distribute actuallv occurred." The District

Court went on to define possession for the jury as follows:
"In orcder to find the defendant Bashir guilty of possession with the intent
to distribute a controlled substance, vou must find that the government
proved =ach of the following four elements bpeyond a reasonable doubt as to
defendant Bashir: first, that the Zefendant Bashir possessed z mixture or

substance containing a controlled substance; second, that he possessed

he controlled substance knowingly or intentionslly ..."

o
il

The District Court went on to state, correctly, that the government nesd not
prove Petitioner have acutsl, physical control over the controlled substance,”
but only that he had the power and intention to sxercise control over it.

Furthermors, the District COurt tcld tha Jury next regarding consideration

7.



Your decision whether the defendant 4new the material he possessed with
the intent to distribute was a controlled substance again involves a
decision abo

ut the defendant's state of mind.

Petitioner objected to this instruction on the ground that the Court assums

-~
=l

that Petitioner, rathsr , Dossessed the material that

+

ultimately turned out to be cocaine. The District Court overruled the obisction.



I. THE MANDATORY MINIMUM SENTENCE WAS IMPROPERLY IMPOSED
FOR DRUG-TRAFFICKING CONSPIRACY, BECAUSE INDIDVIDUALIZED
JURY FINDING AS TO QUANTITY OF DRUGS ATTRIBUTABLE TO EACH
INDIVIDUAL DEFENDANT, RATHER THAN DRUGS ATTRIBUTABLE TO
CONSPIRACY AS A WHOLE, IS REQURIED TO TRIGGER MANDATORY
MINIMUM SENTENCE.

Petitioner challenges his sentence on the basis that the District Court im-
properly sentenced him to the mandatory minimum for entering a conspiracy to dis-
tribute 5 kilograms or more of cocaine, even though the jury did not make individ-

ualized findings as to the amount of cocaine attributable to each defendant. See,

United States v. Miller, 645 Fed. App'x 211, 218 (3rd Cir. 2016)(adopting the con-
spiracy}wide approach). 4Under the circuitAlaw the jury was fequired to deterhine
only whether the defendants had conspired to distribute some amount of a substance
- containing cocaine, and whether the amount of cocaine ultimately distributed in
connection with the conspiracy exceeded 5 kilograms..

This issue was presented in Petitioner's Pro-se Supplemental Brief, but never
address by the Court of Appeals. The circuits are split on whether an individualized
jury finding as to the quantity'of drugs attributable to (i.e., foreseeable by) an
individual defendant is required to trigger a mandatory minimum, or if it is suf-
ficient for the jury to find that the conspiracy as-a whole resulted in distribution
of the mandatory-minimum-triggering quantity. The difference is subtle but important.

Based on the facts of this case, the cases and legal principles discussed herein,
This Honorable Court should adopt the individualizéd approach, and vacate Petitionef's
sentenée{ and remand for resentencing without the mandatory minimum.

More importantly, the éxculpatory statements of Teage and Lewis demonstrated
that Petitioner had no intention of participating in a cocaiﬁe consipracy either before,
or after, the "surprise flash" sprung by the informant Parra. The Supreme Court in |

Rosemond v. United States, 134 S. Ct. 1240 (2014), held that foreknowledge is an es-

sential element of criminal behavior.



The Supreme Court has held that 2 Jury must find any facts "that increase
the orescribed range of penalties to which a criminal defendant is exposed,

Apprendl v. New Jersey, 530 U.S. 466 ), and that “[flacts that

increass the mandatory minimum sentencas are [] elements and must be submitted

to the jury and found beyond a reasonabdble doubt." Allayne v. United States, 570

U.S. 99, 108 (2013). A district court thus errs when it applies a mandatory
minimum based on a fact that was not found by the jury. Recently, the Supreme
Court applied’these principles to drug-conspiracy convictions under § 841(n)(1),
requiring - before imposing the sta atutory mandatory ﬁinimum'triggered-When Seath

results from the distributed drug - that a jury find the fact of resultant death.

that triggers the mandatory minimum. Burrage v. United States, 571 U.S. 204 (2014).

’

"Because the ‘death results' enhancement increase[s] the minimum and maximum
sentences ..., it 1is an elenant that must be suomltt 3 to the jurv and found
beyond a reasonable doubt." Id. at B887: see also id. at 837 n.3 (noting that a

drug-conspiracy charge under § 841(a)(1l) is “"thus a lesser-included offense of

ot

[charged] crime" of drug-conspiracy and resultant death). These principles
apply just the same to the fact of a mandatory-minimum drug guantity.
The question remains "whether it is the 1nd1v1ouallzed drug gquantity that

is & fact that increases the mandatory minimum sentence.™ United States v.

Pizarro, 772 F.3d 234, 292 (lst Cir. 2014). Or whether, as the District Court

founs, the amount of drugs attributable to the ceonsoiracy as a whole can be

3,

the fact which triggers the mandatory minimum for an individual gefendant.

The Circuits are split on this issue. The First, Fourth, Fifth, and Winth

o

-

Circuits have adopted ths individualized aporoach. See United

tn

tates v. Haines,

ck

48]

781 F. 3

&

802 F.24d 712 (Sth Cir. 2015); United States v. Rangel 736, 742-43

14

(4th Cir. 2015){citing Unit=d States v. Collins, 415 F.33 304 (4th Cir. 2005));

()J

Pizarro, 772 F.3d at 2%2-S84; United States v. Ranuelos, 322 F.38 700, 704-06

10.



(9th Cir. 2002). The Third and Seventh Circuits have. exnlicitly adopted the

conspiracy-wide approach. See, =.g., United States v. Phillips, 349 F.38 128,

1441-43 (3rd Cir. 2002), vacated on other grounds, Barbour v. United states, 5432

U.5. 1102, 125 8. Ct. 992, 160 L. EJ. 24 1012 (2005); United States v. Enight,

it hasg bsen

14

Although some circuits have used the conspiracy-wide aoproact

called into guestion by hllevﬁe and cubs cquent cases from those circuits. Nota 01

the circuits to adopt the conspi CaCV—Jldp approach ¢id so before Alleyne was
decided in 2013, while all circuits to explicitly address the issue in Alleyne's

wake have adopted or followed the individualized approach. Tha circuits that
earlier adopted the conspiracyv-wide approach have, at times, failasd to grapple

with it in subsegquent published and unpublished cases decided after Allevne.

Twe circuits that initially adopted the conspiracv-wide approach have
recantly cquestioned whather that approach is the correct cone in a post-3Allsyne

world. For example, the Sixth Circuit appeared to zdont the conspriacy-wide

approach in Unlt ed States v. Robinson, 547 F.33 632 (6th Cir. 2008), but later

panels questioned whether it was consistent with esarlier Sixth Circuit case

law. See United States v. Young, 847 F.3d 328, 365-67 (6th Cir. 2017)(finding

that the defendant's sentence could be uphald under either apprecach, and noting
that "there is no need for us to reconcile these [conflictingl cases at this

nited States v. Gibson, No. 15-6122, 2015 U.S. Apon. LEXT

n

time"); see also

854 F.32 387 (&td

i3
¥

21141, 2016 WL 56839156 (5th Cir. Nov. 21, 2015), vacated,
Cir. 2017)(en banc). In Gibson, the panel reluctantly applied Robinson, and

the full court took the case en banc, ultimately dividing egually, resulting in
a reinstatement of the district court's sentence based on the conspiracy-wide

-

avproach. United States v.' Gibson, 874 F.33 544 (6th Cir. 2017)(en banc).

-

Similarly, the Tenth Circuit held in United States v. stiger, 413 F.3Zd 1185

(10th Cir. 2005), “that "[tlhe jury is not required to make individualized

11.



findings as to each ccconspirator bscause the sentencing judge's findings do

i

N

ot, because they cannot, have the effect of increasing an individual Jdefzndant's

14 M

-y

{

exposure beyond the statutory maximum justified by the jury's guilty verdict."
I&. at 1193 (guotation marks omitted); see also id. at 1192 (recognizing that
. "the judge lawfully may determine the drug wantity attributable to [each]
defendant and sentence him accerdingly (so long as the sentence falls within the

statutory maximum made aocllﬂable by the jury's conspiracy—w'de drug guantity

oetermination)“)(internal citation and quotation marks omitted)). But recently,

the Tenth Circuit called Stiger into guestion in United States v. Ellis, 8§68

F.3d 1155, 1170 & n.13 (10th Cir. 2017)("[a] defendant can be held accountable

1

for that drug quantity which was within the scope of the agresment ané reason-

1

ably foreseeable to him"){guoting United States v. Dewberry, 790 F.3¢ 1022, 1030°

(lth Cir. 2015). The reason is simple: 2l X undercut the rationale put forth

in Stiger for adontlno the conspiracy-wide approach becaussz

ar after Alleyne, it
was no longer the case that a judge could "lawfully” determine a fact that

would increase & defendant's mandatorv-minimum senter

0
®

Even in' the Third and Seventh Circuits, recent casss call into guestion
whether the earlier cases adopting ths conspiracy-wide approach ars still beirs

followed. see, e.g., United states v. Cruse, 805 F.3& 795, 817-12 (7th Cir.

2015) (holding that the failure to give the jury a Pinkerton instruction as to

LN

drug guantity did not affect the defendant's substantial rights, but noting

that, if it had, "the remedy for the error would be resentencing under the

£

cefault drug-conspiracy penalty provision'); United states v. Miller, 645 Fed.

by !

ng error pecause "the jury 4id not
determine [a drug quantity] directly attributable" to the individual defendant
but holding that the error was harmless).

The Supreme Court in Burrage ered a naw way to think acout drug-

oS

conspiracy offenses involving an aggravating element that enhances a defendant's

12.



sentence. Conspiring to violate § 2841(a)(l) is pronerly thought of as "a lesser-

included offense" of consoiring to viclate § 841(a)(1) when death results from
the drug distribution. Burrage, 134 S. Ct. at 887 n.3. Alleyne sets up this

paradigm bscause the "death results" =lement is 2 fact that triggers a
mandatory minimum sentence and thus must be found by a jury. Sz= 570 U.S. at

108. Similarly, conspiring to viclate § 241(a)(1l) is a "lesser-included offsnse"

s

of conspiring to violatz § £41(a)(1l) when the drug quantity meets a threshold
that triggers an onhancvv sentence.

In United States v. Haines, F.3d (5th Cir. Oct. 15, 2018), No. 13-31287.

The Fifth Circuit reversed for fallure to attribute drug quantity to defendants as
1nd1v1duals. The defendants were conv1cted of conspiracy to possess w1th intent
to distribute heroin. The jury found that the conspiracy involved one kilogram
or more of heroin, and the Distridt Court concluded (like in this case) concluded
that this finding triggered the statutory minimum of 20'years' imprisonment for
two of the defendants, based upon the Government's having filed for prior felony
enhancements under 21 U.S.C. § 851 prior felony enhancements. All the defendants
Challenged the District Court's charged to the jury with the full conspiracy
quantity stated in the indictment instead of &n individual-épecific drug-quantity
jury finding. The Fifth Circuit areed that defendants shéuld have been sentenced
based on the drug quantity attribﬁtable to them as individuals, not the quantity
attributable to the entire conspiracy. Holding that for purposes of statutory
minimum sentences, the Court must find the quantity attribtable to the individual
defendant. Accordingly, the panel vacated the sentenées and remanded for re-
sentencing.

It is undisputed, here that the District Court charged.the jury with attributing
the entire conspiracy quantity of 25 kilograms of cocaine to Petitionefzfor pur-

poses.of indictment.
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The doctrinal shift at work here emanates from Alleyne v.

United States, 133S Ct. 2151, 2160 ("The legally proscribed range

is the penalty affixed to [a] crime," a fact that increases either
end of the penalty range "produces a new penalty and constitutes an
ingredient of the offense"). In otherwords, the core crime and
aggravated crime, we know that they are not the same offense but
instead constitute two different offenses because the statute pro-
vide for different statutory ranges of punishment. This holding in
turn exposed the instability of this Court's legal feasoning‘that
- conspiracy-wide drugs are individually attributable to all members
of the conspiracy. After Alleyne, the Court can nolonger construct
a O-to-life sentenc¢ing range bj merging;2l U.s.cC. §_84lkb)(l)(A),'
(B), (c) or (D), under aﬁ sectoin 846 conviction, That is, the -
district court erroneously based the madnatory minimum in this case
on the conspiracy-wide quanity of éontrolled substance, ratﬁer than
on the quantiﬁies attributable to each of the defendants individ-
uallv. Thus, because it is undisputed that the jury did not make an
.EpaiViduallze ‘gquantity finding with fespect to the defendants, and
becasue such findings are necessary to increase the madatory
minimum sentence, this Court should vacate the instant sentence and
remand for re-sentncing. e N e

Sentencing in a conspiracy caseziﬁWﬂves two distinct sentencing
ranges: The staturory range of punishment and the United States
Guidelines rangé.lThe statutory tange acts as an outer boundary:
é defendant'canﬂot be sentencea below the staﬁutory minimum ér above
the statutory maximum, even if the Guidelines recommend a term of

14.



imprisonment ouﬁside of that statutory range. As the United States
Court of Appeals for the Fifth Circuit has explained, 21 U.S.C. §
841 consists of two relevant subsectoins. Section 841(a) makes it
unlawful for any pérson to manufacture or distribute a controlled
substance. Section 841(b) defines the applicable penalties for
violations of § 841(a) based on the type and guantity of.drugs,
previous convictions, and whether death or serious bobily injury
resulted form use of the drug. The faqtual determination regarding
the quantity of the controlled substance can significantly increase
the maximum penalty from 5 years under § 841(b)(1)(D) to life im-
pfisonment.under.§ 84l(b)(l)(A)) and it can significantly inérease
the minimum.penalty from zero years under § 841(b)(1)(D) to ten
years undet § 84l(b)(l)(A). FActual determinatidns that»increaSe
maxiﬁum or minihﬁm'ééntences} othef than pribf coﬁVictidns, muSt:be'

found by a jury beyond a reasonable doubt. See United States v.

Haines, 803 F.3d4 713, 739 (5th Cir 2015)

So, if the Government wants a heightened sentence under sub-
sectoin 841(b)(1)(A), it is obliged to allege the crime in the
indictment and ensure the jury receives proper jury instructions
and a special-verdict form with spaces enabling the jury to find
the defendant's individually attributable controlled substance
amounts. Haines, 803 F.3d at 740

It is clear, that under fhe Sentencing Guidelines, a defendant
who participates in a drug conspiracy is accountable for the gquantity
of drugs which is attributable to the conspiracy and "reasonable.
foreseeable" to him. Reasonable foreseeability does not:follow
automatically from proof that the defendant was a member of the

conspiracy. Reasonable foreseeability requires a finding seperate
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from a finding that the defendant was a conspirator.
In sum,; the problem here is not with the fact of the prior

felony convictions, See Almenderez-Torres v. United States, 523

U.S. 224, 243 (1998)(prior convictions are not facts increasing a
senﬁence that require jury findings), but with the sentencing

increase made available by the Alleyne error. See United States v.

Ellis, 868 F.3d 1155, 1171 n.15 (2017).

CONCLUSION

For all the reason stated above, this Honorableé Court should grant the in-

stant petition for writ of certiorari.

Respectfully Submitted,

El-Amin Bashir, pro-se
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