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OPINION* 

PER CURIAM 

Frederick Banks appeals the District Court's orders denying his post-conviction 

motions. For the reasons below, we will affirm the District Court's orders. 

* This disposition is not an opinion of the full Court and pursuant to I.O.P. 5.7 does not 
constitute binding precedent. 



In 2005, Banks was convicted of mail fraud and was subsequently sentenced to 63 

months in prison and three years of supervised release. On direct appeal, we affirmed his 

conviction and sentence. See United States v. Banks, 300 F. App'x 145 (3d Cir. Nov. 28, 

2008). In 2011, Banks filed a motion pursuant to 28 U.S.C. § 2255 which the District 

Court denied. We denied Banks's request for a certificate of appealability. See C.A. No. 

12-1336. 

In February 2017, Banks filed a "Motion to Hold a Hearing," in which he sought 

to vacate his convictions through a petition for coram nobis or audita querela. Later, in 

July 2017, Banks filed another document, titled "Petition for a Writ of Coram Nobis or in 

the alternative a Writ of Audita Querela." The District Court denied the motion and the 

petition. Banks filed a timely notice of appeal. 

We have jurisdiction pursuant to 28 U.S.C. § 1291, and exercise de novo review 

over legal issues arising from the denial of coram nobis and audita querela relief. See  

United States v. Rhines, 640 F.3d 69, 71 (3d Cir. 2011) (per curiam); United States v. 

Richter, 510 F.3d 103, 104 (2d Cir. 2007) (per curiam). 

A writ of coram nobis is available to challenge an invalid conviction with 

continuing consequences when the petitioner is no longer in custody. Mendoza v. United 

States, 690 F.3d 157, 159 (3d Cir. 2012). However, such relief is only available for 

errors for which there was no remedy at the time of trial. Id. In addition, sound reasons 

must exist for the petitioner's failure to seek relief earlier. Id. The Supreme Court has 

noted, "it is difficult to conceive of a situation in a federal criminal case today where a 



writ of coram nobis would be necessary or appropriate." Carlisle v. United States, 517 

U.S. 416, 429 (1996) (internal alteration and quotation marks omitted). 

As for the writ of audita querela, it is available as residual post-conviction relief 

"to the extent that it fills in gaps in the current system of post-conviction relief." Massey 

v. United States, 581 F.3d 172, 174 (3d Cir. 2009) (per curiam). Thus, relief via a 

petition for a writ of audita querela is not available where a specific statute addresses the 

issue at hand. Id. A motion pursuant to 28 U.S.C. § 2255 is the proper vehicle for 

collaterally challenging a federal conviction or sentence. Id. 

In his brief on appeal, Banks argues that his trial counsel misadvised him 

regarding the sentence he was facing, and this misinformation "coerced" Banks into 

going to trial. We agree with the District Court that Banks failed to present exceptional 

circumstances warranting coram nobis relief. Even assuming that Banks's 2005 

convictions still carry continuing consequences,' he failed to demonstrate that "sound 

reasons" exist for his raising these arguments over a decade after he was convicted. 

Accordingly, the District Court did not err in denying coram nobis relief. Because Banks 

could have brought these claims in a motion filed pursuant to 28 U.S.C. § 2255, there are 

no gaps in the system of post-conviction relief with respect to this claim, and the District 

Court did not err in denying the petition for audita querela. 

'To the extent that Banks is arguing that he would have pleaded guilty and received a 
shorter sentence, he is challenging only the length of the sentence he received. Although 
there may be continuing consequences due to a conviction, there is no presumption of 
collateral consequences with a fully satisfied criminal sentence. See Maciel v. Cate, 731 
F.3d 928, 931 (9th Cir. 2013). 



Banks also argues on appeal that the District Court violated his due process rights 

because it failed to appoint him a guardian or attorney after he was declared incompetent 

in his pending criminal proceedings. The District Court did not err in refusing to 

appoint a guardian. The criminal proceedings at issue here were completed years ago, 

and Banks has finished serving his sentence. He does not have an active challenge to 

this criminal conviction such that the appointment of counsel would be necessary. cf 

Powell v. Symons, 680 F.3d. 301, 307 (3d Cir. 2012) (District Court may perform the 

screening required by 28 U.S.C. §§ 1915A & 1915(e)(2) on claims brought by 

incompetent litigant). Nor does the finding of incompetency by the District Court in 

Banks's active criminal case, where he is represented by counsel, entitle him to the 

appointment of counsel to challenge closed criminal cases. 

For the above reasons, we will affirm the District Court's judgment. 
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JUDGMENT 

This cause came to be considered on the record from the United States District 
Court for the Western District of Pennsylvania and was submitted pursuant to Third 
Circuit LAR 34.1(a) on June 18, 2018. On consideration whereof, it is now hereby 

ORDERED and ADJUDGED by this Court that the judgment of the District Court 
entered December 22, 2017, be and the same is hereby affirmed. Costs will riot be taxed. 
All of the above in accordance with the opinion of this Court. 

ATTEST: 

s/Patricia S. Dodszuweit 
Clerk 

Dated: June 19 2018 
°Ap 
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PATRICIA S. DODSZUWEIT 

CLERK 

OFFICE OF THE CLERK 

UNITED STATES COURT OF APPEALS 
21400 UNITED STATES COURTHOUSE 

601 MARKET STREET 
PHILADELPHIA, PA 19106-1790 

Website: www.ca3.uscourts.gov  

August 10, 2018 

TELEPHONE 

215-597-2995 

Mr. Joshua Lewis 
United States District Court for the Western District of Pennsylvania 
Joseph F. Weis Jr. United States Courthouse 
Pittsburgh, PA 15219 

RE: USA v. Frederick Banks 
Case Number: 18-1165 
District Court Case Number: 2-04-cr-00176-001 

Dear District Court Clerk, 

Enclosed herewith is the certified judgment together with copy of the opinion in the above-
captioned case(s). The certified judgment is issued in lieu of a formal mandate and is to be 
treated in all respects as a mandate. 

We release herewith the certified list in lieu of the record in the case(s). 

Counsel are advised of the issuance of the mandate by copy of this letter. The certified judgment 
or order is also enclosed showing costs taxed, if any. 

Very truly yours, 
Patricia S. Dodszuweit, Clerk 

By: s/Carmella 
Case Manager 
267-299-4928 

cc: Mr. Frederick H. Banks 
Laura S. Irwin 
Michael L. Ivory 
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Case 2:04-cr-00176-JFC Document 892 Filed 12/22/17 Page 1 of 1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

UNITED STATES OF AMERICA, 

Respondent, 

V. Criminal No. 04-176 

FREDERICK BANKS, 

Petitioner. 

ORDER 

AND NOW this 21st  day of December, 2017, upon consideration of the "Motion to Hold 
a Hearing to Determine if Petitioner's Convictions Should be vacated and/or Expunged; and 
Petition for Writ of Error Coram Nobis; and Petition for a Writ of Audita Querela," (ECF No. 
887) and the "Petition for a Writ of Error Coram Nobis or in the Alternative a Writ of Audita 
Querla" (ECF NO. 889) filed by petitioner Frederick Banks ("petitioner") and the applicable law, 
the petition and motion are HEREBY DENIED because: 

- petitioner did not demonstrate that the "extraordinary remedy" of the issuance of a 
writ of coram nobis is warranted," United States v. Banks, 165 F. App'x 987, 
987-88, (3d Cir. 2006); 

his arguments are not a basis for this court to issue a writ of audita querela 
because either his claims could have been raised in a motion filed pursuant to 28 
U.S.C. § 2255, United States v. Banks, 694 F. App'x 61, 62 (3d Cir. 2017), or his 
arguments about his present mental competency do not have any bearing on his 
conviction in this case, which occurred in 2005; and 

- the court is not required to hold a hearing on meritless claims. 

IT IS SO ORDERED. 

/s/ JOY FLOWERS CONTI 
Joy Flowers Conti 
Chief United States District Court Judge 

cc: Frederick H. Banks 
05761068 
Federal Correctional Institution 
P.O. Box 1000 
Butner, NC 27509 



Additional material 

from this filing is 
available in the 

Clerk's. Office. 


