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QUESTION(S) PRESENTED

1) Whether Petitioner's Fourteenth Amendment right to a far and 1mpartial tnal was violated
when the prosecutor elicted false tetimony from the victim and allowed the victim to give false
angwers to queshions posed to her by defense connsel?

) Whether Petiioner's Sixth and Fourteenth Amendment rights to effedive assistance of

covnsz! ad to present evidence in his defense were violsied when his:

defense counsel and the couri during opening ststement thst the vidim's siger would
tedtily, andd recited hor purported testnony, but sever produced bier as @ actusl witness,

Subelaim Two: Trial connsel failed to properly wtilize the victim's prior inconsistent
sinenients to impeach her aredibility.

Subclaim Three: Trial counsel failed to obtain exculpatary docunments from the Office of
Communily Services {OCS) regarding an investigation of 3 complaint of physical sbuse
which led OCS offictals to conduct routine visite with the victim and her siblings af their
howe and school between March and April of 2009.

during the times of the alleged offenses and who would have testified that petitioner
could not have lured the victim W a room and rape her six times without their
knowledge.

after counsel farlediio call any of his witnesses, and he insisted to counsel that he wanted
to provide a rational explanation for the false accusation made against him by the
victim

3) Did the State present sufficient evidence to support the finding of guilt in this case?

4) V2 the Petitioner deprived of his Fourteenth Amendment right to a fair trial based on the

acenmnlation of errors committed duning his trial?
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INTHE
SUPREME COURT OF THE UNITED STATES -
FETITION FOR WRIT OF CERTIORARI
Petitioner respectfinlly prays that aowrit of certioran insme te review the judgment below

OPINIONS BELOW

{X1  For cares from federdl conrts:

The opimon of the United States conrt of appeals appears at Appendix B to the petition
and s

IX1  reported at Docket Nomber 18-3027% or,

[ 1 hasbeen designaied for publication but is not yei reported; or,

[ ] isunpublished

The opinion of the Unsted States district conrt appears at Appendix D 1o
the petition and

[X}] reported at USDC No. 6:16-CV-126; or,

[ 1 hasbeen designated for publication bat iz not yet reporied; or,

[ 1 isunpublished.

{X1 For cases from state conrts:

The opinion of the highest state conrt to review the merits appears at

Appendix C attached to the writ of habeas corpus as Exhibiis “11" and “17" to the
petition and is

IX] reported at Stade v. Romero, 117 So.3d 9192012-2747 {La.05/17/13}, oy,

f ] besbeen designated for publication but is not yei reported; o,

i 1 isunpublished

The opinion of the conrt appears at Appendix C attached to the writ of habeas corpus
as Exhibiis 7" and ¥ 15" (o fhe petttion and 2

IX]  repoited at State v Romero, 98 So0.3d 438 (La App. 3 Cix 2012 nblished; or,

f 1 has been designated for publication but is not yet reported; or,

[ 1 isunpublished




JURISDICTION

{X]  For cazes fiom federal courts:

The date on which the United States Conrt of Appeals decided my cage

wus December 25, 2018.

[X] No petition for rehearing was timely filed in my case,

[ ] Atimely patition for rehearing was denied by the United States Conrt of Appeals
on the following date: , @d a copy of the order
denying rehearing appezs at Appeadix

[ 1 An extension of time to file the petition for a writ of certiorari was granted to and

inchuding (¢<late) on (date) in
Applicghion No. ___ .

The junsdiction of this Conrt is invoked under 28 U1,S,C. § 1254(1).

[X1  For cases from stade conris:

The date on which the highest state court decided my case was July 31, 2615,
A copy of that decision appems af Appendix C attached to the writ of habeas corpus
as Exhibits “11” and “17°. '

[]

{]

A timely petition for rehearing was thereafter denied on the following

date: , and a copy of the order denying rehearing
appems ot Appendix | :
An extension of time to file the petition for a writ of certiorart was granted to and
mciuding (date) on (date) in Application
No.

The jurisdiction of this Court iz invoked under 28 U.S,C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Fifth Amendment

Fourtesnth Amendment

Sixth Amendment to the United States Constitution
La C.CeP Art. 928

La Code Evid. Art. 607(D)(1)

La Code Ewd. Art. 613

La. R.S. 14:42(A)X4)



STATEMENT OF THE CASE

1. Course af Proceedings

Petitioner was indicted on September 2, 2009, with six connts of aggravated rape {La. R.S.
14:42{AN43). Petitioner plead not gwity- on September 24, 2009, Petitioner was found guilty w 2
bench trial on July 19, 2011. On August 11, 2011, Petitioner filed a motion for new trial alleging the
verdict was contrary to the law and evidence. The trial court denied the motion on Angust 18, 2011.
Petitioner was sentenced to six {6) conenmrent life sentences at hard labor withowt benefit of parole,
probation or sugpension of sentence.

On Febmary 6, 2012, Petitioner's direct appeal was filed i the Third Circuit Court of Appeal.
On March 3, 2012, Petitioner submitted a pro se Supplemental Brief alleging two assignmemts of
errars: (1) inmfficient evidence. Additionally, the physical evidence introduced to support the alleged
vichm's testimony was {1) inconchisive a to the occurrence of rape, and (2) the trial comrt committed
patent exror for the trial court not sdvising Petitioner of the two year limitstion period to file an
application for post-conviction relief. On Qctober 3, 2012, Petitioner's convictions and sentences were
affimned. Stafe v. Romereo, 98 So.3d 43_8 (Lo Appl 3@ Cir. 2012). Petitioner then applied for a
reecnaiderdtion on October 5, 2012, The Third Cirenit Conrt of Appeal, however, denied rehearing on
November 14, 2012, State v. Romera No. 12 00031-KA, Petitioner's Wit of Certiorani to the
Lonisisne. Supreme Cowrt was filed on December 14, 2012 Discretionary review was denied on May
17, 2013, State ex rel. Romerav. State, 117 S0.3d 919 (La 2013).

On February 25, 2014, Petitioner filed an Application for Post Conviction Relief {“PCR™) in the
district court. On March 12, 2014, the trial court dismissed fhe PCR pursuant to La. C.CcP. Art. 928!
On March 20, 2014, Petitioner filed a notice of intent to seek sapervisory writs to the First Circust

Cowrt of Appesl. On March 26, 2014, Petitioner filed his Supervisory Writ, which was denied on July

1  La QOrk Art. 928 provides that *[tihe applicetion may be dismissed withoot an answer if the spplication Fails to
alleze o rluirn which, ¥ establiched, wonld entitle the petitiones to relief *
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29, 2014, On Augngt 14, 2014, Petitioner filed an Application for Supervisory Wnit in the Lonigiana
Supreme Conrt, which was denied on July 31, 2015.
2. Facts of the Offense

The Louiziana Third Circuit Court of Appeal summanzed the facts of the underlying offenser in
petitioner’s initial appeal, as follows:

At trial, the vietim, L.T., testified that her birthdate is October 31, 1999, making
Tier eleven yems old at the time of tnal® For the two-md-one-half years preceding trial,
L.T. tived with her grandmother.  Prior to that time, she resided with her mother, the
Defendant, whom she calls "Drev” for a year and a half wmtil the State removed her
from her mother's enstody and placed her with her grandm other.

LY. testified thet during the time she lived with her mother and the Defendant,
she was sexvally sbused or raped. L.T. confirmed that she had talked to (OCS),
doctors, her grandmother, her mother, her aanny, aad Ms. Nicki from Hearts of Hope
about the moidents. L.T. described the first mcident as follows:

A. Hetald me to go in the room becase we was going play a game, and
I went, mnd he turned the lights off, and he locked the door, and he pushed
me on the bed, and he pulled his pants down, and he pulled mine's down,
and he held me down, and he — I don't know how to put this — he stuck
his prostate into my vaging

L.T. testified that after the Defendant did this, she went into the bathroom and
washed herself off ax he msiructed her to do. She noticed “white stufT" and blood
coming ont of her vagina. According to L.T., this occurred six times, When questioned
how she knew # was six tines, she replied, "[blecause I can remember.”

According to L.T., this incident occurred in her mother's and the Defendaat's
bedroom while her sister and two brothers were in hiving room. When asked where her
mother was, L. T. replied that she was an exotic dancer at a drip club. She worked
night= and returned home at 2:00 or 300 in the morning. While her mother was al work,
L.T. stayed with the Defendant. However, her nanny, Candida, would occasionally stay
with her.

The zecond incident was described by L.T. as follows:

I was coming out the bathroom, and I went into my room, becamze
we hud two bathrooms, and I went into my room to get my clothes from
taking a bath, and he was i the mom and locked the door and twined the
hghts off and did what he did the first time,

This incident fook place in the "kids' room" while ber brothers and sister were in

2 Asrequired by La K& 46 18440W), the initisls of the pariies involvesd are used to pratedt the vidin's idatity.
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the living room. The Defendant stopped when his brother, Sean Romero, knocked on
the deor. L.T. testified that the Defendant left to talk to his brother in his bedroom and
LT went inta the bathroom.

L.T. recalled another incident that occurred when she was in the bathroom. The
Defendant entered the room, turned ofY the lLights, pushed her on the floor, and "did what
he did” After he left, she got into the tub and "washed [herself] ouwt” "[blecause [shel
didn'’t foel right.” Hoer mother was it at hame when this incident ocourred.

L.T. testified she recalled snother incident when she was in "the room by
[herself] iooking for clothes fiom {her] mamma's box.” The Defendant entered the
room, tamed off the lights, and "did what he did all the other times.” When he left the
room, the victim cleaned herself m the tub. L.T. confirmed that "this” ocourred about six
times, mcuding 4 Ume when she and Drey were alone and her siblings were not a
home. Accorting to L.T., adults were not present in the house when the incidents
occurred. LT, testified that the incidents occurred only st the house on Graceland.

L.T. testified that she never told her mother because the Defendant threatened
her and she wag scared. L.T. testified she eventually told ber grandmother that "Drey”
put hig prostate in her vagina. Her grandmother asked, "you're not a virgin aoymore?
and L.T. said "no.” L.T's grandm other then callad Mg. Katie

L.T. testified she had bruises on her aams and legs which she did not show to
anyone. During April and May, she wore a jacket (a goldish/brovm South Pole jacket) to
school despite the hot weather. On cross-examination, L.T. testifted her mother did not
ask her aboul why she was wearing a jacket because "she was too full of drugs.” L.T.
tessfied her sider inquired but LT, did not tell ber why.

On cross-examination, L.T. testified that she first reported that these incidents
ovcuned #X or seven times, but when she could not remember the seventh mcident, she
mainfamed that the wcidents ocomred six times. L.T. testified that when the incidents
accnrred, she tried to push the Defendant off her. L.T. testified she tried to scream for
help but the TV or music would be too loud for the others to hear her.

L.T. testified on cross-examination that she did not tell myone that an mcident
occurred on May 13, 2009. Nor did she recall telling anyone that she had no bleeding as
a result of the incidents. She also testified she couid not recall when her mother went to
a dmyg rehab program, but she recalled she was there for approximately two weeks. She
tetified that she did not recall telling anyone that this did not happen while her mother
was in rehab. G.T., L.T.'s grandmether, testified that she had a conversation with L.T.
that prompted her to call police. L.T. told her that the Defendant raped her six tanes
1. T. told G.T. that while her mother was awny, she went in the room with the Defendant
and he closed the door and twmed up the music. He pulled her pants down aud his pants
down and "put it in ber.” L.T. said the Defendant put his Jegr over hers and beld her
arms go she would not move. L.T, said the Defendant told her if she smd anythmng he
would kill her mother. When the incident wag over, L.T. washed herself off in the
bathroom because she felt dirty. Although G.T. initially testified that L.T. did nof talk
aboui anything coming out of her body, afier being shown her 2009 writien statement to
the Abbeville Pohice Department, dhe recalled that L.T. told her she had not bled but she
had shmy stuff coming from her body. G.T. testified she called Katie McConnell from
OCS and Ms. McCounell came and questioned LT

3 Ttappears the victm was refarving to Kabie MoConnell from Oi08,
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Dr. Myriam Hufchinzson, the coroner for Vermilion Parish, exammed the victim
on Jume 18, 2009. She testified ihal the physical exammshion of the pelvic md volvar
area was normal but the victim's hymen was not intact She testified that this can reslt
from any penetration. According to Dr. Hutchinson there was no way to tell how long
the hymen had been missing,

On cross-examination Dr. Hutchingon confirmed that some women are born
without 2 hymen. She was further asked, "Isn’t it also a fact that hymens can be injured
or completely lost through certam activities? Playing, sports, things of that nature can
cause danage to the hymen?” to which she responded, "If there is 2 penetrafion, f can
happen." Dr. Hutchinson confirmed that she found no evidence of any tears, lesions, or
scars in the victim's vaginal area. She was asked if she found this unusual; she
explained that i was normal net to see any of this after the passage of a month. Dr.
Hutchinson further explained there would be no scars unless there was a major tear; the
loss of the hymen would not resulf in tears, but it could cause bleeding.

Dr. Huichinson was asked if she found it unusual that there was no bleeding. She
axpinined that she wounld not exped to find bleeding becanse "usually penetration like
thiz wall hesd hike w six, seven days.” When asked whether it was unusual fo have no
bleeding with the Joss of the hymen, Dr. Hutclunson stated, "It can bleed, but in some
cases they don't bleed.”

Dr. Huilchingon was asked what the vidim reported to her.  Her records stated,
"He hold my hands back, put hig thing in front, no back, nor in the mouth, no finger,
lovked the door, tumed off the hights. Sister was trying to get m, and she couldn’t come
maide the room.” The numer wrote m the report that the lat occunence was on May 13,
2009,

On redirect examination, Dr. Hutchinson was asked whether the injury was
consident with sexual abnze considering the history that was provided and the resulis of
her exsminaion; she responded that it was.

L. T's mather, T.T., testified that from March 31, 2009 through May of 2009, she
Irved on Graceland Avesue with her four children and the Defendant. The Defendant
kept the children while she worked at a strip club from approximately 5:00 p.m. untif
2:30 or 2:45 am. Her living arrangement with the Defendant ended when she went to
jal on May 13, 2002, Accordimg to TT., during the time she lived with the Defendant,
the victim did ot complain of sexual abuse.

On cross-examination, TT. testified that she entered rehab at the end of April or
beginming of May, md she was there for a week. She testified she was a home for
approximately a week hefore her arrest and during that ime she did not work. Durning
tha e, the children were Ioft ulone with fhe Defendant iff T.T. had to go somewhere
such asthe store.

T.T. was questioned about Mother's Day (May 10th) weskend that year. She
testified that the children were af her mother’s house on Friday and Saturday, and she
and the Defendant picked them vp on Sunday. According to T.T., on Sunday (Mothet's
Day), they went to the Defendant's mother's house with the children, and be was not left
alope with the children that day. On Monday, T.T. got a call saying that the vichm was
gick at school. OCS picked her up aad brought her to the hospital. T.T. was aiso at the
hospital because she had been m a car wreck that day. According to T.T, the Defendant
brought the childeen to his mother's house. L.T. left the hospital wath the Defendant that
night without seeing the dodor becanse it was tsung too long, and she was fecling
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better. According to T.T., the Defendnnt took L.T. to his mother's honse with the rest of
the children,

T.T. was released from the hospital and went home that night sfter purchasmg
medication for L.T. T.T. and the children went to bed. On Wednesday, T.T. was
avested; OCS picked up the children when they got off the school bus and took them to
TT's mother's honse. T.T. confirmed thet from Friday to the date of her arrest, the
Defendant was not alone with the chuldren. According to T.T, she leamned of L.T.s
allegations agamst the Defondant on the day before Father’s Day in 2009 while she was
mearcerated. 'TT. testified tha during the tine she and the Defendant lived together,
she did nol see any signs of abuse.

On redireet examination, T'T. acknowledged that the was under the influence of
drugs m Apnl of 2009 which may have made 1t difficult to actually perceive what was
gowng on. She also confinmed there were times when she waz ount of rehab and not
employed at the Paradise Club that she may have been gone from the home shopping or
ot with friends late at night:

Q. Would there have been opportunity -- like you said, youn went to the store
-- where Diondre was left, Mr. Romero, was left alone with the children?

A Uh-hub ("Yes").

Q. Would there have been times that yvon went out with the girls or ont
with your friends late at pight to another club at that point in time?

A Maybe. Most likely.
Q. Most hikely?
A. Yeos, ma'nm.

Q. Wonld this have been during the hours thaet wonld have been
similar to the howrs that you worked?

A Yes.

T.T. was agked whether she thonght it was odd that L.'T. wore a cogt to school
durtug the months of Apnl and May. She responded that she did not find 1t odd because
L.T. told her that it was becanse she was cold in her classroom.

Nicoleite Joseph of "Hearts of Hope, the Children’s Advocacy Center” testified
she interviewed LT on June 24, 2009. The recording of the interview was played
during the trial. In the interview, the victim said that while her mother was at wark
(fom 7 pam. o 2 am.), the Defendant would tell her to come see because he had
something for her. He put his "thing" in her, and when her sister attempted to open the
door, e would tell her they were playing. L.T. said this occurred in her mother's room
after the Defendant closed and locked the door  According to LT, the Defendant put

his "thing” in her six or seven times when che was nine.



L.T. was agked what happened the firdt time he did thig, and L.T. responded that
after {he Defendwt did this, he told her fo go wipe herself. She smd white shiny stuff
came out of her "flower." She said his "thing” touched the wside of her "flower.” She
said she never told anvone about what he did because he had told her on more than one
ocenston Lhat he would beat her.

Dwring the incidents, LY. said the Defendant wounld grab her arms and legs and
put his "thing” w her "flower” after he had taken her clothes off and put them on side of
the bed. When he put his thing m her "flower,” she smid it made her feel nasty and it
would burt her “flower” She said his lags would mowe around, snd he would move his
"thing' in and out. He would stop (she didn't know why), and he would then make her
use the bathroom. '

I.T. sad this would occur in the dark, and she said she never saw the
Defendant's "thing.” She said this ocoured a few months before the State took her away
from her mother. She would wear a jacket to cover the bruises on her wrists and long
socks to cover the braises on her ankles. According to LT, no one elge hag ever put
their “thing® in her "flower."

Nour the end of the mterview, L.T. zaid her mother was in rehab for a couple of
weeks, and during that time, they stayed with the Defendant. The Defendant's brother,
his goifinend, and baby stayed with themn during this tume. L.T. said the Defendant did
not tauch her "flower™ while her mother was in rehab.

Katherine McConnell testified for the defense. She was the caseworker with the
Department of Children and Family Services who worked with L.T. She conducted an
interview on June 17, 2009. She confirmed that during the interview, L.T. stated that
her mother was m drug rehab only days before OCS became involved and that while her
mother wag in rehab, the Defendant raped her six or seven times over u period of six or
seven days. Ma. McConnell recalled that L.T. told her that right before OCS took them,
the Defendmt would make her go in a room away fiom the other children @md would
make her have gex with ham.

State v. Romero, 201200031, Pga 3-10 (La.App. 3 Cir 2012)(unpublished), writ denied 2012-2747

(La.05/1713).



REASONS FOR GRANTING THE PETITION

I REASONABLE

Petitioner's right to a fair tral was violsted when the state failed to comect the victin's false
testimony.

A state must "refrain from mproper methods calenlated to produce a wrongful conviction.”
Rerger v. United States, 295 U.S. 78, 88, 85 5.Ct. 629 (1935). The Lowsiana Supreme Court "has
repestedly dated [that] drategical miscondnct which affect a verdict will not be tolersted and will result
in reversals of canvictions.” State v. Green, 416 So.2d 539, 541-42 (La. 1982). “Deliberate deception
of a court and jurors by the preseptation of known false evidence is incompatible with ‘mdimentary
demands of nstice.® Mooney v. Halohan, 294 U.S. 103, 112, 55 S.Ct. 340, 342, 79 L.Ed.2d 791
(1935). Justice s also offended when the state allows false evidenee to go uncorredted. Jd See also
Giles v. Mareland, 386 U.S. 66, 87 5.C1. 793, 17 L.Ed.2d 737 (1967). "A State may not knowingly use
falee evidence, inchuding false testimony, to obtain a tainted conviction" and this principle “does not
cease to apply merely becamse the false teghimony goes only to the aredibality of the witness.” Mapre v,
IHinals, 360 U.S. 264, 269, 79 5.1, 1173 {1959). "A lie ig a lie, no matter what its subject * 7d &t 270,
79 5.4n 1173,

LT repestedly gave false answers to questions posed to her by both the state and defense. The
attorneys knew that L. T.'s testimony was contrary with her intial statements made soon afler the
accusations arouse. Nesther the defense nor the state made an effort to comrect L. T.'s false testimony.,
Specificaily, 1.1 made false statements when L.T. was asked if she used "the word flower” in refer to
ber vagina. I..T. rephied "Huh-uh {No"." (Tk.p. 15). The #tate knew L. T.'s answer was false, becamse the
gtate possessed the report of Ms. Nicolette Jozeph where L.T. told Ms. Joseph that Petitioner “put his

thing in her flower.” fd. ‘'This report shows L.T. using the word “flower” at least six times in reference to
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her vagina. Id.

Strategically, the state allowed L.T. to deny ever using the word "flower" m reference to her
vaging, becansce Mo, Hulin intended to portray the child as more mature and intelligent for her age. To
make 1..T's tedimony more persmasive, the eleven-vear old child pretended to possess the ability to nse
gophisticated words. For example, L.T. found it relevant to impress upon the trial judge that she had a
summer job as a "cosmmetologist” Ik p. 10) and that her mother "was an exotic dancer._ " (Ir. p. 14).
LT told the judge she was "sexually abuged” when Petitioner "stuck his prostate into my vagina” (Tt
p. 12, 13). In fact, M= Hulin complemented L.T. on her ability to use "big words™ especially an "adult
word" like "prostate” {Tr. p. 12, 13).

L.T's pretentious use of "big words" only lends support to Petitioner's position that the child
wan corched in her testimony. When L T. wag initially interviewed on June 17, 2009, by Ms. Kathryn
McConnell' LT, did not tell Ms. McConnell that Petitioner "sexually abused” her and "stuck his
prosiate into [her] vagina® Rather, che told M= McConnell that Petitioner "put his thingy in my
private® (Ex. p. 36). When L.T. Was interviewed on June 24th, Ms. Nicolette Joseph® made a note of
the child's vocabulary. Ms. Joseph, recalled that L.T. first stated that Petitioner "put his thing in her,”
 then zaid that he "put hie thing in her flower” {Ex._ p. 50).

The dramatic change in L. T.'s vocabulary over the two year period strongly suggest the child
wag "coached” for trial. Nonetheless, L.T. lied to the judge when she answered "Huh-uh {'No')" to the
state's question of whether she used the word "flower” to refer to her vagina. The state also knowingly
allowed L. T. to answer falsely to questions posed to her by defense counsel. For examplie, Mr. Rowe
nsked L. T. if ¢he ever told anyone that the alleged incidents of sexual abuge "occumed over a period of
six to seven days” (Tr. p. 21). L.T. answered "No" to the question; however, dunng an interview with

QCS caseworker, ¥athryn McConnell L.T. stated “Petitioner did this to her for a period of 6 or 7 days.”

4 s Eatheyn MoComnell works for the Office of Community Service {"OC3").
3 Mz Jozeph iz a forenic inteviewer with the children Advocacy Center. Tr p. 66,
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(Ex. p 36).
When Mr. Rowe asked L.T. if she ever told anyone that the last incident cccurred on May 13,
2009, L.T. answered "No" (Tr. p. 22). However, when L.T. wag examined by Dr. Myriam Hutchinson
on June 18, 2009, the doctor's purse noted the "last occurrence May 13,2009." (Ex. p. 47). Dr.
Hutchinson reaffirmed at tnal that the "last ocowrrence” was “May 13, 2009" (Tr. p. 46-47). Then when
Mr. Rowe agked LI, if she ever told anyone that Petitioner made her "go info a room and have sex
with him ... just before OCS removed” her from her home, L.T. answered "No” to counsel's question.
(. p. 22). Ma. McConnell noted during the interview the "child atated that this would only happen
when her mother ... wag at work” and "when her mother checked herself mto a drug rehab facility days
betore OCS became mvolved.” (Ex. p. 36). Ms. McConuell also testified that L.T. told her the incidents
occurved only days before OCS became mvolved (T p. 73-74).
,L‘T‘ denied tellmg anvone that she locked the bedroom door, but Petitioner kicked 1t down (Tr.
p. 22). Ms. McConnell, however, noted that 1.'T. "stated thot one time she locked the door while she
was getting dressed so Petitioner could not go in, but he kicked the door in and got to her anyway." (Ex.
p. 30). L.T. knowingly gave false answers to questions posed to her by the state md defense coungel.
The attorneys knew that LT answers were false The state had a duty to carrect L.T.'s false testimony.
Thiz Court must revesse “if there is any reasonable likelihood that the falge testimony could
have affected the judgment of the jury." 7d. ((noting United States v. Agurs, 427 U.8. 97, 103, 96 S.Ct.
2392, 49 L.Ed.2d 342 (1976)). All false testimony pollutes a trial, making st ddficult for the padge or
jury to see the truth. No lawyer ... may knowingly present lies to the judge or jury and sit idly by while
opposing connsel stmggles to contain thiz pollution of the trial. Nix v. Hhizeside, 475 U S. 157, 166,
106 S.Ct. 988. B9 L.Ed.2d 123 (1986) (“Although counsvel must take all reasonable Jawful means to
attain the objectives of the client, counsel is prechaded from taking steps or in any way sssisting the

chient m presenting false evidence or otherwise violating the law.*).
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The date's duty to correct L.T.'s falee testimony is not dischaged merely becense defense
counsel knows and the judge may figure out that the testimony is false. Where the state knows that a
witnesst hag lied, she hag a constintional daty to correct the false impression of the facts. See Napue,
360 U8, at 269, 79 S.Ct. 1173; ¢f Restatement (Third) of Law Governing Lawyers § 180(2){(1997)“/f
a lawyer has offered testimony or other evidence as to a material issue of fact and comes to know of its
Jalsity, the lawyer must take reasonable remedial meqsures™) Ms. Hulin, as an officer of the court, had
a special dnty commensurate with a state's unique power, to assure that this defendant received a fair
trinl. "Rt iz as much |her] duty to refrain from improper methods calculated to produce a wrongful
conviction as it is to nuse every legitimate method to bring about one." Berger v. United States, 295
1.5, 78, 88, 55 5.Ct. 629, 79 L.Ed. 1314 (1935).

Petitioner hasz established a “reasonable likelihood” that L.T's false testimony adversely
atfected the verdict. i the presiding judge had understood that the victim lied about making the prior
statentents, there is a "reasonable likelihood” the judge wonld have had a reasonable doubt regarding
Petitioner’s ginlt. ‘Thus, the state’s failure to correct L.T.'s false testimony adversely aftected the verdict.
Becanse Ms. Hulin allowed the victim to repeatedly give false smzwers to questions posed to her, the
convictions in this case cannot stand.

1L REASONABLE

Petitioner was deprived of the effective assistance of counsel as guaranteed by the Sixth and
Fourteenth Amendments to the United States Constitution,

"In all cruninal prosecutions, the accused shafl .. have the Assistance of Counsel for his
defence.” The Sixth Amendmemnt has been made applicable to the States uwnder the Fourteenth
Amendment. See Gidean v. Walnwright, 372 U.S. 335, 345, 83 S.Ct. 792, 797, 9 L.Ed.2d 799 (1963).

The "Assitance of Counsel” means the "effective” assistance of counsel. See, e.g., Stridtfand v.
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Washington, 466 U.5. 668, 687, 104 S.Ct. 2052, 80 LEd.2d 674 (1984). Under the Srickland
standard, a reviewing court magt reverse a conviction if the petitioner establiches: (1) that counsel's
performance fell below an objective standard of reasonableness under prevailing professional noms;
and {2) counsel’s madequate performance prejudiced defendant to the extent that the trial was rendered
unfair and the verdict sispect. Stricifand, 466 U.S. & 687, 104 S.Ct. 2052, "The benchmak for
jndging any claim of ineffectiveness must be whether connszl's conduet so undermined the proper
functioning of the adversarial process that the trial cannot be relied on as having produced a just
resalt " Strickland A66 .S, at 686, 104 5.Ct. 2052. Counsel's error must have been "zo serious as fo
deprive the defendant of a fair trial, a trial whose remlt is relsable.” Strickland, 466 {1.S. & 687, 104
S.CL 2052

With respect to prejudice, the Strlckland test does not merely question whether the outcome of
the proceeding wounld have been different, but alse looks at whether the verdict was fondamentally
unfair ar unreliable. Lockthart v. Frawell, 506 U.S. 364, 113 S Ct. 838, 122 L Ed 2d 180 {1993). The
Supreme Court has alzo recognized that "the night to effective assistance of counsel ... may in a3
particular cased be violated by even ap igolated ervor of counsel if that error i sufficiently egregious
and prejudicial. Murray v. Careler, 477 U.S. 478, 496, 106 S.Ct. 2639, 2649, 91 L Ed 2d 397 (1986)
(citing {inited States v. Cranic, 466 U.S. 648, 657 n. 20, 104 S.Ct. 2039, 2046 n. 20, 80 L. Ed.2d 657
(1984).

Deficient Performance

Trial counsel performance was deficient in that he: a) failed to file for a mistnal after the state
misled the defense and the court during opening, statement that the victim's sister would testify, reciting
the purported testimony, but pever produced her as a witness; b} failed to impeach the victim with her
prior inconsistent statements; c) tailed to obtain exculpatory evidence from the Otfice of Community

Services (OCS) of prior investigation regarding physical abuse where OCS conducted voutine visits

14



with the victim and her siblings at their home and school between March and April of 2009; d) failed to
call witnesses that would testify they were present during the times of the alleged offenses and that
Petitioner contd not have lured the victim i a room and rape her six times without their knowledge;
and e) refused to permit Petitioner to testify m hus own defense to provide a rational explanation for the

false accusation made agamst him.

Prejndice
ay Mistrial

The state misrepresented to the court and defense during her opening statement that she would
call the victim's sister, De'Shante, to “testify there were times where Mr. Romero made the children go
to the park and leave the residence while he was alone with [L.T.]" ¢ (Tr. p. 7-8). Ms. Hulin, however,
did not eall De'Shante to testify as n witness. None of the witnesses who testified, suggested Petitioner
macle De'Shante and her brothers go to the park so he could be alone with L.T. See State v. Smith, 554
So.2d 676 (La.1989)state is prohibited from intentionally referning to, or arguing on basis of facts
ontside record).

Ms. Hulin never intended to call De'Shante to testify. The sdate only used the opening statement
for an opportunity to create the false impression that “opportunitics” existed when Petitioner was alone
wath L.T. m the honse. During closing and rebuttal arguments, Hs. Hulm'’s clarified her intent fo
mislead. Specifically, the state mterjected that Petittoner "had mnple opportunity because he was left
alone with this child”; however, no evidence was presented to support the state's sreument. (. p. 80).

The state also misled the court during her opening statement that L T.'s mother, Tabatha’ Turner,
would testify that she left LT alone with Petitioner while she served a jail sentence in May of 2009
(Tv. p. 7). Contrarily, L..T. and her siblings were placed i the custody of ther grandmother, Goldie

Twmer, when Tabatha went to jail. (Tr. p. 12, 27, 52).

6 Petibtone will conbinue o refer to the victim as*L.T."
7 Betittoner will continne to refer to L.T.'s mother as *Tabstha®
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Petitioner right to a thir trial was violated when the state rested her case without calling
De'Shante us a witness. The state’s comments n an effoit to create false "opportunities” where
Petitioner and L.T. could have been alone, makes it morve egregious becange it is presumed the opening
statement m a case 15 sensitive. A state’s opening statement iz meant to be an objective simmary of the
evidence that the prosecution reasonably expects to produce. Fragder v. Capp, 394 U.S. 731, 736, 89
5.Ct. 1420, 22 LEd2d 684 (1969). Ms. Hulin intmating that she would call the victim's sister to
teshily and fmling to put her on the witness stand was blatant deception. See U8, v. Murrah, 88% F.2d
24 (5® Cir. 1989)prejudicial for state to promise jury he would produce witness and no witness was
calted.).

The failwre of Petitioner's counsel to request a mistnial or to object to the state's mmproper and
prejudicial comments “so infected the trial with unfairness as to make the resulting conviction a denial
of due process.” Dennelly v. DeChristafora, 416 U.S. 637, 643, 94 5.Ct. 1868, 40 L.Ed.2d 431 (1974).
Thug, the trial court must reverse petitioner's convictions.

b) Impeachment Evidence

Trial comnsel, Jan Rowe, was neffective by failing to properdy utilize the vidim's prior
inconsistent statements for impeachment purposes.

It = recognized that "impeachment of a witness is ‘singnlarly important,’ snd that reports or
[documents) can be essential to the impeachment efforta of the defendant when such material relates to
witness' testimony.” Jendks v. United States, 353 U.S. 657, 667, 77 S.Ct. 1007, 1013, The Court went
on to state:

Every experienced trial judge and trial lawyer knows the valne for impeaching purposes

of stutements of the witness recording the events before time dulls treacherous memory.

Flat contradiction between the witness’ testimony and the version of the eveuts given in

Itz reports 15 not the only test of inconsistency. The omission fiom the reports of facts

related at the trial, or & contyast in emphasis upon the same facts, even a different order

of treatment, are also relevant to the cross-examining process of testing the credibility of
2 witness' nal testonony.” Id. U.S. at 667, 3.Ct. at 1013,
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‘The allegations of zexual and physical abuse were made about & month after the victim and her
sthlings were placed in the cnstody of their grandm other, Goldie Tarner. They imtially told Goldie that
Petitioner physically abused them; then LT allegedly revealed that Petitioner bured her in a room
where he raped her on six or seven occasions. Goldie then called Katherine McConnell, a caseworker
with the Office of Community Service, who in twn reported the alleged incidents to the Abbeville
Police Department. Ms, McConnell then interviewed Goldie and the children on June 17, 2009, (Ex. p.
35-38). The next day L.T. was examined by Dr. Myriam Hutchipson. (Ex. p. 47). On June 24, 2009,
L.T. was interviewed by Nicolette Joseph, a forensic interviewer with the children Advocacy Center
(Ex. p. 49-51). They took written statements from Goldie, 1. T., and her siblings.

L.T'q testimony wag confradicted with her statements made to the police, Ma. McConnell, Dr.
Hutchinsop and Mz, Jozeph. Tnal counsel, however, failed to establish the proper foundation for
introducing and impeaching L.T.'s with her prior inconsistent statements. “A witness' credibility may be
impeached by the use of a prior inconzistent statement, but the witness must first be asked sbout having
made the statement in a question which gives the substance of the statement and names the time, the
place and the persion to whom the statement was made." State v. Davis, 498 So.2d 723, 725 (La. 1986).
La. Code Evil art. 613 requires the witness's attention first be “fairly directed.. to the statement...and
the witness has been given the opportunity to admit the fact and has failed distinctly to do so.” State v,
Burbank, 872 S0.2d 1049, 1051 (La. 4/23/04).

Defense counsel did not effectively utilize the prior inconsistent statements to impeach L.T's
credibility. Before Mr. Rowe questioned L.T. about statements she made prior to trial, counsel was
requured to lay the requisite foundation. The questions did not clearly name the persons to whom L.T.
gave the statements to, Mr. Rowe simply asked L.T. did she "ever tell anyone" without naming any

gpecitic person. In any evenf, L.T. had to know that the statements connsel made reference to were
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thoge dhe made to the above named mdividuals.

When 1..T. was asked whether she ever told anyone the last incident oconrred on May 13, 2009,

she answered "No" {Tr. p. 22). L. T.'s answer wag inconsistent with the date given to Dr. Hutchinson's
mirse. Dr. Hutchinzon testified that ber nurse noted the “last oconrrence” was "May 13, 2009 (v, p.
46-47) and (Ex. p. 47). L.T. also answered "No” when counsel asked her if she ever fold anyoune that
Petitioner made her "go into a room and have sex with him ... just before OCS removed” her from her
home. ('ft. p. 221 Ms. McConnell, however, noted m her report the "child stated this would only
happen when her mother ... was af work” and "when her mother checked herself into a drug rehab days
before OCS became involved.” (Ex. p. 36). Ms. McConnell also testified L.T. told her the mcidents
oceuned only days before OCS became involved. Tk p. 73-74).

Moreover, 1.T. denied telling anyone that Petitioner kicked the bedroom door down when she
locked the door (Tr. p. 22). Again, her denial was inconsistent with the statement she told Ms.
McConnell, that is, L.T. "stated that one time she locked the door while she was getting dressed o
Petitioner conld not go in, but he kicked the door in and got to her snyway.” (Fx. p. 36).

The mpeachment of L.T.'s testimony war "singularly important” as she was the prosecution's
key witness. The value of L T.'s prior incongistent statements were highlighted by her repeated denials
of having made the prior inconsistent statements. The tnal mdge was unable to properly evaluate L.T.'g
credibility becanse trial conngel never presented the judge with the achual reports containing L. T.'s prior
inconwstent statements nor did counsel identify the person by name to whom the statements were
made.

In onr adversarial gystem- of justice, a defendant's right to eife;:ﬁve cross-examination is an
essential safegnard of fact-finding accoracy. It is "the principal means by which the believability of a
witness and the tmth of their testimony are tested.” Davis v. Alaska, 415 U.S. 308, 316, 94 5.Ct. 1105,

39 L.Ed.2d 347 (1974).
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This ease was entirely dependent on the testimony of an eleven-year-old victim. Petitioner's
right to the constitutional safeguards of a fair trial was denied by his sttomey's failure to adequately
comply with the gwidelines set forth in La Code Evid Art. 613, towards impeachment of her
crecibility. When the victim denied making the pnor inconsistent st#tements, counsel shonld have
exposed her falze testimony. Simply presenting the reports to the trial judge for his review would have
macle & significant difference. The judge may well have hwl a reasonable donbt ag to Petitioner's guilt
had lad the proper foundation for impeachment of L. T's testimony with her prior mconsistent
statements.

Congidenng the inconsidencies im L.T.'s testimony and her denials of having made imconsistent
statements, # 15 not difficult to imagine that the outcome of the verdict was "unreliable. Thus,
Petitioner's convictions eannot stand.
¢) Prier Investigation

Trial connsel was ineffective in failing to obtain reports from the Office of Community Services
{OCS) regarding an investigation of complaints of physical abuse of the victim and her siblings, which
led OCS officials to conduct random visits with the children at hame and school between March and
April of 2009,

“A lawyer who fails adequately to investigate, and to introduce into evidence, evidence that
demonstrates his client's factual innocence, or that raises sfficient doubt as to that question to
undermine confidence m the verdict, renders deficient performance.” Hart v. Gomez, 174 F3d 1067,
1070 (9" Cir. 1999)(holding that counsel's failure to review key documents corroborating defense
witness's testimony constituted deficient performance), Lord v. Wood, 184 F3d 1083, 1095-96 (9" Cir.
1999) (holding counsel's failure to call key witnesses whose tetimony undermined the state's case

constituted deficient performance).
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The Office of Community Services (OCS) received a. complaint sometime in March of 2009,
alleging Petitioner physucally abused the victim and her siblings (De'Shante, De'{nan and Brandale).
The complaint led to an investigate where OCS condncted randam visit to the children's home and
school between March and ng of 2009. Had Petitioner's attorney obtained the results of the QCS
reports, counsel would have found there was no evidence of physical abuse. The reports wounld have
cast donbt on the victim's subsequent allegations of sexual abuse.

The allegations of physical and sexual abuse did not come about unti} a month after the children
were placed in the custody of their maternal grandm other, Goldie Tumer, (1. p. 27), when their mother
(""Tabatha') went to jail. (Ir. p. 52). Ms. Goldie contacted OCS caseworker, Katherine McConnel),
regarding the children allegations. Ms. McConnell interviewed Ms. Goldie and reported:

Ms. Turner stated that she was ot home talking to her four grandchildren abont what

thewr iife was like before they were placed in state custody in May. The children begun

tellimg her that Petitioner.. was physically abusive towards them. The kids told her that
Potttioner vzed to vell at them and hit them a lot. {1.T.] said there was something she

thought she tell her sbout. Then {L.T.] told her that right before OCS took her, Petitioner

woutld make her go in a.room away from her siblings and make her have sex with him

[L.T.] smd that Petitioner had sex with her 6 or 7 times.

See By, p. 36.

When My MeConnell interviewed the children, the victim alleged that Petitioner Jured her in a
room, took off her pants, held her down by her ankles, and raped her. The vidiim said she tried to fight
Petitioner off, but "he wonld just pnsh down her legs and hold them * (Ex. p. 36). In Ms. McConnell's
report, she noted L. T. stated she wore a really big jacket to school, during this time, to hide the bruises
around her wrists that were left ag a result of Petitioner holding her down. (Ex. p. 36). L.T. also said
Petitioner beat her siblings with curtain rods. Ihid.

De'Quan told Ms. McConnell that "Petitioner would put him and his sibhings on their knees and
hit them " (Ex. p. 37). Four-year-old Brandale reportedly told Ms. McConnel! that Petitioner used to

make them get on their knees and hit them with a pipe. (Ex. p. 38). Petitioner, however, denied the

20



allegations to OCS caseworker, Amber Wilkinson, but instead, told her the children's grandm other,
Goldie, is making [1..T.] ... say that he raped her. (Ex. p. 39).

The trial court prohibited the attorneys fram introducing or making reference to the children's
allegation of physical abnse. The judge stated he was “disregarding all allusions or references in the
interview to other crimes or bad acts by the defendant.” (Tr. p. 70). The children's allegation of physical
abuse, however, were relevant in light of the previous investigation by OCS afficiale between March
and May of 2009; becanse OCS officials did not find any evidence of physical abuge. If there was any
truth to the complaint of physical abuse, the OCS officiala wonld have noticed marks, broizes or scars
on the children body. Thus, trial counsel should have obtained the initial OCS reports which were
exculpatory and relevant to impeach the victim's allegations of physical and gexual abuse.

The Controntation Clanse of the Sixth Amendment to the United States Constitution gives the
defendant the right to impeach a witness for bias, interest, or comuption. See La. Code Evid. Art.
607(DY(1), State v. Senecgal, 316 So0.2d 124 (La 1975). The right to expose L. T's motivation for
makmg unfounded allegations of physical and sexual abuse are both proper and important functions of
the constitutionally protected right of cross-examingtion. State v. Nash, 475 So0.2d 752, 755 (La.1985);
State v. Chester, 724 S0.2d 1276, 1286 (La 12/1/98), 528 1.S. 826, 120 S.Ct. 75, 145 L.Ed.2d o4
{1999). Even thongh the allegations of physical abuse contmned m the OCS reports of June 17, 2009,
(Ex. p. 35-42), may constitute "other crimes or bad acts” of the defendmt, the judge could not
arbitracily deny him the right to use such evidence to impeach the victim'’s credibility regarding her
notonnded allegations of sexual abuse.

The historical notes under paragraph (m) of La. Code Evid Art 607({D){1) states that "Ji}t is
gsometimes the case, in cnminal cases, that an accused's constitutional right of confrontation militates in
favor of admitting evidence argnably otherwisze inadmissible under egtablished rules. In such cases

deviations from the rules stated in thisz Paragraph may be necessary,” Cf. Davisv. Alaska, 415 (1.3, 308,
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94 S.Ct. 1105, 39 L.Ed2d 347 (1978} Chambers v. Mississippi, 410 U.S. 284, 93 S5.Ct. 1038, 35
L.Ed.2d 297 (1973).

The failure of Petitioner's attomey to obtain the initial reports of the OCS investigation of
physical abuse waz objectively unreasonable and prejudicial to is confrontation nghts. ‘The fact that no
reported evidence of physical abuzse was found dunng the OCS investigation, is sufficient to undennine
the victim's eredibility regarding her sabsequent claima of sexmal abuse.

Had counsel obtain and presented the trial judge with the mitial reports of the OCS
investigation, the jndge wonld have been incline to discredit the victim's allegations of sexual abuse.
The fact that counsel did not obtain and introduce as impeachment evidence the initial QCS reports,
prejudiced Petitiouer’s rights to confront and etfectively cross-examine the victim's credibility. Other
than the victin's missing hymen, there was no physical evidence {(snch as tears, lesions, scars, marks or
bruises) to establish beyond a reasonable doubt that this nine-year girl was raped six or seven times. As
such, counsels deficient performance prejudiced Petitioner's constifutional rights and undermined
confidence in the verdict. Thus, the court should reverse petitioner’s convictions,

d) Subp oena Witnesses

Trial counsel nlgo failed to call witnesses who were present during the times of the alleged
offenses who were willing to testify that Petitioner could not have lured the victin m aroom and rape
her gix times without their knowledge.

Petitioner has maintained that he did not sexually abuse his girlfriend's nine-year-old daughter
(L. T.}. Nor cid he physically abuse L.T. De'Shante, De’Quan or Brandale. When Petitioner learned
there was a warrant for his arest for the rapes, he voluntarily went to the police station. He voluntanly
waived his Miranda right® and gave a statement to the police. The officer who conducted an interview

with Petitioner noted Petitioner was "questioned as to if anything took place between himself and

§ See Afrowda v dnfpuss, 384 U.S. 436, 86 S.Ct. 1602, 16 L.EJ.2d 634 (1966).
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{L.T}, Mr. Romero was adamant nothing took place.” (Ex. p. 45).

The officer reported that:

Mr. Romero stated he conld not believe the child had said that sbout him, the only thing

he can think of is Goldie must have told her to say that about him. When I asked about

this Mr. Romero stafed Tabitha's mother and (1.T.'s) grand-mother does not like him and

she doesn't want him to be with (1.T.'s) mother... The only other thing he can think is

the |childfs] boyfnend.... Mr. Romero said he couldn't believe that but he knows it 1s not

han having sex with that child.”
See Bx, p. 46,

When Petitioner was interviewed by OCS caseworker, Amber Wilkinson, on June 25, 2009, he
Again denied the allegations of physical and sexual sbuse (Ex. p. 39). While Petitioner was awsiting
tnial m a prison facility, he sent numerous letters to his court-appointed sttomeys® (Ex. p. 55-74). In his
lefter to Mr. Melebeck, Petitioner ssserted hig innocence and stated "T did not do that crime, and [
would hke to know why I'm still being held in jail" (Ex. p. 55). He reqmested a speedy trial and to send
him the State's dizcovery file so he conld "see whats been said and where this supposedly have taken
place, then T can inform yon with the information on where T was at the time are how my relationship
was with the victim, are why I believe these allegations was said against me.” Ibid

After Mr. Melebeck withdrew from the case and Mr. Rowe wus reassigned to represent
Petittoner, he provided Mr. Rowe with a list of wilnesses he wanted subpoenaed to testify in his
defense. (Ex. p. 59-60). Mr. Rowe then seut a letter to the Clerk of Court on June 13, 2011, requesting a
mibpoena be tesued to the following people: Zilda Romero, Richard Brailey, Michael Romero, Amanda
Duhon, Shawn Romero, Misty Blanchard, Candida Turner, and Tabatha Turner (Ex. p. 75-76). Mr.
Rowe, however, did not call thess witnesses to testity. Thus, Mr. Rowe’s failure to call these witnesses

Pfell below an objective standard of reasonableness.” Strickland, 466 U.S. at 688, 104 S.CYt. 2052.

The testimony of Michazl Romero'® and his common-law wife, Amanda. Duhon, would have

¢ M Melebeck wag inttially appointed to represent petitioner;, but witldrew Bom the cage due to a conflict of inferest,
and Mr. Rowe was assigned as petitioner's counsel,
10 Michasel Romero is petitioner's brother
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impeached the victim's credibility regarding her allegations that petitioner lured her in & room and
raped her "6 or 7 times while she was 9 years oldl" (Ex. p. 50), "for a period of 6 or 7 days,” (Ex. p.
36), between April and May 13, 2009, L.T. reportedly told OCS caseworker, Kathryn McConnell, the
incidents “wonkd only happen when her mather ... wag at work” and when "her mother checked herself
inte a dmg rehab facility days before OCS became involved.” (Ex. p. 36). However, Michael and
Amands wonld have testified they were staying at Petitioner's honge and took care of the children while
ther mother was in dmg rehab and sometimes when their mother was at work prior to the time she
went in rehab. They wounld have testified that Petitioner conld not have been atone with L.T. when they
were babysitting them.

Petitioner received a lefter from Ms. Duhon sometime after trial wherein she inquired about
why his aftorney did not call her to testify. She stated in her letter:

“I was writing about why your lawyer didn’t let me testify. I didn't even get a paper to go

to court. I don't think he did a good job being a lawyer. If T would of got my chance to

testify 1 would of told them that me and Michael was & your house everyday. 1 made

sure that them kide did their homework, took a bath and I coocked everyday. When

Tabatha went (0 Re-hub we was thetr. You never was alone with them guis. When she

was in Re-hab on the weekends the boys went to their grandma’s house and the gids

went to there finends house. Even when Tabatha worked as an exotic dancer I was them. 1

made sare them kids got up for school and got on the bus. Well T hope I get my chance
to testify in court. Well keep your head up.”

which Ms. Duhon promptly provided. (Ex. p. 78-79).1

Ms. Dubon stated that she and Michael stayed at Petitioner's house and took care of L.T. and her
siblings while their mother was m a drug rehabilitation facility. Ms. Dubon stated that she wounld
sometimes come to Petitioner's house and take care of the children while their mother working at the
strip club. She cooked for the children; made sure ther schoolwork was completed; made them take

therr bath; woke them up for school; and made sre they got on the school bus.

11 Pditione's brother, Michael Romero, just recently provided petitioner with an affidavit to confirm what Amanda stated
in her affidavit. See Exhibit 18
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Ma. Duhon further noted in her affidavit that Petitioner's other brother, Shawn Romero, md
Tabatha's stster, Candida Turner, came to Petitioner's house when Tabatha was in the rehab facility.
Candida has taken care of 1.1, and her siblings several times when their mother was a work.

Ms. Duhon madle clear in her affidavit that Petitioner could not have hired I.T. in a room and
rape her six fumes on s8I or seven occasions without her knowledge. If the children had been sexually
or physically abused, Ms. Duhon wounld have noticed marks and bruises on the children body.

When LT, testified #t Petitioner’s trial, she acknowledged Petitioner's "brother and his
girlfriend” stayed at the house and "slept there sometimes, but they didn't five with us.” (Tr. p. 23). LT
also mentioned her "nanny” (Candida Tumer) who would "sometimes” babysit the children "off and
on” when their mother was a work. (Tr. p. 14). Mm'eovér, L.T. testified that Petitioner’s brother
(Shawn Romero) was 2t the house during one of the alleged incidents (Tr. p. 17).

The state asked L.T. was snybody present n tha house when the first and second incident took
place. L. T. ndicated "[m ]y sister and my two brothers” were present in the living room at the time (1t
p. 14 & 16).!* She also testified that "my sister, my two brothers, Drey, and me,” (Tv. p. 18) were at the
house “another time" -- or the third time — when petitioner allegedly raped her. (Tr. p. 17).

Petitioner told his attorney long before trial to subpoena Michael, Amanda, Shawn and
Candida, becanse they were present at his house and could testify that Petitioner could not have lured
LT in aroam and rape her without their knowledge. Since Mr. Rowe did not call them to testify, L.T's
testimony regarding their presence during the alleged offenses could have only crested a negative
inference against Petitioner. See State v. Barfield, 81 So0.3d 760, 772-73 {La.App. 3 Cir. 11/23/11)
("evidence under the control of 2 party and not produced by him was not produced becanse it would
nat have aided him ") |

The other people on Petitioner's witness list wonld have provided valusble testimony in his

12 According Lo LT, | pditicner's tedheer (Bean Rornero) w as present during the second elleged incident. (I p. 17).
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behalf. For sxsmple, Petitioner's mother, Zilda Romero, would have tegtified thet Tabatha's sister,
Candida Tarner, revealed that she was threaten by her mother, Goldie Turner, that of she (Candida)
testified for Petitioner she would not have = place to stay!? Petitioner's mother and common-law
husband, Richard Brajley, would have testified as character witnesses that Petitioner and Tabatha has
stayed at their honse with the children, and they have never seen Petitioner sexually or phvsically abuse
the children.

Last, Petitiones’s brother (Shawn) and his girlfriend, Misty Blanchard, would have testified an
character witnesses that Petitioner hae watched over Misty's children -- including her two danghters --
and they bave never complained of any sexual or physical abuse by Petitioner.

Given the mportance of the proposed testimony provided by Petitioner's witnesses, there is no
logical reason for Mr. Rowe not calling witnesses to testify regarding the alleged incidents of physical
and sexual abuse. Just becanse Petitioner's witnesses are family members does not justity a decision --
it that was counsel's reason ~ not to call witnezses with potentially exculpatory information. See Pave
v. Hallinsg, 261 F.3d 210, 220 (2nd Cir. 2001 ){counsel rendered mefYective assistance where he failed to
call the defendant's mather at trial becamse "there {was] simply no suggestion in the record that there
was any reason not to put [her| on the stand "), Pedndester v. Baoker, 301 Fed Appx. 522, 529 {6th Cir.
2008)connsel's failure to call alibi witnesses becanse of their "close relationships with [petitioner]”
was nnreasonable "beemse alibi witnesses often have close relationships with the defendant™); Beif v
Howes, 757 ESupp.2d 720, 737 (E.D. Mich. 2010)("[A] decision not to call an alibi witness based
upon the alibi witness's close relationship with the defendant is not sound trial strategy because{ ] it is
the nature of alibi witnesses that they typically have some sort of relationship with the defendant.”),
Luna v. Combra, 306 F3d 954, 958, 961 (9" Cir. 2002)(counsel provided ineffective assistance

because of his failure to call defendant's sister and mother as alibi witnesses), smended by 306 F3d 954

1% Tabatha also infarmed petitionsr in leter that her mother *told me that if T still want to hav e snything to do with you
that I will never seemy kids again!!® (Ex p. 52)
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(th Cir. 2002); and Madrigal v. Yates, 662 FSupp.2d 1162, 1190 (C.D.Cal. 2009)(holding that connsel
rendered ineffective assistance becanse he failed to call the petitioner's brother as an alibi witness, and
noting that "the mere fact that [the witness] was a family member does not render [counsel’s] failure fo
present s corvoboration of Petitioner’s aliby harmless™).

The Supreme Court held that a cnminal defendant has the night to a "meaningfitl opportunity to
present a complete defense” Californiav. Trombata, 467 U.S. 479, 485, 104 S.Ct. 2528 81 L. Ed 2d
413 (1984). "lust a5 an accused has the night to confront the prozecution’s witnesses tor the purpose of
challenging their testimony, he has the right to present his own witnesses to establich a defense. This
right 15 2 fundanental element of due process law"” Washington v. Texas, 388 U.S. 14, 19, 87 S.Ct.
1920, 18 1..Ed.2d 1019 (1967).

Petitioner suffered mmbstantial prejudice as a resnit of his counsel's failure to call his witnesses
to testify in his defense. Thus, this conrt should reverse petitioner's convictions.

e) Right to Testify

Petitioner contends that his tnal connsel was constitutionally meffective m not allowing him to
testity i hus own defense after coumsel refiised to call any of his witnesses, and Pefitrioner msisted that
he wanted to provide the court with a rational explanation for why the victim made the false accusation
against him.

It iz fimly established in American jurispmdence that a criminal defendant has a right to testify
on hiza own behalf. Rodk v. Arkansas, 483 U.S. 44, 49-53, 107 S.Ct. 2704, 2708-10, 97 L.Ed.2d 37
(1987). The Supreme Court emphasized that there is "no rational justdication for prohibiting the sworn
testimony of the accnsed, who abave all others may be in a position to meet the proseontion's case{.]"
Fergusen v. Geaorgio, 365 U.S. 570, 582, 81 S.Ct. 756, 763, 5 L.Ed.2d 783 (1961). Rooted m the
Fourteenth Amendment's guarantee of due process, the compulsory process clmmse of the Sixth

Amendment, and as a necessary corollay to the Fifth Amendment's gunarantee against self-
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incrimination, this right to testify is clearly one of constitutional magnitude and import. Rack, 483 U.S.
at 33 0. 10, 107 S.C1. 2704; Jonesv. Rarnes, 463 11 5. 745, 751, 103 5.Ct. 3308, 3312, 77 1. .Ed.2d 987
(1983 Y{defendant has the "nltimate anthority to make certain fundamental decisions regarding the casze,
[such as] ... whetherto ... testify in hig or her own behalf”)

“It cannot be reasonable trial strategy for an #torney to not honor his client’s decision to
exercise hig constitutional right to testify, not becange the advice not to take the stand iz unsonnd, but
because counsel must in the end accede if the client will nat abide by the advice." United Sttes v.
Mullins, 315 ¥3d 449, 454 (5th Cir 2002). “A defendant’s personal conafitutional right to testify
truthfully in lus own behalt may not be waived by counsel as a matter of trial strategy.” Id.

At the close of the State's case, it was obvious that tnial counsel was not going to call any of
Petitioner's witnesses, go he told Mr. Rowe he wanted to testify. Mr. Rowe assured petitioner that he did
not need to festity because the judge would not find him guilty based on the mconsistencies in the
victim's testimony.!* See e.g., Pavel v. Holfins, 261 F3d 210, 217-18 (2® Cir. 2001)(Pavel's attorney,
Meltzer, "decided not to prepare a defense for Pavel solely because he was confident that, a the close
of the prosecution's presentation of its evidence, the tnal judge would grant Meltzer’s motion to
dismigs. ")

Had Petitioner's testify m his defense, he wonld have testified that:

“That he and the victim's mother, Tabatha Turner, were in a relationship for abont two-and-a-half
years prior to his arrest.

That Vabatha and her four children staved with petitioner and he treated them with respect and
was hike a father to them.

That the children had never before complained that petitioner physically or sexually abused
them,

That he voluntanly went to the police station soon as he leamed about the warrant for his arrest

14 In Iad, Mr. Rowe'g trial strategy was made dear in o "brief stet ement” during opening steteraer to rely solely on
*geveral nconsistencies in the testimony that will be given to today, some of which make the cormmission of this erimme
irmpossihle, and we are certain that the Ceurt will find thet the defendant is not guilty.* (Tr. p. 8).
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{Ex. p. 45).
That he vohintanly waived his Miranda nghts and gave a statement to the police (Fx. p. 45).

That he told the police officer thet "nothing took place between himself and [L.TJ(Ex. p. 45).

That he acknowledged the statement he gave to the police officer that "he could not believe the
child had satd that abont him” and thal "the only thing he can think of 18 Goldie must have toid her to
say that about him" because L.T.'s "grand-mother does not like him and she doesn't want him to be
with |L.'T.'s} mother” and that "[tlhe only other thing he can think is the [child's] boyfriend” conld have
had sexual coniact with L.T. (Ex. p. 46).

That he told OCS caseworker, Amber Wilkingon, “that he thinke that Goldie iz making (L.T.]
say that he raped her” and that "[h]e denied the allegations.” (Ex. p. 40).

That his brother (Michael) and hig girlfriend (Amanda) stayed at petitioner's house and took
care of the children the entire tune when their mother was in rehab and that his other Urother, Shawn,
algso came to the house to visit.

‘That the children Aunt Candida stayed st Petitioner's house and took care of them when their
mother was at work.

That there was no opportunity for Petitioner and L.T. to be alone in a room where he could have
raped her six times.

That when Petitioner and Tabatha were confined in different facilities, while he was awniting
trial, they coresponded with each other. In one of Tabatha's letters, she mentioned that when she told
her mother (Goldie) that she was comrespondmg with petitioner, Goldie told her that if she had anythmg
more to do with petironer that she (Tabatha) would not see her children again (Ex. p. 52).

That L.T. had a boyfriend, Damon Bessard, who petitioner sugpected may have camsed the
trenmna fo L.T.'s vagina (Ex. p. 39)ad that he made hts suspictons known to lug sttomey m 1 letter prior
to trial (Ex. p. 61-62)",

That between March and May of 2009, caseworkers from the Office of Community Services
(OCS} conducted random visits with the children at home and at school te investigate a complaint of
physical abuse that someone made sometime in March of 2002, The OCS mvestigators obviously did
not find any evidence of physical abuse (such as marks and bruizes) on the children body at the time.
Had the OCS found any sign of physical or sexual abuse during their investigation, they would have
taken protective actions a fhe time." The fact that OCS did not find any such evidence at the time cast
doubt on the victim's mbsequent allegations of zexual abnse.

15 Pelitivner also indormed his attormey prior to trial thet Tebathe had expressed concernthat LT, 18 not a virgin ducto
wappropriate behavior with ancther boy. (Ex. p. 61-62).

16 About a month after the children were placed in the custody of their grandmother (Gadie Turner), they made
allegations that petitioner hit them with curtain rods and a pipe (Ex. p. 36 & 38).
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Petitioner's proposed testimony wonld suffice to creste a reasonable donbt regarding his guilty.
The entire trial waz no mare than a "crechbility contests” with the victim being the only witness to
testify against Petitioner. Although her testimony was riddled with contradictions and shown to be
inconszistent with her prior statements, the tnal judge had no choice but to accept her testimony because
it stood uncontradicted. In any event, the prosecution's case against petitioner was not so weak as to
exciise connsel's failure to call him to testify in his own defense.

Petitioner had a constitutional right to explain his version as to why the victim would make
false accusations against him. The verdict may very well have been different, had the judge heard from
the petitioner himself. See Rodk v. Arkansas, 483 U.S. at 52, 107 5.CL. at 2709 (often in criminal cases,
“the most important witness for the defense ... ig the defendant himself."). Since trial counsel refused to
call Petitioner's witnesses who would have provided exeulpatory information, he was the only other
witness who conid have attempted to permade the judge that he did not rape L.T. Indeed, "[wlhere the
very point of a trial is to determine whether an individual was involved in criminal activity, the
testimony of the individual himself must be considered of prime importance.” United Statesv. Walker,
772 F.2d 1172, 1179 (5th Cir. 1985), Under these circumstances, there is more than a reasonable
probahility that the result of the verdict wonld have been different. See Stridkland, 466 U.S. at 694,
104 5.Ct ot 2068,

In State v. Hampaon, 818 So.2d 720 (La 20021 the Lounisiana Supreme Conrt reiterated its
concluzion on onginal bearing that “whenever a defendant is prevented from testifying after
unequivocally expressing hiz desire to do go, the defendant has been denied a fundamental night and
suffers prejudice.

Thus, the court should reverse hig convictions.
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II. REASONABIE

Insufficiency Of The Evidence,

Petitioner agserts there was insfficient evidence to support his conviction', remlting in a
violation of his constitutional right to due process as interpreted by the United States Supreme Conrt in
Jackson v. Virginia, 443 1).5. 307 (1979).

In Jachsan, the Supreme Conrt held that the due process clanse gnarantees a right to be free from
crimmal conviction “except upon sufficient proof—defined as evidence necessary to convince atrier of
fact beyond » reasonable donbt as to the existence of every element of the crime” Jadkson, 443U S, o
316. A habeas petitioner is entitled to relief under Jacksen “if it is found that upon the record evidence
ad?hwed at the tnal no rational trier of fact could have found proof of guilt beyond a reasonable doubt.”
id at 324.

The only evidence offered in this case was the internal inconsistent and conflicting testimony of
the alleged vietim (L. T.).

L.T. gave inconsistent statementz about the alleged rapes ocauring whilé her mother was
rehab. When Katherine McConnell, careworker, interviewed L.T., L.T. claimed Petitioner raped her
while her mother was in rehab. During her child advocacy center interview on June 24, 2009, however,
L.T. stated Petitioner did not touch her while her mother wag in rehab, At tnal, L.T. retracted to her
eartier position that something happened while her mother waz in rehaby, and interjected she did not
recall telling anyoune nothing happened while her mother was in rehab.

I.T. gave inconsistent statements regarding the last rape. Dr. Mynam Hutchinson, coroner, who
examined L T testifled L.T. denied telling anyone that the last rape occarred on May 13, 2009. L.T's
mother, T.1., testified Petitioner was not alone L.T. between May 8, 2009 until May 13, 2009, when she

was arrested.

17 This isme was raiged on direct sppeal and exhansted in the Douigiana Suprerne Court.

31



L.T. gave inconeistent statements about the time period in which the alleged rapes occumed.

When L.T. first told her grandmother that she had been raped, L.'T. said she was raped while her mother

was “stripping in the bars.” On June 17, 2009, L.T. told her caseworker, Ms. McDonnell, that she was |
raped while her mother was in rehab, just days before OCS became involved, and that she was raped
six or seven times over a penod of six to seven days. On June 24, 2009, L.T. told the child advocacy
interviewer, Ms. Joseph, the rapes occurred while her mom was at work, not while she wag in rehab,
and that one of the rapes ocowred a few months before OCS took her and her siblings away. At trial,
L.T. denied telling anyone that the rapes occurred right before OCS took her and her siblings. She also
denied ieliing anyone that the rapes ocowred over apertod of six to seven days.

L.T. testified inconsisfzntly about physical details of the alleged rape. she told her grandm other

that she did not bleed LT, however, testified thet she did notice blood after one of the alleged rapes
| and denied telbng snyone there was no blood During her June 24, 2009 interview with the child
advocacy worker, L.T. consistently called ber vagina her “flower”” L.T., however, called her vagina her
“cat” and demied ever calling it her “flower.”

Finally, the physical evidence was not conclusive of rape. There were no tears, no lesions and
no sears. Dr. Hutchison did note that L.T.'s hymen was not present and that the absence of a hymen can
be consistent with vaginal/penal penetration or malformation. Dr. Hutchison clarified that L. T. had “no
hymen rather than n “damnaged hymen.™ Dr. Hitchizon further explained that some women are born
without 2 hymen and she could not tell if L.T. was one of these women. Dr. Hutchizon algo testified
that hymens can be injured or completely lost through certain activities, such as playing and sports
activities.

Although credibility determinations are normally reserved for the fact finder, credibility
determinations may be erroneons when a witness's tory “ig so internally inconsistent or implansible on

its face, that a reasonable fact finder would not credit the witness's sto:y...”‘S!ate in the Interest of
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W, 09-532 (La. App. 3 Cir. 10/01/09), 21 S0.3d 465, 468.

1. T.'s inconsistencies are especially troubling because they occurred so closely together The'
version of events L. T. gave her caseworker diftered substantially from the version of events she gave to
the child advocacy mterviewer. The victim's inconsistencies was the only evidence offered to support
the verdict which wag not supported by the physical evidence. The evidence was clearly insuflicient to
convict Petitioner of the six connts of aggravated rape.

. IV. REASONABLE

Caomulative Error.

Petitioner urge the Court to consider the accumulation of errors.

The United States Supreme Cowt has held that the combined effect of multiple tnial court errors
violates due process where it renders the resulting criminal trial fundamentally unfair. Chambers ».
Mississippi, 410 U1.S. 284, 298, 302-03, 93 S.Ct. 1038, 35 L.Ed.2d 297 (1973} combined effect of
individnal errors "denied [Chambers] a trial in accord with traditional and fondamental standards of

~dne process” and "deprived Chambers of a fair trial"); see also Tay/arv. Kentudky, 436 U.S. 478, 487 n.
15, 98 S.Ct. 1930, 56 L.Ed.2d 468 (1978X"[Tihe cumulative effect of the potentially damaging
circumstances of this case violated the dne process gusrantee of fundamental fairmess..."). A
cumuiative error claim allows for relief when, although no single error independently warrants reversal
or riges to the level of constitutionsl violation, the effect of multiple errors canved the defendant to
suffer undue prejudice. Chambers, 410 U S, at 290 n. 3, 93 8.Ct. 1038,

Petitioner has mamtamed his innocence and iusist that he did not rape L.T. Before Petitioner
was sentenced fo lite in prizon, he reminded the judge that, "I'm being falsely accused of a crime that 1
did not do.” (Seut.Hrg.p. 3). He demanded to know "under what circumstances @m 1 being convicted?"
Ibid. "Why am 1 being convicted? Under what evidence? What reasons?” Ibid.

Petitioner suggest that hig counsels ineffectiveness contributed to the verdict in this cage. The
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record makes clear "there wag a brenkdown in the adversarial process” which rendered “the adversary
procesy itself’ presumptively unrelisble ” United States v. Cronic, 466 11.8. 648, 659, 104 5.Ct. 2039,
80 L.Ed.2d 657 (1984). See Wright v. Van Patten, 552 U.S. 120, 128 5.Ct. 743, 746 0. 1, 169 LEd.2d
583 {2008)per curiam Yrecognizing that Cronics presumption of prejudice applies "when "there [is] a
breakdown m the adversarial process,’ such that 'counsel entirely fails to subject the prosecution’s case
to meanmgful adversarial festing’' " (quoting Croaic, 466 U.S. at 662, 659, 104 S.Ct. 2039))
Consideting the cumubative etfect and prejudicial tmpact of all the errors commatted during Petitioner's
trial, this Cowrt should apply Cronids "presumption of mvju{iice" standard and reverse Petifioner's

convictinons.
CONCLUSION

The petition for a writ of certiorari should be granted.

Respecttilly submitted,
(Signature) /| /2B AL ﬁ@%M
DIONDRE ROMERO

Date: ¥ebruary 11, 2019
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