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Before MARTIN, JULIE CARNES, and
O’SCANNLAIN,” Circuit Judges.

O’SCANNLAIN, Circuit Judge:

We must decide what process the Constitution re-
quires in setting bail for indigent arrestees.

I
A

When this lawsuit began, Maurice Walker was a 54-
year-old unemployed man with a mental health disabil-
ity, whose income consisted only of $530 in monthly So-
cial Security disability payments. On Thursday, Sep-
tember 3, 2015, Walker was arrested in the City of Cal-
houn, Georgia by the Calhoun Police Department for
being a pedestrian under the influence of alcohol, in vio-
lation of Ga. Code Ann. § 40-6-95. A violation of that
section of Georgia’s code “is a misdemeanor and is pun-
ishable upon conviction by a fine not to exceed $500.00.”
The statute does not provide for any possible jail sen-
tence.

Walker alleges that, after he was taken to jail, he
was told by an officer that “he would not be released
unless he paid the standard $160 cash bond” required
for those charged with being a pedestrian under the in-
fluence. Walker says that neither he nor his family had
enough money to post the bond. Walker alleges that
while he was jailed, he was not given his necessary
mental disorder medication, and he was confined to a
single-person cell except for one hour each day.

Walker filed this suit five days after his arrest,
while still detained, alleging on behalf of himself and a

* Honorable Diarmuid F. O’Scannlain, United States Circuit
Judge for the Ninth Circuit, sitting by designation.
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class of similarly situated indigent arrestees that the
City was violating the Fourteenth Amendment of the
United States Constitution by “jailing the poor because
they cannot pay a small amount of money.” On the day
after filing suit Walker was released on a personal-
recognizance bond by agreement with the City’s coun-
sel. A bond was subsequently tendered for Walker by
one of his attorneys in this matter, and his criminal case
was closed on October 20, 2015, by entry of a bond for-
feiture.

B

Walker alleges that, at the time of his arrest, the
City followed a policy of using a secured-money bail
schedule with bond amounts based on the fine an ar-
restee could expect to pay if found guilty, plus applica-
ble fees. Defendants who could afford to deposit the
bail amount were released immediately, whereas those
who could not pay were held until the next court ses-
sion on the following non-holiday Monday. In Walker’s
case, because the Monday after his arrest was Labor
Day, he would have had to wait eleven days after his
arrest to see a judge for a bail hearing.

Shortly after Walker’s suit was filed, the Municipal
Court of the City of Calhoun altered the prevailing bail
policy by issuing a Standing Bail Order, which adopted
a bail schedule for State offenses within the Municipal
Court’s jurisdiction, with cash bail set at “amount[s]
represent[ing] the expected fine with applicable sur-
charges ... should the accused later enter a plea, or be
found guilty.” As alternatives to cash bail, the Stand-
ing Bail Order recognized an arrestee’s ability to use a
driver’s license as collateral or to “make secured bail by
property or surety” at an amount “twice that set forth
in [the] schedule.”
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“For those individuals who do not obtain release
pursuant to the secured bail schedule,” the Standing
Bail Order provides that they “shall ... be brought be-
fore the [Municipal] Court” within 48 hours from their
arrest, shall “be represented by court appointed coun-
sel,” and “will be given the opportunity to object to the
bail amount ... , including any claim of indigency.” The
Municipal Court will then “determine whether the ac-
cused is unable to post secured bail because he/she is
indigent, making an individualized determination based
upon the evidence provided.” The Standing Bail Order
adopts a standard of indigency as “earning less than 100
percent of the federal poverty guidelines, unless there
is evidence that the person has other resources that
might be reasonably used.” If the court finds that the
defendant is indigent under that standard, “then he/she
shall be subject to release on recognizance without
making a secured bail.” If no hearing is held within 48
hours, “then the accused shall be released on a recogni-
zance bond.” Finally, the Standing Bail Order provides
that those charged with a violation of the City Code (as
opposed to State law) “shall be released on an unse-
cured bond in the amount established by the ... bail
schedule.”

In summary, the Standing Bail Order envisions
three forms of release depending on the type of offense
charged and the financial means of the arrestee. First,
arrestees charged with State offenses within the Mu-
nicipal Court’s jurisdiction will be released immediately
on a secured bond if they are able and willing to deposit
money bail in the amount set by the bail schedule.
They can post cash bail themselves or use a commercial
surety at twice the amount set by the bail schedule.
Second, arrestees charged with State offenses who do
not post bail immediately must wait for a bail hearing
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with court-appointed counsel, to take place within 48
hours from arrest. Those who can prove they are indi-
gent at the hearing will be released on a recognizance
bond—meaning no bail amount is set, either secured or
unsecured. Third, all arrestees charged with violating
City ordinances will be released on unsecured bond,
meaning that they need deposit no collateral immedi-
ately but will be assessed the bail schedule amount if
they fail subsequently to appear in court.

C
1

Several months after Walker filed suit, and after
the Standing Bail Order had gone into effect, the dis-
trict court entered a preliminary injunction ordering
the City “to implement post-arrest procedures that
comply with the Constitution.” Walker v. City of Cal-
houn, Ga. (Walker I), No. 4:15-CV-0170-HLM, 2016 WL
361612, at *14 (N.D. Ga. Jan. 28, 2016). As the legal ba-
sis for the injunction, the district court found that
“lalny bail or bond scheme that mandates payment of
pre-fixed amounts for different offenses to obtain pre-
trial release, without any consideration of indigence or
other factors, violates the Equal Protection Clause.”
Id. at *10. On the same day it issued the injunction or-
der, the district court certified a class under Federal
Rule of Civil Procedure 23, consisting of “[a]ll arrestees
unable to pay for their release who are or will be in the
custody of the City of Calhoun as a result of an arrest
involving a misdemeanor, traffic offense, or ordinance
violation.”

2

We vacated such preliminary injunction, holding
that it violated Federal Rule of Civil Procedure 65 be-
cause it was insufficiently specific. See Walker v. City
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of Calhoun, Ga. (Walker II), 682 F. App’x 721, 724-25
(11th Cir. 2017) (per curiam) (unpublished). We de-
clined at that time to consider “whether, substantively,
[the] district court properly issued a preliminary in-
junction.” Id. at 724.

3

On remand, the district court again found the City’s
bail policy under the Standing Bail Order to be uncon-
stitutional and entered a new preliminary injunction.
It reaffirmed its merits rulings from the original pre-
liminary injunction order and found that the Standing
Bail Order “still violates the Constitution insofar as it
permits individuals who have sufficient resources to
post a bond ... to be released immediately, while indi-
viduals who do not have those resources must wait for-
ty-eight hours for a hearing.” Walker v. City of Cal-
houn, Ga. (Walker III), No. 4:15-CV-0170-HLM, 2017
WL 2794064, at *2-3 (N.D. Ga. June 16, 2017). The
court enjoined the City “from detaining indigent ... ar-
restees who are otherwise eligible for release but are
unable, because of their poverty, to pay a secured or
money bail.” Id. at *4.

The order granting the new injunction prescribed
an affidavit-based process for making such determina-
tion:

If an arrestee indicates that he or she is unable
to pay a secured or money bail, arresting offic-
ers, jail personnel, or Municipal Court staff
must, as soon as practicable after booking veri-
fy the arrestee’s inability to pay a secured or
money bail by means of an affidavit sworn be-
fore an authorized official.

Id. Such affidavit must include information about the
arrestee’s finances and the opportunity for the arrestee
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to attest indigency, which the injunction order defines
as “less than 100 percent of the applicable federal pov-
erty guidelines.” Id. An official must evaluate the affi-
davit “within twenty-four hours after arrest.” Id. at *5.
Those found indigent “shall be subject to release on ...
recognizance without making secured bail ... or subject
to release on an unsecured bond.” Id.

4

The City timely appealed the new preliminary in-
junction order,' as well as the district court’s orders
certifying the class and denying the City’s motion to
dismiss. The district court stayed further proceedings
pending resolution of this appeal, but the injunction
“remains in full force and effect.”

II

Before reaching the merits of the constitutional is-
sues underlying the preliminary injunction, we must
address two threshold challenges that the City raises to
the district court’s ability to enjoin the City at all.

A

First, the City argues that the district court should
have declined to exercise jurisdiction altogether under
the abstention doctrine of Younger v. Harris, 401 U.S.
37, 44 (1971), which “restrain[s] courts of equity from
interfering with criminal prosecutions.” Younger is
“based not on jurisdiction, but on the principles of equi-
ty and comity,” and it commands that “‘absent extraor-
dinary circumstances federal courts should not enjoin
pending state criminal prosecutions.” Hughes v. Att’y
Gen. of Fla., 377 F.3d 1258, 1262-63 (11th Cir. 2004)

! We have jurisdiction to review an interlocutory order grant-
ing a preliminary injunction under 28 U.S.C. § 1292(a)(1).
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(quoting New Orleans Pub. Serv., Inc. v. Council of
City of New Orleans, 491 U.S. 350, 364 (1989)). Absten-
tion, however, has become disfavored in recent Su-
preme Court decisions. See, e.g., Sprint Commc’ns,
Inc. v. Jacobs, 571 U.S. 69, 77-78 (2013) (“Jurisdiction
existing, this Court has cautioned, a federal court’s ob-
ligation to hear and decide a case is virtually unflag-
ging,” and “only exceptional circumstances ... justify a
federal court’s refusal to decide a case in deference to
the States.” (internal quotation marks and alterations
omitted)).

Younger does not readily apply here because
Walker is not asking to enjoin any prosecution. Rather,
he merely seeks prompt bail determinations for himself
and his fellow class members. Gerstein v. Pugh, 420
U.S. 103 (1975), is instructive. There, Florida detainees
sought injunctive relief to receive prompt probable
cause determinations, and the State argued that
Younger should have barred the district court from
considering the claim. The Supreme Court disagreed,
holding that Younger abstention did not apply because
“[t]he injunction was not directed at the state prosecu-
tions as such, but only at the legality of pretrial deten-
tion without a judicial hearing, an issue that could not
be raised in defense of the criminal prosecution.” Ger-
stein, 420 U.S. at 108 n.9. So too here.

The City seeks to avoid the import of Gerstein by
pointing to case law indicating that in some circum-
stances Younger abstention will apply even if the dis-
trict court is not being asked to enjoin a prosecution,
where injunctive relief would entail intrusive federal
court interference with State prosecutions generally.
In O’Shea v. Littleton, for instance, the plaintiffs al-
leged that a county judge engaged in a host of unconsti-
tutional practices in setting bonds, imposing discrimi-



9a

natory sentences, and setting fees for jury trials. 414
U.S. 488, 491-92 (1974). As the Supreme Court charac-
terized it, the plaintiffs sought “an injunction aimed at
controlling or preventing the occurrence of specific
events that might take place in the course of future
state criminal trials,” which amounted to “an ongoing
federal audit of state criminal proceedings.” Id. at 500.
The Court ruled that such an injunction would be inap-
propriate under the Younger doctrine because federal
courts “should not intervene to establish the basis for
future intervention that would be so intrusive and un-
workable.” Id; see also Luckey v. Miller, 976 F.2d 673,
677 (11th Cir. 1992) (applying Younger abstention to a
suit broadly challenging the adequacy of Georgia’s indi-
gent criminal defense system because, “[a]lthough it is
true that Plaintiffs do not seek to ... restrain any indi-
vidual prosecution, it is nonetheless clear that [Plain-
tiffs] intend to restrain every indigent prosecution and
contest every indigent conviction until the systemic
improvements they seek are in place.”).

But Walker does not ask for the sort of pervasive
federal court supervision of State criminal proceedings
that was at issue in O’Shea. Instead, as in Gerstein,
Walker merely asks for a prompt pretrial determina-
tion of a distinct issue, which will not interfere with
subsequent prosecution. At the very least, the district
court could reasonably find that the relief Walker seeks
is not sufficiently intrusive to implicate Younger. Be-
cause we review a Younger abstention decision for
abuse of discretion, see Hughes, 377 F.3d at 1262, we
are satisfied that the district court was not required to
abstain.
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B

Next, the City argues that it is not responsible for
its bail policy and hence cannot be liable for any consti-
tutional violations related to bail under 42 U.S.C.
§ 1983. The City claims that bail policy is attributable
only to the Municipal Court, which it says is independ-
ent of the City. The district court disagreed, finding
that the Municipal Court acted on behalf of the City
and that the City could itself set bail policy directly
through its control of its police. See Walker I, 2016 WL
361612, at *13; Walker 111, 2017 WL 2794064, at *2 (re-
adopting reasoning of Walker I).

A municipality is liable under § 1983 where an “of-
ficial policy’ causes a constitutional violation.” Grech v.
Clayton County, Ga., 335 F.3d 1326, 1329 (11th Cir.
2003) (quoting Momnell v. Dep’t of Soc. Servs., 436 U.S.
658, 694 (1978)). “A plaintiff ... has two methods by
which to establish a [municipality’s] policy: identify ei-
ther (1) an officially promulgated [] policy or (2) an un-
official custom or practice ... shown through the re-
peated acts of a final policymaker for the [municipali-
tyl.” Id. at 1329. Liability may be established “by ac-
quiescence in a longstanding practice or custom which
constitutes the ‘standard operating procedure’ of the
local governmental entity.” Jett v. Dallas Indep. Sch.
Dist., 491 U.S. 701, 737 (1989). Because we review the
grant of a preliminary injunction for abuse of discre-
tion, Palmer v. Braun, 287 F.3d 1325, 1329 (11th Cir.
2002), we can upend the injunction for lack of § 1983 li-
ability only if the district court applied an “incorrect
legal standard” or its “factual findings are clearly erro-
neous.” Wreal, LLC v. Amazon.com, Inc., 840 F.3d
1244, 1247 (11th Cir. 2016).
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Here, Georgia law indicates that the City has the
authority to set bail policy. In Georgia, a municipality’s
authority flows from “the state, manifested in the con-
stitution, state laws, and the municipal charter.” Por-
ter v. City of Atlanta, 384 S.E.2d 631, 632 (Ga. 1989).
By statute, Georgia “grants a city the legislative power
to adopt ordinances ‘relating to its property, affairs,
and local government for which no provision has been
made by general law and which are not inconsistent
with the [Georgia] Constitution.” City of Atlanta v.
McKinney, 454 S.E.2d 517, 520 (Ga. 1995) (quoting Ga.
Code Ann. § 36-35-3(a)). The City’s municipal charter
grants it “all powers of self-government not specifically
prohibited by the constitution, the general laws of the
State of Georgia, or by this charter, including all pow-
ers ... necessary or desirable to promote or protect the
safety ... security, good order, ... and general welfare
of the city and of its inhabitants.” Charter of Calhoun,
Georgia § 1-102(a).

Such broad grant of authority enables the City to
regulate bail. In fact, the City already does so. The
City requires that, for traffic violations, an “officer, up-
on receiving the written promise of the alleged violator
to answer as specified in the citation, shall release such
person from custody.” Calhoun Mun. Code § 90-39.
Many other municipalities in Georgia act on the same
understanding that Georgia law permits them to regu-
late bail by city ordinance.”? And Georgia’s Uniform
Municipal Court Rules, as promulgated by the Supreme
Court of Georgia, recognize that “[b]ail in misdemeanor
cases shall be set as provided in [State statutes], and as

2 See, e.g., Albany Mun. Code § 22-164; Doraville Mun. Code
§ 11-1; Kennesaw Mun. Code § 38-46; Nashville Mun. Code § 17-1;
Smyrna Mun. Code § 34-49(a); Stockbridge Mun. Code § 2.20.080.
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provided by applicable municipal charter or ordi-
nance.” Ga. Unif. Mun. Ct. R. 18.1 (emphasis added).

The City contends that those municipalities (and
presumably itself) are acting in contravention of Geor-
gia law, which, by permitting “the judge of any court of
inquiry ... [to] establish a schedule of bails,” Ga. Code
Ann. § 17-6-1(f)(1), implicitly strips municipalities of
concurrent authority to set bail policy. But reading the
statute’s permissive grant of authority to courts to es-
tablish bail schedules as implicitly preempting all mu-
nicipal regulation of bail is hardly a plausible interpre-
tation. Like the district court, we are unwilling to con-
clude that Georgia cities setting bail by ordinance are
flouting State law or that the Supreme Court of Geor-
gia incorrectly interpreted Georgia law when it prom-
ulgated Uniform Municipal Court Rule 18.1. The dis-
trict court did not clearly err, then, in finding that the
City could directly regulate bail if it wished to and so
may be held responsible for acquiescing in an unconsti-
tutional policy and practice by its Municipal Court and
its police.?

3 Although we need not resolve the validity of a secondary
basis for liability, we note that there was also significant support
for the district court’s finding that the City can set bail policy
through its control of its police department. Georgia law provides
that, in misdemeanor cases, “constables shall accept bail in such
reasonable amount as may be just and fair for any person or per-
sons charged with a misdemeanor.” Ga. Code Ann. § 17-6-2(b); see
also Ga. Code Ann. § 42-4-1(b) (“[Clhiefs of police are the jailers of
the municipal corporations ... .”). In this very case, Walker was
asked to post bail by the police department many days before he
was slated to have any interaction with the Municipal Court. Oth-
er Georgia cities seem to agree with the district court that they
may empower their police to make bail policy determinations. See,
e.g., Jonesboro Mun. Code § 30-18; LaGrange Mun. Code § 5-20-13;



13a

Based on the plain meaning of Georgia law and the
thin factual record before us at this preliminary stage,
we are unpersuaded that the City is immune from
§ 1983 liability for the bail policy prevailing within its
jurisdiction.*

I11

Turning to the merits, the City contends that the
district court erred in finding the Standing Bail Order
to be unconstitutional, a conclusion that led to the dis-
trict court’s issuance of the injunction now before us.
The City argues that we should vacate this injunction.

As the party seeking a preliminary injunction,
Walker bore the burden of establishing that he has a
substantial likelihood of success on the merits.” Wreal,

Madison Mun. Code § 34-47; Thomaston Mun. Charter § 25; Warn-
er Robins Mun. Code § 15-8.

4 Although the materials with which Walker proposes to sup-
plement the record “will not conclusively resolve” the issue of
§ 1983 liability, they are helpful to us “in the aid of making an in-
formed decision,” Young v. City of Augusta, Ga. ex rel. DeVaney,
59 F.3d 1160, 1168 (11th Cir. 1995), so his Motion to Supplement
the Record (Doc. No. 72) is GRANTED.

SA party seeking a preliminary injunction must make four
necessary showings:

(1) [he] has a substantial likelihood of success on the
merits; (2) irreparable injury will be suffered unless the
injunction issues; (3) the threatened injury to the mo-
vant outweighs whatever damage the proposed injunc-
tion may cause the opposing party; and (4) if issued, the
injunction would not be adverse to the public interest.

Wreal, 840 F.3d at 1247 (quoting Siegel v. LePore, 234 F.3d 1163,
1176 (11th Cir. 2000) (en banc)). Although the parties dispute all
four elements, the principal point of dispute is likelihood of success
on the merits.
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840 F.3d at 1247. The validity of the injunction thus
turns on whether Walker did in fact show that he was
likely to succeed in establishing that the City’s bail pol-
icy was unconstitutional.

The district court ruled that the City’s bail policy
ran afoul of the Fourteenth Amendment because “[alny
bail or bond scheme that mandates payment of pre-
fixed amounts for different offenses to obtain pretrial
release, without any consideration of indigence or other
factors, violates the Equal Protection Clause.” Walker
I, 2016 WL 361612, at *10. Although the district court
considered the Standing Bail Order to be “a step in the
right direction” over the prior policy, it found that
“[t]he Standing Bail Order ... still violates the Consti-
tution insofar as it permits individuals who have suffi-
cient resources to post a bond (or to have one posted for
them) to be released immediately, while individuals
who do not have those resources must wait forty-eight
hours for a hearing.” Walker 111, 2017 WL 2794064, at
*3.

The City argues that the district court applied the
wrong legal standard in two ways: first, by analyzing
this case under the Fourteenth Amendment rather
than the Eighth Amendment; and second, by applying
too exacting a form of scrutiny to the City’s bail policy.
We consider each challenge in turn.

A

First, the City, and amici supporting it, contend
that we should evaluate this dispute only under the
Eighth Amendment, which provides that “[e]xcessive
bail shall not be required.”® U.S. Const. amend. VIII.

®The Excessive Bail Clause has never expressly been incor-
porated by the Supreme Court to apply to the States. Because
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As they point out, the Supreme Court has held that, in
§ 1983 suits, “[t]he validity of the claim must ... be
judged by reference to the specific constitutional
standard which governs that right.” Graham v. Con-
nor, 490 U.S. 386, 394 (1989). They argue that the right
at issue here is the protection against excessive bail, so
the Eighth Amendment standard applies.

1

If the City is correct that the Eighth Amendment
standard governs, not only did the district court com-
mit legal error by instead applying equal protection and
due process standards, but the City will be on favorable
terrain. In Stack v. Boyle, the Supreme Court ex-
plained that “bail set at a figure higher than an amount
reasonably calculated to ensure the defendant’s pres-
ence at trial is ‘excessive’ under the Eighth Amend-
ment.” United States v. Salerno, 481 U.S. 739, 752
(1987) (internal quotation marks and alterations omit-
ted) (quoting Stack v. Boyle, 342 U.S. 1, 5 (1951)). But
the Excessive Bail Clause “says nothing about whether
bail shall be available at all,” and it is meant “‘merely to
provide that bail shall not be excessive in those cases
where it is proper to grant bail.” Id. at 752, 754 (quot-
ing Carlson v. Landon, 342 U.S. 524, 545 (1952)).

In applying that standard, we have implicitly held
that bail is not excessive under the Eighth Amendment

neither party disputes the point, however, we follow the Supreme
Court’s lead in assuming it has been incorporated. See Schilb v.
Kuebel, 404 U.S. 357, 365 (1971) (“[TThe Eighth Amendment’s pro-
scription of excessive bail has been assumed to have application to
the States through the Fourteenth Amendment.”); McDonald v.
City of Chicago, 561 U.S. 742, 764 & n.12 (2010) (explaining that
the Court has “incorporated almost all of the provisions of the Bill
of Rights” and suggesting in a footnote that the “prohibition
against excessive bail” was incorporated by Schilb).
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merely because it is unaffordable. In United States v.
James, we considered a case in which the district court
set a $2 million cash or surety bond requirement, which
the defendants did not have the ability to pay. 674 F.2d
886, 888 (11th Cir. 1982). We rejected their Eighth
Amendment challenge to that bail condition, holding
that “[t]he basic test for excessive bail is whether the
amount is higher than reasonably necessary to assure
the accused’s presence at trial,” and that “[a]s long as
the primary reason in setting bond is to produce the
defendant’s presence, the final amount, type, and other
conditions of release are within the sound discretion of
the releasing authority.” Id. at 891. If such standard
applied to this case, Walker would have a difficult time
showing that his $160 bail amount was unconstitutional.

2

The district court was correct, however, to evalu-
ate this case under due process and equal protection
rubrics rather than the Eighth Amendment. The deci-
sive case is Pugh v. Rainwater, in which the former
Fifth Circuit considered en banc whether, “in the case
of indigents, equal protection standards require a pre-
sumption against money bail.” 572 F.2d 1053, 1056 (5th
Cir. 1978) (en banc).” The court “accept[ed] the princi-
ple that imprisonment solely because of indigent status
is invidious discrimination and not constitutionally
permissible.”  Id. at 1056. It recognized that
“[r]esolution of the problems concerning pretrial bail
requires a delicate balancing of the vital interests of the
state with those of the individual,” as the State “has a
compelling interest in assuring the presence at trial of

" In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir.
1981) (en banc), we adopted as binding precedent all decisions of
the former Fifth Circuit handed down prior to October 1, 1981.
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persons charged with crime,” while “individuals remain
clothed with a presumption of innocence and with their
constitutional guarantees intact.” Id.

Weighing those competing interests, the court ob-
served that “[t]he demands of equal protection of the
laws and of due process prohibit depriving pre-trial de-
tainees of the rights of other citizens to a greater ex-
tent than necessary to assure appearance at trial and
security of the jail.” Id. at 1057 (quoting Rhem v. Mal-
colm, 507 F.2d 333, 336 (2d Cir. 1974)). Therefore,
“[t]he incarceration of those who cannot” meet a master
bond schedule’s requirements, “without meaningful
consideration of other possible alternatives, infringes
on both due process and equal protection require-
ments.” Id.

Walker’s claim, and the district court’s mode of
analysis, therefore fits squarely within the type of hy-
brid due process and equal protection claim that Rain-
water recognized. Walker’s allegation is precisely that
the City is violating the “demands of equal protection of
the laws and of due process” by depriving indigent
“pre-trial detainees of the rights of other citizens to a
greater extent than necessary.” Id. (internal quotation
marks omitted). In fact, the contemporary Fifth Cir-
cuit recently applied Rainwater in a case similar to
Walker’s to reject the defendant’s contention that relief
can be accorded only under the Eighth Amendment.
See ODonnell v. Harris Cty., 892 F.3d 147, 157 (6th Cir.
2018).

3

We are cognizant that the Supreme Court’s Gra-
ham decision “requires that if a constitutional claim is
covered by a specific constitutional provision, such as
the ... KEighth Amendment, the claim must be analyzed
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under the standard appropriate to that specific provi-
sion, not under the rubric of substantive due process.”
United States v. Lanier, 520 U.S. 259, 272 n.9 (1997).
But Walker’s claim, like the plaintiffs’ in Rainwater, is
different. It challenges not the amount and conditions
of bail per se, but the process by which those terms are
set, which Walker alleges invidiously discriminates
against the indigent.

Claims of unlawful discrimination against the indi-
gent in criminal proceedings have a long pedigree in
Fourteenth Amendment case law.® The Supreme
Court synthesized that law in Bearden v. Georgia,
which considered “whether the Fourteenth Amend-
ment prohibits a State from revoking an indigent de-
fendant’s probation for failure to pay a fine and restitu-
tion.” 461 U.S. 660, 661 (1983). The Court explained
that “[d]ue process and equal protection principles con-
verge in the Court’s analysis” of cases where defend-
ants are treated differently by wealth, observing that
“we generally analyze the fairness of relations between

8 See Griffin v. Illinois, 351 U.S. 12 (1956) (States cannot con-
dition the right to appeal on ability to afford transcript); Williams
v. Illinois, 399 U.S. 235, 244 (1970) (“[Tlhe Equal Protection
Clause of the Fourteenth Amendment requires that the statutory
ceiling placed on imprisonment for any substantive offense be the
same for all defendants irrespective of their economic status.”);
Tate v. Short, 401 U.S. 395, 398 (1971) (“[TThe Constitution prohib-
its the State from imposing a fine as a sentence and then automat-
ically converting it into a jail term solely because the defendant is
indigent and cannot forthwith pay the fine in full.” (internal quo-
tation marks omitted)); Frazier v. Jordan, 457 F.2d 726, 726, 728
(6th Cir. 1972) (municipal court may not “constitutionally impose a
sentence requiring an indigent defendant to pay a fine forthwith
or serve a specified number of days in jail” because “[t]hose with
means avoid imprisonment; the indigent cannot escape imprison-
ment”).
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the criminal defendant and the State under the Due
Process Clause, while we approach the question wheth-
er the State has invidiously denied one class of defend-
ants a substantial benefit available to another class of
defendants under the Equal Protection Clause.” Id. at
665. Applying such principles, the Court held that:

[o]nly if alternate measures are not adequate to
meet the State’s interests in punishment and
deterrence may the court imprison a proba-
tioner who has made sufficient bona fide efforts
to pay. To do otherwise would deprive the
probationer of his conditional freedom simply
because, through no fault of his own, he cannot
pay the fine.

Id. at 672-73.

The sine qua non of a Bearden- or Rainwater-style
claim, then, is that the State is treating the indigent
and the non-indigent categorically differently. Only
someone who can show that the indigent are being
treated systematically worse “solely because of [their]
lack of financial resources,” id. at 661—and not for some
legitimate State interest—will be able to make out such
a claim. Those who simply find their own bail condi-
tions too onerous must proceed under the Kighth
Amendment’s Excessive Bail Clause unless they can
point to a separate due process violation.

Because Walker’s claim indeed rests on an allega-
tion of categorically worse treatment of the indigent, it
falls within the Bearden and Rainwater framework,
and the district court was correct to apply those cases’
hybrid analysis of equal protection and due process
principles.

B
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The City further contends that the district court
applied the wrong legal standard by imposing too high
a level of scrutiny in its equal protection and due pro-
cess analysis. The City argues that only rational basis
review should apply because there is no suspect classi-
fication involved or fundamental right at stake. Alt-
hough somewhat ambiguous about what form of scruti-
ny it was applying, the district court was clear that it
believed some form of heightened scrutiny applied to
this case. See Walker I11,2017 WL 2794064, at *3 n.2.

1

The district court acknowledged that “generally, an
individual’s indigence does not make that individual a
member of a suspect class,” but it contended that “de-
tention based on wealth is an exception to the general
rule that rational basis review applies to wealth-based
classifications.” Id. (internal quotation marks omitted).
In the district court’s view, because the Standing Bail
Order treated differently those who could afford imme-
diately to pay the bail schedule amount and those who
could not, it was subject to heightened scrutiny. See id.
at *3 & n.2. Walker has fully embraced the district
court’s reasoning, going so far as to argue that that the
use of a bail schedule is analogous to the City’s impos-
ing “pretrial detention only for black, female, or Catho-
lic arrestees.”

But such argument runs headlong into Rainwater.
There, the court approved the “[u]tilization of a master
bond schedule” without applying any heightened form
of scrutiny. Rainwater, 572 F.2d at 1057. It explained
that a bond schedule “provides speedy and convenient
release for those who have no difficulty in meeting its
requirements.” Id. Of course, if the bond schedule
provided “speedy” release to those who could meet its
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requirements, it necessarily provided less speedy re-
lease to those who could not. Nevertheless, the Rain-
water court upheld the scheme because it gave indigent
defendants who could not satisfy the master bond
schedule a constitutionally permissible secondary op-
tion: a bail hearing at which the judge could consider
“all relevant factors” when deciding the conditions of
release. See id. at 1058.°

Rainwater’s conclusion is consistent with Supreme
Court case law on how differential treatment by wealth
is analyzed under the Equal Protection Clause. The
definitive explanation comes from San Antonio Inde-
pendent School District v. Rodriguez, which considered
a wealth-based equal protection challenge to Texas’s
system of apportioning school funds based principally
on local tax bases. 411 U.S. 1 (1973). Analyzing prior
cases, with a focus on Bearden’s antecedents, the Court
concluded that instances where wealth-based distinc-
tions were impermissible “shared two distinguishing
characteristics: because of their impecunity[, the indi-
gent] were completely unable to pay for some desired

? The dissent does not grapple meaningfully with Rainwater’s
explicit approval of bail schedules. The most it does is to argue
that the bail system reviewed in Rainwater is different from the
City’s because it “subjected indigent and non-indigent arrestees
alike to a first appearance.” Dissent at 73. The dissent would thus
turn Raitnwater on its head. Rainwater endorsed the use of a bail
schedule to provide “speedy and convenient release,” but the dis-
sent would transform that endorsement into a requirement that all
arrestees be held for a hearing even if they can immediately satis-
fy the release conditions. That is, to say the least, an odd reading
of Rainwater. In any event, the dissent is wrong that Florida’s
scheme required all persons to wait for a bail hearing, as it only
required such a hearing for those who had not “been previously
released in a lawful manner.” In re Fla. Rules of Criminal Proce-
dure, 272 So. 2d 65, 81 (Fla. 1972) (Rule 3.130(b)(1)).
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benefit, and as a consequence, they sustained an abso-
lute deprivation of a meaningful opportunity to enjoy
that benefit.” Id. at 20 (emphasis added). Mere dimin-
ishment of a benefit was insufficient to make out an
equal protection claim: “[A]t least where wealth is in-
volved, the Equal Protection Clause does not require
absolute equality or precisely equal advantages.” Id. at
24.

Other cases bolster the line drawn in Rodriguez be-
tween mere diminishment of some benefit and total
deprivation based solely on wealth. In Ross v. Moffitt,
417 U.S. 600, 616 (U.S. 1974), the Court explained that
in criminal proceedings involving indigents, “[t]he duty
of the State ... is not to duplicate the legal arsenal that
may be privately retained by a criminal defendant ... ,
but only to assure the indigent defendant an adequate
opportunity to present his claims fairly.” In M.L.B. v.
S.L.J., 519 U.S. 102 (1996), the Court explained the
Bearden line of cases to mean that wealth-based sanc-
tions are impermissible when they are “not merely dis-
proportionate in impact,” but “[r]ather, they are wholly
contingent on one’s ability to pay.” Id. at 127. In
McGinnis v. Royster, the Supreme Court considered an
equal protection challenge to a New York sentencing
scheme that gave good-behavior credit on an equal ba-
sis to those who had and had not been bailed before tri-
al, even though those who could not afford pretrial bail
had already spent time incarcerated in jail. 410 U.S.
263 (1973). The Court “inquire[d] only whether the
challenged distinction rationally furthers some legiti-
mate, articulated state purpose.” Id. at 270 (emphasis
added). It upheld the scheme because jails lacked the
rehabilitative programs of prisons, which provided “a
rational justification”—independent of wealth—“for
declining to give good-time credit” for pretrial time
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served in jail. Id. at 273. Ross, M.L.B, and McGinnis,
then, all bolster the principle that differential treat-
ment by wealth is impermissible only where it results
in a total deprivation of a benefit because of poverty.

Under the Standing Bail Order, Walker and other
indigents suffer no “absolute deprivation” of the benefit
they seek, namely pretrial release. Rather, they must
merely wait some appropriate amount of time to re-
ceive the same benefit as the more affluent.!° Indeed,
after such delay, they arguably receive preferential
treatment, in at least one respect, by being released on
recognizance without having to provide any security.
Such scheme does not trigger heightened scrutiny un-
der the Supreme Court’s equal protection jurispru-
dence.

Nor do we see how it could. If Walker were correct
that wealth should be treated like race, sex, or religion,
and that every policy that affects people differently
based on ability to pay must be justified under height-
ened scrutiny, the courts would be flooded with litiga-
tion. Innumerable government programs—heretofore
considered entirely benign—would be in grave consti-
tutional danger. If the Postal Service wanted to con-
tinue to deny express service to those unwilling or una-
ble to pay a fee, it would have to justify that decision
under the same standard it would have to meet to justi-

19 This case is therefore quite factually distinet from ODon-
nell, in which the government “did not achieve any individualized
assessment in setting bail,” and as a result “some amount of up-
front payment [was] required for release in the vast majority of
cases,” thereby “ensuring that [indigent] arrestees would remain
detained.” 892 F.3d at 153-54. The Standing Bail Order lacks
such features that could support a conclusion that there is an “ab-
solute deprivation” of pretrial release.
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fy providing express service only to white patrons. The
University of Georgia would be unable to condition ma-
triculation on ability to pay tuition unless it could meet
the same constitutional standard that would allow it to
deny admission to Catholics. In Walker’s preferred
constitutional world, taxes that are independent of in-
come, such as property taxes or sales taxes, would be
the target of perpetual litigation. All that is to say, we
do not believe that Bearden or Rainwater announced
such radical results with so little fanfare, and we there-
fore reject Walker’s equal protection theory. The dis-
trict court was wrong to apply heightened scrutiny un-
der the Equal Protection Clause.

2

As an alternative basis for applying heightened
scrutiny, Walker defends the district court on the
ground that “the City’s bail system infringes the fun-
damental right to pretrial liberty.” He argues this is so
under the Due Process Clause, pointing to United
States v. Salerno, in which the Supreme Court consid-
ered the federal Bail Reform Act’s provision for pre-
ventative detention of dangerous defendants. 481 U.S.
at 741. In Salerno, the Court recognized that “[iJn our
society liberty is the norm, and detention prior to trial
or without trial is the carefully limited exception,” id.
at 755; but it also stated that an arrestee may be incar-
cerated before trial “if he presents a risk of flight or a
danger to witnesses,” id. at 749 (citing Bell v. Wolfish,
441 U.S. 520, 534 (1979)). The Court ultimately permit-
ted preventative detention if the arrestee “pose[s] a
threat to the safety of individuals or to the community
which no condition of release can dispel.” Id. at 755.
Walker contends that this form of analysis is tanta-
mount to heightened scrutiny and that it should be ap-
plied to his case.
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But the Salerno Court’s analysis was much closer
to a relatively lenient procedural due process analysis
than it was any form of heightened scrutiny. Rather
than asking if preventative detention of dangerous de-
fendants served a compelling or important State inter-
est and then demanding relatively narrow tailoring, the
Court employed a general due process balancing test
between the State’s interest and the detainee’s. See id.
at 746-51. The Court’s analysis borrowed heavily from
a prior decision, Schall v. Martin, in which the Court
upheld preventative detention of likely-to-reoffend ju-
veniles based on an analysis that asked “whether pre-
ventative detention ... is compatible with the ‘funda-
mental fairness’ required by due process.” 467 U.S.
253, 263 (1984). Answering that question required
“[tIwo separate inquiries[:] ... First, does preventive
detention ... serve a legitimate state objective? And,
second, are the procedural safeguards ... adequate to
authorize the pretrial detention?” Id. at 263-64 (cita-
tions omitted). That analysis is a far cry from strict—
or even intermediate—scrutiny.

Moreover, even if Salerno did embrace a form of
heightened scrutiny, we do not believe it applies to this
case because the City is not seeking to impose any form
of preventative detention. Here, Walker himself was
released, and the Standing Bail Order presently guar-
antees release within 48 hours of arrest to all indigent
defendants in Walker’s shoes. In a future case that
raises the question whether a municipality may detain
an indigent defendant because no feasible release con-
ditions will assure his appearance in court, perhaps Sa-
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lerno’s framework might apply.!! But that is not the
question before us in this limited interlocutory appeal.

3

The appropriate level of scrutiny is the point of de-
parture for the dissent, and its contrary conclusion on
that issue is the foundation for the rest of its analysis.
The dissent would adopt Walker’s theory that any
marginal increase in the length of detention attributa-
ble to inability to pay bail amounts to invidious discrim-
ination warranting heightened scrutiny. As we have

" There is some force to the City’s contention that such anal-
ysis is inextricably linked to the excessiveness of bail conditions
and so should be evaluated under the Eighth Amendment. In-
deed, the Eighth Amendment was borrowed from a provision of
the English Bill of Rights that was itself the culmination of a long
process to prevent royal abuses of bail wrongly to deny pretrial
liberty. See, e.g., William F. Duker, The Right to Bail: A Histori-
cal Inquiry, 42 Alb. L. Rev. 33, 63-66 (1977); see also June Car-
bone, Seeing through the Emperor’s New Clothes: Rediscovery of
Basic Principles in the Administration of Bail, 34 Syracuse L.
Rev. 517, 529-33 (1983) (noting that the early American experi-
ence was to adopt and then further to liberalize British legal prin-
ciples governing bail); id. at 548—49 (“In England, the colonies, and
the early states, bail bonds were set without reference to the fi-
nancial circumstances of the accused. Lower bonds for the poor
were considered to violate, not vindicate, the principle of equal
justice.”).

Such history may support reinvigorating the Eighth
Amendment as the proper vehicle for evaluating whether a State
has imposed impermissible conditions of pretrial release. Cf.
Lopez-Valenzuela v. Arpaio, 770 F.3d 772, 805-07 (9th Cir. 2014)
(en bane) (O’Scannlain, J., dissenting) (arguing that legislation
governing pretrial detention based on flight risk should be evalu-
ated under the Eighth Amendment). In any event, it will be for a
future court to decide whether Salerno’s framework or an Eighth
Amendment analysis applies when a defendant is eligible for bail
but is detained because he cannot provide adequate assurance of
his future appearance.
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explained, accepting that premise effectively abandons
the limitations on wealth-based equal protection claims
drawn in Rodriguez and its successors.

The dissent provides a hypothetical that proves
how far it would go. It asks us to consider two persons
arrested for the same crime under the same circum-
stances, whose sole difference is the amount of money
each has. The dissent says there is an equal protection
problem because: “The person who has money pays it
and walks away. The indigent can’t pay, so he goes to
jail.” Dissent at 57 (emphasis added). But this hypo-
thetical could apply to any government benefit contin-
gent on ability to pay, including all the examples we
used above. To illustrate, let’s simply switch out, by
substituting the italicized phrases, the dispensation
sought by the hypothetical persons:

“The person who has money pays it and gets ex-
press postal service. The indigent can’t pay, so he goes
with snail mail.”

“The person who has money pays it and matricu-
lates at the state university. The indigent can’t pay, so
he stays home.”

“The person who has money pays it and satisfies
his property tax bill. The indigent can’t pay, so he loses
his home to a tax foreclosure.”

Any government benefit or dispensation can be
framed in artificially narrow fashion to transform a di-
minishment into total deprivation. The dissent takes
the interest identified by Rainwater—the “right to
freedom before conviction,” or the “right to bail before
trial,” 572 F.2d at 1056-56—and narrows it to some-
thing like “the right not to be held a moment longer
than a person who can satisfy a bail schedule.” If such
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narrowing is permissible, then any wealth-based equal
protection claim becomes valid so long as the plaintiff
frames his interest in a cramped enough style. Under
the dissent’s theory, then, the only reason the Rodri-
guez plaintiffs’ equal protection claim failed was that
they challenged overall disparities in school budgets
(which was what they actually cared about). If instead
they had focused on something smaller and less im-
portant—perhaps claiming that differences in school
district funding completely deprived them of special-
ized art classes—then, in the dissent’s world, they
would have prevailed. That turns the Equal Protection
Clause into a game of word play, a result inconsistent
with the thrust of Rodriguez and its successors.

Recognizing its tension with Rodriguez, the dissent
suggests that Walker’s claim could fit into a “narrow
exception” to the general rule against applying height-
ened scrutiny to wealth-based equal protection argu-
ments. Dissent at 66. But the dissent provides no lim-
iting principle to such an exception. Although it sug-
gests “access to judicial processes in [criminal] cases”
as one category of exception, id. (quoting M.L.B., 519
U.S. at 124), it does not explain what judicial proceed-
ing an indigent person cannot access by the terms of
the Standing Bail Order. More critically, as just
demonstrated, the dissent’s analysis is not amenable to
so narrow an exception and would apply to any gov-
ernment action that treats people of different means
differently. Disparate treatment based on wealth, in
the dissent’s constitutional methodology, would be
treated the same as official religious or racial discrimi-
nation. The Supreme Court has rejected so radical an
application of the Equal Protection Clause, see Rodri-
guez, 411 U.S. at 24, and we cannot adopt it on the un-
principled ad hoc basis urged by the dissent.



29a

Perhaps the basis for the dissent’s proposed “nar-
row exception” could be the importance to indigents of
being released from jail. But that quickly starts to
sound like a claim based on a fundamental liberty inter-
est, and the dissent has disavowed reliance on Walker’s
substantive due process argument. See Dissent at 67
n.8. Perhaps that is so as to elide Salerno and Schall.
Although the dissent formally relies only on the Equal
Protection Clause, however, its tenor reveals that it is
motivated by the importance of Walker’s liberty inter-
est, and it persuasively describes at length the value of
pretrial liberty. See Dissent at 61-62. We do not for a
moment doubt the value of freedom from jail. But the
Supreme Court in Salerno made clear that the gov-
ernment also has important interests at stake when
considering whether to release an accused who may be
a flight risk or public danger. Accordingly, it has in-
structed us to apply a less demanding level of scrutiny
than the one necessary to support the dissent’s conclu-
sions. The dissent cannot avoid the Supreme Court’s
holding by smuggling a substantive due process claim
into the Equal Protection Clause.

C

Thus the district court was correct to apply the
Bearden/Rainwater style of analysis for cases in which
“[dJue process and equal protection principles con-
verge,” Bearden, 461 U.S. at 665, yet it was wrong to
apply heightened scrutiny from traditional equal pro-
tection analysis.

The confusion is perhaps unsurprising because nei-
ther Bearden nor Rainwater is a model of clarity in set-
ting out the standard of analysis to apply. As Bearden
puts it, the proper analysis “requires a careful inquiry
into such factors as ‘the nature of the individual inter-
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est affected, the extent to which it is affected, the ra-
tionality of the connection between legislative means
and purpose, [and] the existence of alternative means
for effectuating the purpose.” 461 U.S. at 666-67 (al-
teration in original) (quoting Williams v. Illinois, 399
U.S. 235, 260 (1970) (Harlan, J., concurring in the re-
sult)); accord Rainwater, 572 F.2d at 1056 (“Resolution
of the problems concerning pretrial bail requires a deli-
cate balancing of the vital interests of the state with
those of the individual.”).

We take Bearden’s quotation of Justice Harlan’s
Williams concurrence as a sign that the Bearden Court
shared his assessment that these kinds of questions
should be evaluated along something akin to a tradi-
tional due process rubric. See Williams, 399 U.S. at 260
(Harlan, J., concurring in the result) (“An analysis un-
der due process standards, correctly understood, is ...
more conducive to judicial restraint than an approach
couched in slogans and ringing phrases ... that blur
analysis by shifting focus away from the nature of the
individual interest affected.”). That makes particular
sense in this case because the relief Walker seeks is es-
sentially procedural: a prompt process by which to
prove his indigency and to gain release.

In such due process analysis, “[t]he fundamental
requirement ... is the opportunity to be heard at a
meaningful time and in a meaningful manner.”
Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (internal
quotation marks omitted). Due process “is not a tech-
nical conception with a fixed content unrelated to time,
place and circumstances,” but rather is “flexible” and
“requires analysis of the governmental and private in-
terests that are affected.” Id. at 334 (internal quotation
marks omitted). The district court should have applied
such analysis in evaluating whether the Standing Bail
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Order comported with the Constitution’s equal protec-
tion and due process guarantees.

IV

Having established that Bearden and Rainwater
command that courts should apply something akin to a
procedural due process mode of analysis to claims like
Walker’s, it remains to be determined whether the dis-
trict court acted within its discretion in entering its
preliminary injunction. At this stage of litigation, the
City seeks to overturn the preliminary injunction in or-
der to maintain the Standing Bail Order, so we must
focus our inquiry on the concrete distinctions between
the preliminary injunction and the Standing Bail Order.

Under the Standing Bail Order, arrestees are
guaranteed a hearing within 48 hours of arrest to prove
their indigency (with court-appointed counsel) or they
will be released. See supra Part I.B. In contrast, the
preliminary injunction commands an affidavit-based
process for determining indigency within 24 hours of
arrest. See supra Part 1.C.3. Both procedures agree on
the standard for indigency and that those found indi-
gent are to be released on recognizance. There are thus
only two real points of dispute. First, whether the City
must make an indigency determination within 24 hours
or 48 hours. Second, whether the City may use a judi-
cial hearing to determine indigency or must use the af-
fidavit-based system required by the preliminary in-
junction.

A

Within what time must the City make an indigency
determination? To answer this question, the City asks
us not to write on a blank slate but to borrow from Su-
preme Court precedent on the timing required for a
probable cause determination. In County of Riverside
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v. McLaughlin, the Supreme Court considered what
“prompt” meant for providing a constitutionally re-
quired prompt probable cause hearing for those arrest-
ed without a warrant. 500 U.S. 44, 55 (1991). “Taking
into account the competing interests” of the individual
and the government, the Court concluded that “a juris-
diction that provides judicial determinations of proba-
ble cause within 48 hours of arrest will, as a general
matter, comply with the promptness requirement.” Id.
at 56 (emphasis added). The McLaughlin Court ex-
pressly rejected a 24-hour bright-line limitation sug-
gested by Justice Scalia in dissent. See id. at 57-58.

Walker argues that we should not import
McLaughlin’s 48-hour presumption into the bail con-
text because that case did not involve differential
treatment based on wealth. He contends that any dis-
parate treatment by wealth in granting bail must satis-
fy heightened scrutiny, thereby placing a strict burden
on the government to justify its bail policy. That ar-
gument fails, however, because, as we explained above,
the use of a bail schedule does not trigger heightened
scrutiny. Instead, we evaluate the 48-hour window for
making bail determinations on its own terms to ensure
that it satisfies the due process mode of analysis in
Bearden and Rainwater.

We are persuaded that it does. Under McLaugh-
lin, the City can presumptively hold a person for 48
hours before even establishing probable cause—that is,
without even proving that it has evidence that he has
committed a crime. It stands to reason that that the
City can take the same 48 hours to set bail for some-
body held with probable cause. Indeed, McLaughlin
expressly envisioned that one reason for the 48-hour
window is so that probable cause hearings could be
combined with “bail hearings and arraignments.” 500
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U.S. at 58. For those reasons, the Fifth Circuit in
ODonnell recently imported the McLaughlin 48-hour
rule to the bail determination context. 892 F.3d at 160-
61. The ODonnell court was reviewing an injunction
that imposed a 24-hour time limit for a bail determina-
tion—identical in that respect to the one we are re-
viewing—and it rejected such time limit because it
worked a “heavy administrative burden” and was
therefore “too strict.” Id.

We agree with the Fifth Circuit; indigency deter-
minations for purposes of setting bail are presumptive-
ly constitutional if made within 48 hours of arrest.”> By

12 The dissent accuses us of opening a split with the Fifth Cir-
cuit’s ODonnell decision. See Dissent at 60 n.5. But it is the dis-
sent’s position that would lead to a split. The ODonnell court ex-
pressly adopted the 48-hour requirement of McLaughlin—and,
contrary to the dissent’s equal protection analysis, it did so based
on a due process analysis. See ODonnell, 892 F.3d at 160. ODon-
nell held a 24-hour rule too burdensome even though the defend-
ant in that case was Harris County, Texas—home to Houston—
which presumably could much more easily provide frequent bail
hearings than can the City’s one-judge municipal court.

It is true that, in a separate part of its opinion, the ODonnell
court applied heightened scrutiny under the Equal Protection
Clause, after concluding that the facts of that case fit into the Ro-
driguez classification of plaintiffs who suffer an “absolute depriva-
tion of their most basic liberty interests.” Id. at 162. But there,
the court had extensive factual findings from the district court,
resulting from a lengthy evidentiary hearing, that Harris County
did not provide arrestees “any opportunity to submit evidence of
relative ability to post bond at the scheduled amount,” id. at 154
(emphasis added), evidence that permitted the Fifth Circuit to
conclude that the County acted with a “diseriminatory purpose”
that “resulted in [indefinite] detainment solely due to a person’s
indigency,” id. at 161. Were the facts of this case the same, Walk-
er would have a much stronger argument that indigents in the
City face an absolute deprivation on account of wealth that would
trigger the Rodriguez exception, but the Standing Bail Order
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failing to honor such presumption and insisting instead
on a 24-hour window, the district court committed legal
error and so abused its discretion.'

guarantees release to indigents within 48 hours. It therefore ac-
cords entirely with ODonnell’s holding that what the Constitution
requires is “an opportunity to be heard and submit evidence with-
in 48 hours of arrest, and a reasoned decision by an impartial deci-
sionmaker.” Id. at 163. The dissent would demand more and so is
inconsistent with ODonnell.

B we note, however, that we do not consider whether Walk-
er can show that the facts of his particular case (or other class
members’) fall outside the McLaughlin safe harbor. The
McLaughlin Court made clear that the 48-hour presumption was
rebuttable: a probable cause hearing held within 48 hours may
nonetheless be unconstitutional “if the arrested individual can
prove that his or her probable cause determination was delayed
unreasonably.” McLaughlin, 500 U.S. at 56. “Examples of unrea-
sonable delay” include “delays for the purpose of gathering addi-
tional evidence to justify the arrest, a delay motivated by ill will
against the arrested individual, or delay for delay’s sake.” Id.
McLaughlin only provides that jurisdictions which comply with
the 48-hour rule “will be immune from systemic challenges.” Id.
(emphasis added). That being said, the McLaughlin Court cau-
tioned that, “[iln evaluating whether the delay in a particular case
is unreasonable, ... courts must allow a substantial degree of flexi-
bility.” Id.

Nor do we decide whether a jurisdiction could adopt a system
that allows a longer period of time than 48 hours to make a bail
determination, because the City does not seek to take longer than
48 hours. As amicus pointed out at oral argument, the federal sys-
tem permits a court to delay a bail hearing by three days after an
arrestee’s first appearance (plus intervening weekends or holi-
days) upon the government’s motion. See 18 U.S.C. § 3142(f). And
Georgia law allows 72 hours for an officer making an arrest pursu-
ant to a warrant to bring the arrestee before a judicial officer. See
Ga. Code Ann. § 17-4-26. Whether such lengths of delay are per-
missible is not a question before us. We are satisfied that
McLaughlin establishes at least a 48-hour presumptive safe har-
bor for making bail determinations without deciding if that safe
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B

The City also challenges the preliminary injunc-
tion’s command to adopt an affidavit-based process for
determining indigency, which overrode the Standing
Bail Order’s system based on judicial bail hearings be-
fore the Municipal Court. Walker defends the injunc-
tion by arguing that the City never provided a reason
that a judicial hearing was preferable to the affidavit-
based process. He also contends that the choice of an
affidavit-based process was a reasonable option within
the district court’s sound discretion for fashioning equi-
table relief. Notably, neither Walker nor the district
court’s order provides any legal authority for the prop-
osition that the Constitution requires the affidavit-
based process in lieu of a judicial hearing.

Indeed, the law cuts the other way and indicates
that federal courts should give States wide latitude to
fashion procedures for setting bail. Directly on point,
the bail rule upheld in Rainwater was based on formal
hearings at which judges would consider the arrestee’s
financial resources, just as the Standing Bail Order
provides. See Rainwater, 572 F.2d at 1055 & n.2 (citing
Fla. R. Crim. P. 3.130(b) (1977)); id. at 1058 & n.8.

harbor extends longer. Because a probable cause determination
establishes whether the government has a basis to detain a person
at all, see Gerstein, 420 U.S. at 125, the onus on the government to
make a probable cause determination promptly must be at least as
great as it is to set the conditions of pretrial release. Whether ju-
risdictions have greater leeway in making bail determinations
than probable cause determinations is a question for another case
with a more complete factual record. The dispute between the
parties over whether the preliminary injunction led to an increase
in the non-appearance rate in the City may be relevant to such
inquiry, but we need not resolve that dispute to determine that
the Standing Bail Order facially passes constitutional muster.
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Even if Rainwater were not dispositive, however,
there is no constitutional basis for the district court’s
imposition of its preferred method of setting bail. In
the context of probable cause determinations, the Su-
preme Court has “recognized that ‘state systems of
criminal procedure vary widely’ in the nature and num-
ber of pretrial procedures they provide,” and it has
“noted that there is no single ‘preferred’ approach.”
McLaughlin, 500 U.S. at 53 (quoting Gerstein, 420 U.S.
at 123). The Court explained that “flexibility and ex-
perimentation by the States™ is “desirable and that
each State should settle upon an approach ‘to accord
with [the] State’s pretrial procedure viewed as a
whole.” Id. (alteration in original) (quoting Gerstein,
420 U.S. at 123). Respecting that flexibility gives
“proper deference to the demands of federalism.” Id.
The same logic applies to bail determinations, and the
district court provided no justification for substituting
its preferred policy for the City’s.

Indeed, the City may have had good reasons for
preferring a judicial hearing to a purely paper-based
process for evaluating indigency. It may reasonably
prefer that a judge have the opportunity to probe ar-
restees’ claims of indigency in open court, where the
importance of honesty may more clearly be impressed
on the arrestee than would be the case in filling out an
affidavit in the jailhouse. In more complex cases, a ju-
dicial hearing would allow the court iteratively to ex-
amine with the arrestee, his counsel, and the govern-
ment what conditions of release are reasonable and
within the arrestee’s means, thereby tailoring case-
specific conditions of release that balance the individu-
al’s pretrial liberty interest with the government’s in-
terest in assuring his subsequent appearance.



37a

Parallel areas of case law support the reasonable-
ness of the Standing Bail Order’s preference for judicial
hearings. The Supreme Court’s Eighth Amendment
jurisprudence envisions that bail determinations will be
made at judicial hearings. See Stack, 342 U.S. at 6 (“If
bail in an amount greater than that usually fixed ... is
required ... , that is a matter to which evidence should
be directed in a hearing so that the constitutional
rights of each petitioner may be preserved.” (emphasis
added)). And in the procedural due process context,
“[t]he judicial model of an evidentiary hearing” is
treated as the most extensive form of process that can
be required. Mathews, 424 U.S. at 348; see also Gold-
berg v. Kelly, 397 U.S. 254, 269 (1970) (“[W]ritten sub-
missions do not afford the flexibility of oral presenta-
tions; they do not permit the recipient to mold his ar-
gument to the issues the decision maker appears to re-
gard as important. Particularly where credibility and
veracity are at issue, ... written submissions are a
wholly unsatisfactory basis for decision.”).

Whatever limits may exist on a jurisdiction’s flexi-
bility to craft procedures for setting bail, it is clear that
a judicial hearing with court-appointed counsel is well
within the range of constitutionally permissible options.
The district court’s unjustified contrary conclusion was
legal error and hence an abuse of discretion.

C

In sum, Walker failed to make the necessary show-
ing that he is likely to succeed on the merits of his claim
that the Standing Bail order is unconstitutional. Nei-
ther the 48-hour window for a bail determination nor
the use of an adversarial bail hearing in lieu of an affi-
davit-based process runs afoul of the Constitution.
Walker therefore failed to satisfy one of the necessary
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conditions for a preliminary injunction against the
Standing Bail Order, Wreal, 840 F.3d at 1247, and the
district court erred in granting it.

\Y%

As a fallback position, Walker further asks us to de-
fer to the “breadth and flexibility” of the district court’s
equitable power to cure constitutional violations that
arose prior to the issuance of the Standing Bail Order.
Brown v. Plata, 563 U.S. 493, 538 (2011) (internal quo-
tation marks omitted). Walker contends that because
the City’s original bail policy, in place at the time the
litigation was initiated, was plainly unconstitutional, it
does not matter that the subsequent Standing Bail Or-
der is entirely constitutional. Instead, Walker argues,
the existence of an initial constitutionally defective pol-
icy gave the district court equitable discretion to insert
into a perfectly constitutional subsequent policy addi-
tional conditions nowhere required by the Constitution.

A
1

The City’s leading counter-argument is that, if the
Standing Bail Order is constitutional, then Walker’s
claim for injunctive relief is entirely moot. The City
contends that because a new policy has been promul-
gated after this litigation began, which supplanted the
original policy, the claim against the original policy is
now moot, and no relief may follow from it.

Walker responds that the dispute over the consti-
tutionality over the City’s original bail policy is not
moot because, at the conclusion of this litigation, the
City may revert to that policy if there is no injunction
in place. As noted, early in the litigation, the Municipal
Court issued the Standing Bail Order, at which point
the City ceased to defend the constitutionality of the
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original policy. Walker alleges that the City adopted
the policy merely to manipulate the district court’s ju-
risdiction and that the Standing Bail Order may be
easily repealed when an injunction is no longer hanging
over the City. He rejects an inference that the Munici-
pal Court realized the potential constitutional infirmity
of the existing bail policy and acted promptly to rectify
it.

The district court agreed with Walker. It conclud-
ed that the City’s adoption of the Standing Bail Order
did not moot Walker’s suit for injunctive relief against
the original bail policy because there was a reasonable
expectation that the City might return to its original
policy after this litigation ended. See Walker I, 2016
WL 361612, at *12. As the district court put it, the re-
quest for injunction relief is not moot because “it is not
absolutely clear that the allegedly wrongful behavior
could not be reasonably expected to recur.” Id. (quot-
ing Cook v. Benmett, 792 F.3d 1294, 1300 (11th Cir.
2015) (internal quotation marks omitted)).'

2

“[V]oluntary cessation of allegedly illegal conduct
does not deprive the tribunal of power to hear and de-
termine the case, i.e., does not make the case moot.”
Flanigan’s Enters., Inc. of Ga. v. City of Sandy
Springs, 868 F.3d 1248, 1255 (11th Cir. 2017) (en banc)

“Whether or not the conceded unconstitutionality of the
City’s original bail policy could support an injunction on the mer-
its, “we are required to address” the mootness question first be-
cause it is jurisdictional: “if a suit is moot, it cannot present an
Article IIT case or controversy and the federal courts lack subject
matter jurisdiction to entertain it.” Coral Springs St. Sys., Inc. v.
City of Sunrise, 371 F.3d 1320, 1328 (11th Cir. 2004). “We review
the question of mootness de novo.” Id.
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(internal quotation marks omitted). A case is therefore
moot “only when [the court] ha[s] no reasonable expec-
tation that the challenged practice will resume after the
lawsuit is dismissed.” Id. at 12565-56 (internal quotation
marks omitted). “[TThe burden of proving mootness
generally falls heavily on the party asserting it.” Id. at
1256.

When a government voluntarily ceases the chal-
lenged action, however, there is a presumption that the
government will not later resume the action, so the
plaintiff bears the burden of showing that there is “a
reasonable expectation” that the government “will re-
verse course and reenact the allegedly offensive” poli-
cy. Id. at 1256. “The key inquiry in this mootness anal-
ysis therefore is whether the evidence leads [the court]
to a reasonable expectation that the City will reverse
course and reenact the allegedly offensive” bail policy
after this litigation ends. Id.

To determine whether such a reasonable expecta-
tion exists, courts look to “three broad factors.” Id. at
1257. First, “whether the change in conduct resulted
from substantial deliberation or is merely an attempt to
manipulate our jurisdiction.” Id. This requires examin-
ing “the timing of the repeal, the procedures used in
enacting it, and any explanations independent of this
litigation which may have motivated it.” Id. Second,
“whether the government’s decision to terminate the
challenged conduct was ‘unambiguous”—i.e., “whether
the actions that have been taken to allegedly moot the
case reflect a rejection of the challenged conduct that is
both permanent and complete.” Id. And, third,
“whether the government has consistently maintained
its commitment to the new policy or legislative
scheme.” Id.
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The City’s adoption of the Standing Bail Order is
somewhat analogous to the mootness issue presented in
Harrell v. The Florida Bar, 608 F.3d 1241 (11th Cir.
2010). In Harrell, the plaintiff challenged the Florida
Bar’s advertising rules and regulations, including the
Bar’s specific decision to reject one of the plaintiff’s
proposed advertising slogans. Id. at 1249-50. After the
lawsuit began, the Bar reversed its earlier decision and
approved the slogan without issuing a reasoned opin-
ion. Id. at 1252-53. The district court held that the de-
cision approving the slogan mooted the plaintiff’s chal-
lenge, but we reversed. Id. at 1253, 1268. For the first
mootness factor, we observed that the Bar “acted in
secrecy, meeting behind closed doors and, notably,
faill[ed] to disclose any basis for its decision.” Id. at
1267. Thus, we had “no idea whether the ... decision
was ‘well-reasoned’ and therefore likely to endure.” Id.
And because the Bar had changed its position after liti-
gation had begun, “the circumstances ... raise[d] a sub-
stantial probability that” the Bar had “changed course
simply to deprive the court of jurisdiction.” Id. (inter-
nal quotation marks omitted). We also concluded that
the second factor weighed against the suit’s mootness.
Because the Bar’s decision to approve the slogan was
unexplained and had been made through an irregular
process, we were “unable to say that the [Bar], through
its decision, ‘unambiguously terminated’ the challenged
application” of its rules. Id. at 1267. Thus, the Bar’s
decision was “very much clouded by ambiguity,” and
we held that “the governmental presumption” did not
apply, and the lawsuit was not moot. Id. at 1268 (citing
Troiano v. Supervisor of Elections in Palm Beach Cty.,
382 F.3d 1276 (11th Cir. 2004)).
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3

Applying such analysis here, we conclude that
Walker’s claim for injunctive relief against the City’s
original bail policy is likewise not moot. The first fac-
tor—whether the change in conduct resulted from sub-
stantial deliberation or is instead an attempt to manipu-
late jurisdiction—weighs against mootness. While we
may doubt that it was the City’s intent to manipulate
jurisdiction, as opposed to simply correcting a deficient
policy, the fact is that the City has been unnecessarily
secretive. The process for adopting the Standing Bail
Order is unknown because the City has refused to ex-
plain that process. In fact, in response to interrogato-
ries, the City asserted that information about “the pro-
cess of creating” the Standing Bail Order was protected
by “the work-product doctrine and/or attorney-client
privilege,” and it refused to divulge any information ex-
cept to say that the Order was executed by the Chief
Judge of the Municipal Court.

The second factor also weighs against mootness be-
cause the City’s abandonment of its original bail policy
is not unambiguous. The City did not change its bail
policy through a legislative act, which might well have
mooted the original claim. Instead, a single judge is-
sued the Standing Bail Order and, while it is perhaps
unlikely, we cannot say that this judge might not revert
to the original policy, given the lack of transparency
surrounding the issuance of the Standing Bail Order.
Thus, “it can hardly be said that [the City’s] ‘termina-
tion” of its original bail policy is unambiguous. Har-
rell, 608 F.3d at 1266-67.

Finally, as to the third factor—whether the gov-
ernment has consistently maintained its commitment to
the new policy or legislative scheme—that does not cut
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strongly either way because only two months after the
Standing Bail Order was adopted, the district court
stopped its implementation with the first preliminary
injunction.

Altogether, Walker presented sufficient evidence
for the district court to conclude that his challenge to
the original bail policy was not moot. Because the City
does not defend the constitutionality of its original bail
policy on appeal, we may assume that Walker’s argu-
ments against the City’s original bail policy have a sub-
stantial likelihood of success on the merits. Just as the
City has not defended its original bail policy on the
merits, it also has not shown that the district court
abused its discretion when it concluded that the other
factors favoring an injunction were met with respect to
that original policy. The district court therefore did not
err in declaring the original bail policy to be unconstitu-
tional, and it accordingly may enjoin the City’s future
use of that policy.

B

But the conclusion that Walker’s claim for injunc-
tive relief against the City’s original bail policy is not
moot does not mean that the preliminary injunction
against the Standing Bail Order is valid. Even assum-
ing that the City intended to revert to its original poli-
cy at the conclusion of this litigation—something that
will not occur given the terms of our ruling and remand
here—such possibility does not salvage the preliminary
injunction. The district court’s rationale for entering
the injunction was not that the City was likely to walk
back the Standing Bail Order, but rather that the
Standing Bail Order was itself unconstitutional “insofar
as it permits individuals who have sufficient resources
to post a bond ... to be released immediately, while in-
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dividuals who do not have those resources must wait
forty-eight hours for a hearing.” Walker 111, 2017 WL
2794064, at *3. As we have explained, that conclusion
was based on legal error by (1) failing to recognize a
presumption that a bail determination made within 48
hours is constitutionally valid and (2) wrongly assuming
that the Equal Protection Clause forbids jurisdictions
from offering comparatively speedier release to those
able to meet a bail schedule.

Walker essentially asks us to hold that a govern-
mental body that ceases to follow an unconstitutional
policy, and that instead promulgates a constitutional
policy, is nonetheless and forever forced to comply with
an even more stringent policy devised by a district
court—with conditions found nowhere in the Constitu-
tion—merely because it had once followed an unconsti-
tutional policy. It would be absurd to so hold.

“A district court abuses its discretion ... when it
applies the incorrect legal standard.” Wreal, 840 F.3d
at 1247. The district court did so here when it issued its
preliminary injunction. As a result, the preliminary in-
junction is infirm regardless of the City’s motivation for
the Standing Bail Order.

C

In sum, because the City did not establish that
Walker’s suit for injunctive relief was moot and be-
cause it has effectively conceded that its original bail
policy was unconstitutional, the district court may en-
join a return to that original policy. But the district
court abused its discretion in also enjoining the entirely
constitutional Standing Bail Order, so the preliminary
injunction cannot stand.
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VI
For the foregoing reasons, the preliminary injunc-
tion entered by the district court is VACATED, and the
case is REMANDED to the district court for further
proceedings consistent with this opinion.'®

15 Because we would vacate the preliminary injunction irre-
spective of whether the district court was correct to certify Walk-
er’s proposed class or whether it properly denied the City’s motion
to dismiss, such two orders are not “inextricably intertwined” with
the preliminary injunction order, and reviewing them is not “nec-
essary to ensure meaningful review” of the preliminary injunction.
Hudson v. Hall, 231 F.3d 1289, 1294 (11th Cir. 2000) (internal quo-
tation marks and alterations omitted). We therefore lack pendant
appellate jurisdiction over such otherwise unappealable interlocu-
tory orders. Accordingly, Walker’s Motion to Dismiss Appeal in
Part (Doc. No. 16) is GRANTED.
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MARTIN, Circuit Judge, concurring in part and dis-
senting in part':

Maurice Walker was jailed by the City of Calhoun
for six days because he was too poor to pay his bail. He
challenges the City’s practice of jailing people before
trial when they are too poor to make bond, arguing it
violates the constitutional guarantees of due process
and equal protection. The Majority rejects this claim,
characterizing the pretrial jailing as “merely wait[ing]
some appropriate amount of time to receive the same
benefit as the more affluent.” Maj. Op. at 27. In this
way, the Majority renders it unnecessary to review the
City’s practice with heightened scrutiny. I believe the
Majority rewrites this court’s binding precedent in
Pugh v. Rainwater, 572 F.2d 1053 (5th Cir. 1978) (en
banc),”> which held that “[t]he incarceration of those
who cannot [pay for pretrial release], without meaning-
ful consideration of other possible alternatives, infring-
es on both due process and equal protection require-
ments.” Id. at 1057. The Majority fails to recognize

' join the Majority in rejecting the City’s arguments that
Younger abstention applied; that the City wasn’t liable for the bail
policy under 42 U.S.C. § 1983; and that the Eighth Amendment,
not the Fourteenth Amendment, applied to this case. See Maj. Op.
Parts I1.A, I1.B, and II1.A.2. T also agree that Mr. Walker’s suit
against the City’s original bail policy is not moot and the District
Court may enjoin the City from reinstating that policy. See id.
Part V.A.3. Last, I join the Majority’s grant of Mr. Walker’s mo-
tions to supplement the record and dismiss the appeal in part. See
id. at 15 n.4, 53 n.15.

2In Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir.
1981) (en banc), we adopted as binding precedent all decisions of
the former Fifth Circuit handed down before October 1, 1981. Id.
at 1209.
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this infringement on the rights of indigents, so I dis-
sent.

I.

The Supreme Court has repeatedly recognized that
wealth-based detention is not permitted by our Consti-
tution. See Williams v. Illinois, 399 U.S. 235, 24041,
90 S. Ct. 2018, 2022 (1970) (holding that Illinois’s prac-
tice of extending a prisoner’s sentence beyond maxi-
mum authorized by statute of conviction because of a
prisoner’s “involuntary nonpayment of a fine or court
costs” is “an impermissible discrimination that rests on
ability to pay”); Tate v. Short, 401 U.S. 395, 397-98, 91
S. Ct. 668, 670-71 (1971) (extending Williams to prohib-
it “jailing an indigent for failing to make immediate
payment of any fine”); Bearden v. Georgia, 461 U.S.
660, 672-73, 103 S. Ct. 2064, 2073 (1983) (extending Wil-
liams and Tate to hold that a state court can’t revoke
probationary sentence for inability to pay fine or resti-
tution without considering “alternate measures of pun-
ishment other than imprisonment”). The Bearden line
of cases involved criminal penalties imposed after a
conviction. In Rainwater, the former Fifth Circuit ex-
tended these cases’ “principle that imprisonment solely
because of indigent status is invidious discrimination
and not constitutionally permissible” to “[t]he punitive
and heavily burdensome nature of pretrial confine-
ment.” 572 F.2d at 1056.

The Majority is right when it says Mr. Walker’s
claim “fits squarely” within the Bearden-like cases that
raise both due process and equal protection concerns.
Maj. Op. at 20. But I part ways with the Majority, be-
cause I read these cases to support the District Court’s
application of heightened scrutiny under the Equal
Protection Clause to the City’s bail policy. See id. at 28.
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The Majority relies on San Antonio Independent
School District v. Rodriguez, 411 U.S. 1, 93 S. Ct. 1278
(1973), in deciding that Mr. Walker cannot make out an
equal protection claim warranting heightened scrutiny.
But I read Rodriguez to say he can. Rodriguez estab-
lished the test for whether a wealth-based detention
claim is subject to heightened scrutiny under an equal
protection framework. The Rodriguez test first asks
whether the challenged scheme uses indigency as a
classification, examining whether it treats differently a
“class [] composed only of persons who were totally un-
able to pay.” Id. at 20, 22, 93 S. Ct. at 1290. The second
question is whether the class has suffered an “absolute
deprivation” of a benefit. See id. 20, 93 S. Ct. at 1290.

The Majority never addresses whether the Stand-
ing Bail Order discriminates against indigents. See
Maj. Op. at 27. I say the Bail Order clearly uses indi-
gency as a classification, and offer this simple example
in support. Consider two people, one who has money
and the other who does not. They are arrested for the
same crime at the same time under the same circum-
stances. Under the Standing Bail Order, these two
would have the identical bail amount, as established by
the master bail schedule. The person who has money
pays it and walks away. The indigent can’t pay, so he
goes to jail. This is plainly “imprisonment solely be-
cause of indigent status.” Rainwater, 572 F.2d at 1056;
accord ODonnell v. Harris Cty., 892 F.3d 147, 162-63 &
n.6 (5th Cir. 2018).

The Majority Opinion says this hypothetical shows
I would require the government to be involved in all
sorts of wealth-based interactions—including interven-
ing to make pricier express mail options available to all
postal patrons. See Maj. Op. at 30-34. Not so. Instead
I look to the Supreme Court, which has expressly es-
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tablished limiting principles for equal protection claims
by indigents. M.L.B. v S.L.J., 519 U.S. 102, 123-24, 117
S.Ct. 555, 567 (1996). In M.L.B., the Court plainly said
“[s]tates are not forced by the Constitution to adjust all
tolls to account for disparity in material circumstanc-
es.” Id. (quotation omitted). It explained that lawsuits
seeking “state aid to subsidize [] privately initiated ac-
tion or to alleviate the consequences of differences in
economic circumstances that existed apart from state
action” are different from those vindicating a person’s
right to participate in political processes or to have ac-
cess to the courts in criminal cases. Id. at 123-25, 117
S. Ct. at 568.

As to Rodriguez’s second question, the Majority re-
lies on the fact that the Standing Bail Order caps an in-
digent arrestee’s pretrial detention at 48 hours to con-
clude that the detention isn’t an “absolute depriva-
tion.” In fact, the Majority refers to this person’s time
in jail as just a “diminishment of a benefit.” Maj. Op. at
25-27. But this is word play. First, the Majority re-
names the interest in “freedom from incarceration” at
issue here, as an interest in “access to pretrial release.”
But see ODonnell, 892 F.3d at 162 (identifying the in-
terest as “freedom from incarceration”). Second, the
Majority’s characterization treats 48 hours in jail as a
mere delay or “diminishment” of the benefit of being

3 The requirement to have a bond hearing within 48 hours is
properly considered in determining whether the Standing Bail
Order survives scrutiny. However, the Majority relies on the 48-
hour time period in deciding whether there was a deprivation in
the first place. This approach locks in the Majority’s ultimate
holding—that a bail system in which indigents get a hearing with-
in 48 hours survives all systemic due process challenges. Maj. Op.
at 37-39.
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released, instead of the deprivation of liberty it surely
‘4
is.

In my view, an incarcerated person suffers a com-
plete deprivation of liberty within the meaning of Ro-
driguez, whether their jail time lasts two days or two
years. Certainly the Rodriguez Court had no problem
concluding there was an “absolute deprivation” of liber-
ty in Williams and Tate because the challenged state
laws “subjected indigents to incarceration simply be-
cause of their inability to pay a fine.” Rodriguez, 411
U.S. at 20-22, 93 S. Ct. at 1290. Rainwater also de-
scribed pretrial confinement as a “deprivation of liber-
ty.” 572 F.2d at 1056. Neither Rodriguez nor Rainwa-
ter qualified how long the confinement had to last be-
fore it became a deprivation of liberty. See Rodriguez,
411 U.S. at 20-22, 93 S. Ct. at 1290; Rainwater, 572
F.2d at 1056. More recently, the Supreme Court reaf-
firmed that “[alny amount of actual jail time is signifi-
cant and has exceptionally severe consequences for the
incarcerated individual and for society which bears the
direct and indirect costs of incarceration.” Rosales-

4 The Majority contends I do not “grapple meaningfully with
Rainwater’s explicit approval of bail schedules.” Maj. Op. at 24
n.9. But Rainwater did not approve of bail schedules being used in
the way Calhoun’s Standing Bail Order works. Rainwater said,
“Utilization of a master bond schedule provides speedy and con-
venient release for those who have no difficulty in meeting its re-
quirements. The incarceration of those who cannot, without mean-
ingful consideration of other possible alternatives, infringes on
both due process and equal protection requirements.” 572 F.2d at
1057. The Majority Opinion emphasizes the first sentence but is
blind to what the second sentence plainly says. Calhoun’s Stand-
ing Bail Order jails those who cannot pay bail for up to two days
before it provides any alternative. The Majority does not appear
to believe these two days of incarceration qualify as incarceration,
as that term was used by the Court in Rainwater.
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Mireles v. United States, 585 U.S. ___, 138 S. Ct. 1897,
1907 (2018) (citation and quotation omitted). And since
Rainwater eliminated any distinction between a post-
conviction and pre-conviction detention, the precedent
that binds us tells us that two days in jail is a depriva-
tion of liberty, whether it happens before or after a
person has been convicted. See ODonnell, 892 F.3d at
162 n.6 (“[TThis court in Rainwater concluded that the
distinction between post-conviction detention targeting
indigents and pretrial detention targeting indigents is
one without a difference.”).

I am not alone in this view. In addressing a chal-
lenge to the bail policies of Harris County, Texas, the
Fifth Circuit looked to Rodriguez in holding that “indi-
gent misdemeanor arrestees are unable to pay secured
bail, and, as a result, sustain an absolute deprivation of
their most basic liberty interests—freedom from incar-
ceration.” ODonnell, 892 F.3d at 162. The Fifth Circuit
thus held that “[h]eightened scrutiny of the County’s
[bail] policy is appropriate.”® Id. The Majority Opinion
says this case is “factually distinct” from ODonnell.

3> ODonnell interpreted Rainwater as I do—that is, extending
Williams and Tate to the pretrial context and holding that pretrial
detention of indigents solely because of their indigency is a depri-
vation of liberty and is subject to heightened scrutiny. ODonmnell,
892 F.3d at 162 & n.6. The Majority’s contrary interpretation of
Rainwater, Maj. Op. at 24-25, thus draws this Court into a circuit
split with the Fifth Circuit, based on interpretation of a case that
is binding precedent for both courts. Although our Court is not
bound to follow the decisions of the Fifth Circuit, we have ob-
served that its interpretation of former Fifth Circuit precedent is
entitled to “great weight.” See AmBrit, Inc. v. Kraft, Inc., 812
F.2d 1531, 1535 n.13 (11th Cir. 1986) (noting that a post-split Fifth
Circuit decision was “entitled to great weight because it [was]
based on cases of the former Fifth Circuit that are binding prece-
dent in this circuit”).
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For support, it looks to the District Court’s findings
about Harris County’s written bail policies as they ex-
isted before the injunction was issued. See Maj. Op. at
27 1n.10. Texas law required individualized assessments
in determining bail. ODomnnell, 892 F.3d at 153. But
the Texas District Judge found Harris County failed to
live up to this law because: “County officials impose[d]
the scheduled bail amounts on a secured basis about 90
percent of the time,” and its officers “were aware that,
by imposing a secured bail on indigent arrestees, they
were ensuring that those arrestees would remain de-
tained.” See id. at 153-54. In Calhoun, Georgia, the
Standing Bail Order sets a secured bail amount for all
arrestees, with no individualized assessment. And by
creating a requirement for a determination of indigency
within 48 hours, it implicitly acknowledges that people
who are unable to pay for release will be detained un-
der this system. Thus, the only difference between
Harris County’s system, as described by the Texas Dis-
trict Judge, and Calhoun’s system, is that the Texas
system allowed indigents to be detained for longer than
48 hours. See id. at 154 (noting arrestees “must wait
days for their hearings”). Under our precedent, I do
not view this factual difference as meaningful.

It seems unremarkable to say that being jailed for
48 hours is more than a mere inconvenience. There are
very real consequences for detained indigents. They
can lose their jobs. They can lose their homes and
transportation. Their family connections can be dis-
rupted. And all this is to say nothing of the emotional
and psychological toll a prison stay can have on an indi-
gent person and her family members. See Nick Pinto,
The Bail Trap, N.Y. Times Mag. (Aug. 13, 2015),
https://www.nytimes.com/2015/08/16/magazine/the-bail-
trap.html (““Most of our clients are people who have
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crawled their way up from poverty or are in the throes
of poverty,” [Scott] Hechinger says. ‘Our clients work
in service-level positions where if you're gone for a day,
you lose your job. People in need of caretaking—the
elderly, the young—are left without caretakers. People
who live in shelters, where if they miss their curfews,
they lose their housing. Folks with immigration con-
cerns are quicker to be put on the immigration radar.
So when our clients have bail set, they suffer on the in-
side, they worry about what’s happening on the out-
side, and when they get out, they come back to a world
that’s more difficult than the already difficult situation
that they were in before.””); see also Gerstein v. Pugh,
420 U.S. 103, 114, 95 S. Ct. 854, 863 (1975) (“Pretrial
confinement may imperil the suspect’s job, interrupt
his source of income, and impair his family relation-
ships.”). And these consequences can be just as dire for
a two-day jail stay as for a longer one. See Juleyka
Lantigua-Williams, Why Poor, Low-Level Offenders Of-
ten Plead to Worse Crimes, The Atlantic (July 24,
2016), https://www.theatlantic.com/politics/archive/2016/
07/why-pretrial-jail-can-mean-pleading-to-worse-crimes/
491975/ (“[Slome of the most damaging effects of pre-
trial detention can happen really quickly within the
first few days or a week. If you lose your job, if you
lose your apartment, if you need to find somebody else
to take care of your kids, at that point the cost of future
incarceration might not be so high ... [so] [i]t reduces
incentive to fight against a plea deal that involves an-
other six months of jail.” (interview with Megan Ste-
venson)); Samuel R. Wiseman, Pretrial Detention and
the Right to be Monitored, 123 Yale L.J. 1344, 1356-57
(2014).

I am puzzled by the Majority’s conclusion that de-
tained indigents are somehow better off than their free
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and wealthy counterparts. Maj. Op. at 27. It is true
that a person with money will be out-of-pocket whatev-
er funds they paid as bond. But these wealthier bond
payers have a choice: they can pay the bond or not.
The poor have no choice. I simply reject the idea that
people who have the ability to pay bond decide to keep
it and go to jail to gain some sort of financial advantage.

Neither do I view the Bearden Court’s single quo-
tation from Justice Harlan’s concurrence in Williams
sufficient to support the Majority’s embrace of the due
process framework approved of in Mathews v. El-
dridge, 424 U.S. 319, 96 S. Ct. 893 (1976). See Maj. Op.
at 34-36. First, Bearden began with a reminder that
the Supreme Court had “long been sensitive to the
treatment of indigents in our criminal justice system.”
461 U.S. at 664, 103 S. Ct. at 2068. And the Bearden
Court ultimately reversed rulings of Georgia courts
that had resulted in the jailing of a probationer who
failed to pay his court ordered fines. Id. at 674, 103 S.
Ct. at 2074.

Second, while the Court did reference Justice Har-
lan’s view that a “due process approach more accurate-
ly captures the competing concerns” in this type of
analysis, it made clear that cases implicating both due
process and equal protection concerns “cannot be re-
solved by resort to easy slogans or pigeonhole analysis”
and require a context-specific inquiry. See id. at 666—
67, 103 S. Ct. at 2069. If it appears the Bearden Court
focused on due process principles as opposed to equal
protection, that’s because the particular case before
it—challenging the State’s failure to consider an indi-
gent probationer’s reasons for nonpayment of fines and
restitution at a probation revocation hearing—rested
more naturally on due process concerns than equal pro-
tection. Id. at 666 n.8, 103 S. Ct. at 2069 n.8. The Court
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reasoned that, “in setting or resetting a sentence,” “a
defendant’s level of financial resources is a point on a
spectrum,” making indigency “a relative term rather
than a classification” in that context. Id. However, the
Court also explained that “whether the State has invid-
iously denied one class of defendants a substantial ben-
efit available to another class of defendants [is ana-
lyzed] under the Equal Protection Clause.” Id. at 665,
103 S. Ct. at 2069. Under Calhoun’s Standing Bail Or-
der, bail is established by a predetermined schedule
without consideration of the arrestee’s financial re-
sources. Thus, Calhoun does not treat indigency as a
“relative term.” Instead, as set out above, only indi-
gents are detained under the Bail Order, because peo-
ple with money simply pay the preset amount and go
home. This means, like with the statute in Williams,
the Standing Bail Order “in operative effect exposes
only indigents to the risk of imprisonment” and “visit[s]
different consequences on two categories of persons.”
Williams, 399 U.S. at 242, 90 S. Ct. at 2023. This case,
therefore, like “[m]ost decisions in this area,” is proper-
ly analyzed under the equal protection framework. See
Bearden, 461 U.S. at 665, 103 S. Ct. at 2068—69.

In light of Supreme Court precedent, our sister cir-
cuit’s agreement that Rainwater requires application of
heightened scrutiny under the Equal Protection Clause
to claims like Mr. Walker’s, and the significant conse-
quences stemming from incarceration, the Justice Har-
lan quote is simply not enough to support the Majori-
ty’s due-process-only approach.®

6 However, I do not read the Majority Opinion to reject
heightened scrutiny for all cases challenging indigency-based jail
stays. The outcome of the Majority decision relies entirely on the
idea that 48 hours in jail is not an “absolute deprivation” of liberty.
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I also reject the Majority’s concern that a flood of
litigation will result from treating wealth “like race,
sex, or religion” as a reason not to apply heightened
scrutiny. Maj. Op. at 27-28. First, there will be no
flood. The Supreme Court has already placed limits on
bringing equal protection challenges to wealth-based
classifications. Beyond the requirements set out in Ro-
driguez discussed above, the Supreme Court has also
said that “fee requirements ordinarily are examined
only for rationality,” except when they implicate the
“basic right to participate in political processes as vot-
ers and candidates” and “access to judicial processes in
cases criminal or quasi criminal in nature.” M.L.B., 519
U.S. at 123-24, 117 S. Ct. at 567 (quotation omitted).”

See Maj. Op. at 27. The Majority Opinion also explains that it be-
lieves ODonnell to be a different case from this one, because Har-
ris County’s practices resulted in longer jail stays despite already-
in-place requirements for individualized assessments in determin-
ing bail. See Maj. Op. at 27 n.10 & 39 n.12. Thus, even under the
Majority’s view, challenges to indigency-based jail stays warrant
heightened scrutiny so long as they show that the challenged sys-
tem, in practice, results in indigents being detained longer than 48
hours. Thus, if Calhoun cannot live up to the procedural safe-
guards it promises in the Standing Bail Order and detains indi-
gents longer than 48 hours, Mr. Walker will be able to revive his
equal protection challenge under a heightened scrutiny review.

" The Majority asks how Mr. Walker’s claim fits into M.L.B.’s
narrow exception for cases concerning access to judicial processes.
Maj. Op. at 32-33. Again, M.L.B. explicitly answers this question.
The Court explained that its “decisions concerning access to judi-
cial processes,” including Bearden and its progeny, “reflect both
equal protection and due process concerns.” M.L.B., 519 U.S. at
120, 117 S. Ct. at 566. “The equal protection concern relates to the
legitimacy of fencing out [individuals] based solely on their inabil-
ity to pay core costs.” Id. Or said yet another way, “[elqual pro-
tection’ emphasizes disparity in treatment by a State between
classes of individuals whose situations are arguably indistinguish-
able.” Ross v. Moffitt, 417 U.S. 600, 609, 94 S. Ct. 2437, 2443
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Thus, Mr. Walker’s claim falls into quite a narrow ex-
ception, and recognizing it as such does not portend
striking down tuition fees or express service at the lo-
cal post office. This Court and the Fifth Circuit have
survived over the forty years since Rainwater was de-
cided without being flooded with litigation raising
wealth-based discrimination claims. And we are only
called upon here to make explicit what was already im-
plicit in Rainwater—namely that pretrial detention
based solely on indigency is subject to heightened scru-
tiny. Second, even if our workload increased a bit, “the
constitutional imperatives of the Equal Protection
Clause must have priority over the comfortable conven-
ience of the status quo.” Williams, 399 U.S. at 245, 90
S. Ct. at 2024. I believe the courts are up to the task.

In sum, I read Rodriguez (and Bearden for that
matter) to require that Mr. Walker’s claim of wealth-
based discrimination be subject to heightened scrutiny
under a traditional equal protection framework. Thus,
I would have affirmed the District Court’s analysis.®

(1974). I have already explained how the Standing Bail Order dis-
criminates against indigents, and the Majority has not disputed
that. Thus, this case plainly falls into the category of cases con-
cerning access to judicial processes. See M.L.B., 519 U.S. at 120,
117 S. Ct. at 566.

8 Mr. Walker alternatively challenged the Standing Bail Or-
der under a substantive due process theory, arguing there is a
fundamental right to pretrial liberty. See United States v. Saler-
no, 481 U.S. 739, 749-50, 107 S. Ct. 2095, 2102-03 (1987) (affirming
the individual’s “strong interest in liberty,” the State’s “sufficient-
ly weighty” interest in preventing crime, and the “‘general rule’ of
substantive due process that the government may not detain a
person prior to a judgment of guilt in a eriminal trial” absent “spe-
cial circumstances”). Because I would affirm the District Court’s
application of heightened scrutiny under the traditional equal pro-
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II.

In applying heightened scrutiny to Mr. Walker’s
claim, I recognize that the Supreme Court has not
made clear whether the level of scrutiny to be applied
in Bearden-like cases is intermediate or strict scrutiny.
See, e.g., M.L.B., 519 U.S. at 120-21, 123-24, 117 S. Ct.
at 566, 567-68 (acknowledging that “[a] precise ra-
tionale has not been composed” and rejecting review
“for rationality” in criminal or quasi criminal cases
“concerning access to judicial processes”). Rainwater
is similarly unclear, though its discussion of “vital” and
“compelling” interests and the need to “delicate[ly] bal-
ance[e]” them, seems to me to point toward strict scru-
tiny. See Rainwater, 572 F.2d at 1056. Nevertheless, it
is my view that on this record, the City’s Standing Bail
Order cannot survive even under intermediate scruti-
ny. The City failed to show that a 48-hour detention of
only those who cannot afford to pay bond is “reasonably
necessary to the accomplishment of legitimate state ob-
jectives.” See Bullock v. Carter, 405 U.S. 134, 144, 92 S.
Ct. 849, 856 (1972).°

tection analysis, I do not address the substantive due process the-
ory.

? Over the years, the Supreme Court has given us many for-
mulations of “intermediate scrutiny.” For example, “[a] gender
classification fails unless it is substantially related to a sufficiently
important governmental interest.” City of Cleburne v. Cleburne
Living Ctr., 473 U.S. 432, 441, 105 S. Ct. 3249, 3255 (1985). But
classifications based on a person’s legitimacy, which is of course
beyond that person’s control, “will survive equal protection scruti-
ny to the extent they are substantially related to a legitimate state
interest.” Id. (quotation omitted). In Bullock, the Supreme Court
subjected Texas’s filing-fee requirement for primary candidates to
get on a ballot to “close[] serutin[y]” and invalidated it as a “denial
of equal protection of the laws.” Bullock, 405 U.S. at 144, 149, 92
S. Ct. at 856, 859. In applying heightened scrutiny to this wealth-
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The City of Calhoun says it has the same interest
that was identified in Rainwater. That is the “compel-
ling interest in assuring the presence at trial of persons
charged with crime.” Rainwater, 572 F.2d at 1056. But
the City never explains why or how a 48-hour detention
period is “reasonably necessary” to accomplish this in-
terest. After the 48 hours, everyone who was arrested,
but could not make bond, is released on personal recog-
nizance bonds (their promises to appear), whether they
get a hearing or not. The obvious question comes to
mind: if every indigent’s promise to appear is enough
to assure his presence at trial after 48 hours passes,
why is 48 hours necessary to determine indigency and
execute a personal recognizance bond? Wouldn't 47
work just as well? Forty, perhaps?

The City makes no effort to justify its policy of de-
taining those who cannot pay for 48 hours, because it
says it doesn’t need to. It argues only that capping de-
tentions at 48 hours is “sufficient to immunize the City
from a challenge to its process for a determination of
indigency.” In making this argument, the City relies on
two cases: Gerstein, 420 U.S. 103, 95 S. Ct. 854, and its
sequel, County of Riverside v. McLaughlin, 500 U.S.
44, 111 S. Ct. 1661 (1991). In Gerstein, the Supreme

based discrimination, the Court sought to determine whether the
“filing-fee scheme” was “reasonably necessary to the accomplish-
ment of legitimate state objectives.” Id. at 144, 92 S. Ct. at 856;
see also Rodriguez, 411 U.S. at 22, 93 S. Ct. at 1290-91 (including
Bullock in a list of cases in which the Court invalidated impermis-
sible wealth-based classifications on equal protection grounds).
Because M.L.B. also cited to Bullock in discussing the other ex-
ception to the rule that “fee requirements are ordinarily examined
for rationality,” M.L.B., 519 U.S. at 124 n.14, 117 S. Ct. at 568 n.14,
this seems to me to be the most analogous case explicitly setting
out the kind of tailoring required between the competing inter-
ests. Thus, I use its standard.
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Court held that “the Fourth Amendment requires a
timely judicial determination of probable cause as a
prerequisite to [pretrial] detention.” 420 U.S. at 126, 95
S. Ct. at 869. The opinion defined “timely” as “before
or promptly after arrest.” Id. at 125, 95 S. Ct. at 869.
Later, in McLaughlin, the Court said “Gerstein struck
a balance between competing interests” by requiring a
“prompt—not immediate” probable cause determina-
tion. McLaughlin, 500 U.S. at 54-55, 111 S. Ct. at 1669.
Acknowledging the “everyday problems of processing
suspects through an overly burdened criminal justice
system,” the Supreme Court said that “judicial deter-
minations of probable cause within 48 hours of arrest
will, as a general matter, comply with the promptness
requirement.” Id. at 55-56, 111 S. Ct. at 1669-70.

According to the City, “this case is to Rainwater
what McLaughlin was to Gerstein.” But there are two
problems with this argument. First, McLaughlin said
hearings “delayed unreasonably” can still violate Ger-
stein, for example, when the “delay [is] for delay’s
sake.” McLaughlin, 500 U.S. at 56, 111 S. Ct. at 1670.
Here, the City has given no reason to justify the 48-
hour detention period under the Standing Bail Order
(not even an argument citing “everyday problems of
processing suspects,” see id. at 55, 111 S. Ct. at 1669).
As best I can tell, the City is thus asking for 48 hours of
“delay for delay’s sake,” which is precisely what
McLaughlin forbade.

Second, McLaughlin decided when a probable
cause hearing is required by the Fourth Amendment.
500 U.S. at 47, 111 S. Ct. at 1665. Again, this case in-
volves both equal protection and due process concerns.
And while a hearing within 48 hours could satisfy the
due process concerns, it does not necessarily satisfy the
demands of equal protection. For example, consider a
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bail policy that releases all arrestees after booking, ex-
cept for female, black, or Catholic arrestees. Those ar-
restees are detained for 48 hours, given a hearing, and
then released. Under the City’s theory, McLaughlin
immunizes this policy from any challenge merely be-
cause, after all, the female, black, and Catholic ar-
restees get a hearing within 48 hours. This is plainly
wrong. KEqual protection principles require us to in-
quire of the City why it needs to treat female, black,
and Catholic arrestees differently from all others and
then to examine whether the given reason is sufficient-
ly tailored to accomplish the City’s legitimate or com-
pelling objective. So the same goes for wealth-based
classifications in the criminal justice system. The City
should have been required to explain why it is “reason-
ably necessary” to treat poor people differently from all
others by keeping them in jail for 48 hours. Since Cal-
houn offered no reason during this appeal, let alone a
“legitimate” one, the Standing Bail Order cannot sur-
vive constitutional scrutiny. See Bullock, 405 U.S. at
144, 92 S. Ct. at 856.1°

Finally, my view of McLaughlin and the interests
at stake is not contrary to ODonnell. While the Fifth
Circuit relied in part on McLaughlin to hold that “the

19 At oral argument, the City did offer one justification for its
48-hour detention policy: “to get the players to the game”—
meaning to get the City’s only municipal judge to the municipal
court so she can hold a hearing. Nevertheless, this Court’s
longstanding rule is that arguments not briefed to the court and
raised for the first time at oral argument are deemed abandoned.
See Mesa Awr Grp., Inc. v. Delta Air Lines, Inc., 573 F.3d 1124,
1130-31 (11th Cir. 2009) (refusing to consider the merits of an ar-
gument made only at oral argument but not in briefs). This rule
seems especially appropriate here, in light of the City’s position in
its briefs that it did not need to justify its policy.
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federal due process right entitles detainees to a hearing
within 48 hours,” it did not grant immunity from sys-
temic challenges to Harris County like the immunity
sought by Calhoun here. See ODonnell, 892 F.3d at
160. Instead, the Fifth Circuit determined that, in light
of the evidentiary record, the District Court’s injunec-
tion mandating a bail hearing within 24 hours was “too
strict” and so extended the time for the hearing to 48
hours. Id. at 160-61 (noting the “heavy administrative
burden” on the County as shown by the finding that
“20% of detainees do not receive a probable cause hear-
ing within 24 hours despite [a] statutory requirement”).
Because Calhoun here offered no justification for its 48-
hour period, I would have affirmed the preliminary in-
junction entered by Judge Murphy in the District
Court, as well the 24-hour release requirement he im-
posed. On remand, the City would have had the oppor-
tunity to develop an evidentiary record and make the
showing necessary to survive heightened scrutiny.

It seems worthy of mention that the Fifth Circuit’s
modified injunction in ODonnell is remarkably similar
to what the District Court ordered in this case. The
modified injunction required, within 24 hours, a deter-
mination of indigency based on affidavits, for those who
could not pay the prescheduled bail amounts in a pro-
cess overseen by “Pretrial Services officers”; release
based on an “unsecured personal bond with nonfinancial
conditions of release” or “on a secured money bond for
which the defendant could pay a commercial surety’s
premium”; and for those who are not so released, “a
hearing within 48 hours of arrest.” Id. at 164-65. This
system provided “meaningful consideration of other
possible alternatives” concurrently with the utilization
of a master bail schedule, as opposed to 48 hours later,
and the County justified its need for 48 hours as op-
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posed to 24. For that reason, I believe the Fifth Cir-
cuit’s modified injunction appropriately addresses both
the equal protection and due process concerns. See
Rainwater, 572 F.2d at 1055-56 & n.2, 1058 (mooting a
challenge to Florida Supreme Court’s new rule, which
subjected indigent and non-indigent arrestees alike to a
first appearance hearing where a judge would select
from six different kinds of release, including personal
recognizance bonds, unsecured bonds, and secured
bonds, because the rule did not “suffer such infirmity
that its constitutional application is precluded”); see al-
so Bearden, 461 U.S. at 672, 103 S. Ct. at 2073 (requir-
ing courts to consider a probationer’s reasons for fail-
ures to pay a fine or restitution and, for those without
means to pay, consider “alternate measures of punish-
ment other than imprisonment” before imposing jail
time). Nevertheless, the Majority has established that
in this Circuit, only due process interests are at stake;
only a hearing is necessary; and the hearing must be
held within 48 hours.

III.

I believe Mr. Walker has shown a substantial like-
lihood of success on the merits. See Palmer v. Braun,
287 F.3d 1325, 1329 (11th Cir. 2002). I also believe Mr.
Walker can show the other three requirements for get-
ting a preliminary injunction: Jail time is an “irrepara-
ble injury” because “it cannot be undone through mone-
tary remedies.” See Cunningham v. Adams, 808 F.2d
815, 821 (11th Cir. 1987). And because the City gave no
justification for its policy of detaining indigents for 48
hours, the harm to the plaintiff class clearly outweighs
any harm to the City. Last, in light of studies showing
how bail policies like the City’s contribute to systemic
injustices in the criminal justice system and harm poor
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communities, see, e.g., Brief for Am. Bar Ass’n at 6-21
as Amicus Curiae Supporting Appellee, Walker v. City
of Calhoun (No. 17-13139), the public interest clearly
weighs in favor of the injunction. In my view, the Dis-
trict Court did not abuse its considerable discretion in
granting Mr. Walker’s motion for a preliminary injunec-
tion. See Palmer, 287 F.3d at 1329.

Finally, to the extent the City challenges the scope
of the District Court’s injunction, I would also find no
abuse of discretion. See Swann v. Charlotte-
Mecklenburg Bd. of Educ., 402 U.S. 1, 15, 91 S. Ct.
1267, 1276 (1971) (“Once a right and a violation have
been shown, the scope of a district court’s equitable
powers to remedy past wrongs is broad, for breadth
and flexibility are inherent in equitable remedies.”).

CONCLUSION

I read Supreme Court precedent and Rainwater to
require a traditional equal protection analysis of the
City of Calhoun’s Standing Bail Order, applying
heightened scrutiny review. On the record before us, I
would have upheld the District Court’s grant of a pre-
liminary injunction to Mr. Walker. I recognize that the
City has not yet had a chance to develop an evidentiary
record about its need for a 48-hour detention policy for
indigents only. For that reason, I would have allowed
the City an opportunity to develop that record on re-
mand and seek a different result when this case is con-
sidered on the merits.
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APPENDIX B

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ROME DIVISION

No. 4:15-c¢v-00170-HLM

MAURICE WALKER, ON BEHALF OF
HIMSELF AND OTHERS SIMILARLY SITUATED,
Plaintiff,
V.

C1TY OF CALHOUN, GEORGIA,
Defendant.

ORDER

This case is before the Court on the Court’s April 7,
2017, Order [56] and on the Court’s own Motion.

I. Background
A. Factual Background

The Court incorporates the Background portion of
its January 28, 2016, Order relating to Plaintiff’s allega-
tions and Defendant’s materials into this Order as if ful-
ly set forth herein. (Order of Jan. 28, 2016 (Docket En-
try No. 40) at 2-25.)

Defendant submitted a second affidavit from Mat-
thew Chad Silvers in opposition to Plaintiff’s renewed
request for a preliminary injunction. (Second Aff. of
Matthew Chad Silvers (Docket Entry No. 63).) Mr. Sil-
vers states that, prior to January 28, 2016, the Munici-
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pal Court of Calhoun, Georgia (the “Municipal Court”)
allowed for individuals to be released from pre-trial de-
tention in the Gordon County Jail by posting a secured
pre-trial bond, which could be made via the payment of
currency, the posting of property, or the employment of
a local surety. (Id. Y 9.) According to Mr. Silvers, dur-
ing a period of approximately fifteen months immedi-
ately before January 28, 2016, the Municipal Court is-
sued twenty-seven bench warrants for individuals who
posted one of the forms of the secured pre-trial bonds.
(Id. § 10 & Ex. E.) After January 28, 2016, when the
Court issued its first preliminary injunction Order, “the
Municipal Court immediately initiated a policy of hav-
ing all detained individuals released only on a pre-trial
recognizance bond issued.” (Id. § 11.) Mr. Silvers
states that, during a period of approximately fifteen
months afterward, the Municipal Court issued eighty-
five bench warrants for individuals released on recogni-
zance. (Id § 12 & Ex. F.)

Between October 28, 2014, and January 28, 2016,
5,374 cases were docketed in the Municipal Court (Sec-
ond Silvers Aff. § 13), while 5,559 cases were docketed
in the Municipal Court between January 29, 2016, and
May 8, 2017 (id. § 14). Mr. Silvers notes that the Mu-
nicipal Court issued thirty-four bench warrants for
failure to appear for the cases filed between October 28,
2014, and January 28, 2016, and that each of those de-
fendants were released after posting some form of se-
cured bail or bond. (Id. § 16.) In contrast, the Munici-
pal Court issued eighty-five bench warrants for failure
to appear for the cases filed between January 29, 2016,
and May 8, 2017, and each of those defendants had been
released on his or her own recognizance after initial ar-
rest. (Id. §17.) Mr. Silvers asserts that, after January
28, 2016, “the number of bench warrants issued for in-
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dividuals who failed to appear before the Municipal
Court increased by approximately one hundred and fif-
ty percent (150%) in merely 15 months.” (Id. g 20.)

Mr. Silvers notes that the Honorable Suzanne
Hutchinson Smith serves as the Chief Judge of the Mu-
nicipal Court, that Judge Smith has served as the Chief
Judge of the Municipal Court since approximately 1995,
and that the position is presently budgeted to pay
$2,000 per month. (Second Silvers Aff. § 21.) Judge
Smith also serves as a Superior Court Judge for the
Cherokee Judicial Circuit, and she has served in that
position since April 2014. (Id. Y 22.) Defendant’s
Mayor and City Council have not appointed another in-
dividual to preside over the Municipal Court, and they
have never appointed associate judges. (Id. { 23.) On
the rare occasions when Judge Smith is not available to
preside over a regularly-scheduled Municipal Court
session, she has appointed either the Probate Judge of
Gordon County or Gordon County’s County Attorney
to serve as Judge pro tempore for that session of court.
(Id ¥ 24.) According to Mr. Silvers, “[a]t all times,
these individuals abide by all of the policies and proce-
dures established by Judge Smith in her absence.” (Id.)

Mr. Silvers states that, during the seventeen years
that he has worked for the Municipal Court, he has
known Judge Smith to “act with complete independ-
ence from the Mayor and City Council,” and he has
“never witnessed any attempt by the governing author-
ity to change the way that the court is administered, or
have any input regarding the issue of bail or bond.”
(Second Silvers Aff. § 25.) According to Mr. Silvers,
during the time that he has served as deputy clerk, “on-
ly the court staff or the Solicitor have contacted [Judge
Smith] directly with regard to any issues or questions
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regarding inmates and their release, whether pre-trial
or post conviction.” (Id.)

B. Procedural Background

The Court incorporates the procedural background
portions of its earlier Orders into this Order and adds
only those procedural background facts that are rele-
vant to the instant Order. After the United States
Court of Appeals for the Eleventh Circuit vacated the
Court’s Order granting a preliminary injunction in fa-
vor of Plaintiff based on lack of specificity and remand-
ed the case to the Court for further proceedings, the
Court entered an Order directing the Parties to notify
the Court as to how the Parties believed the Court
should proceed with this case. (Order of Apr. 7, 2017
(Docket Entry No. 56).) Plaintiff responded by indicat-
ing that the Court should simply enter a more specific
injunction. (See generally Pl’s Notice (Docket Entry
No. 57).) Defendant filed a response indicating that it
disagreed with Plaintiff’s proposed approach, and re-
quested time to respond to Plaintiff’s Notice. (See gen-
erally Def.’s Notice (Docket Entry No. 58).) The Court
then entered an Order establishing a briefing schedule.
(Order of April 24, 2017 (Docket Entry No. 59).) De-
fendant filed a response arguing against granting a pre-
liminary injunction, and presented exhibits that includ-
ed affidavits. Defendant’s briefs on appeal, a recording
of the oral argument before the Eleventh Circuit, and a
number of amici curiae briefs filed on appeal. (Notice of
Filing (Docket Entry No. 62) (containing CD of oral ar-
guments); Resp. Pl’s Renewed Request Prelim. Inj.
(Docket Entry No. 64); Notice of Filing (Docket Entry
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No. 65) (containing amicus curiae briefs).)! Plaintiff
filed a reply disputing the arguments raised by De-
fendant, and noting that the Court should simply enter
a more specific injunction. (See generally Reply Supp.
Pl’s Notice (Docket Entry No. 66).) The Court finds
that the matter is ripe for resolution.

II. Discussion

The Court finds that no hearing is necessary, as
there are no significant factual disputes or credibility
determinations relevant to the request for a prelimi-
nary injunction. Cumulus Media, Inc. v. Clear Chan-
nel Commen’s, Inc., 304 F.3d 1167, 1178 (11th Cir. 2002)
(internal quotation marks and citation omitted);
McDonald’s Corp. v. Robertson, 147 F.3d 1301, 1313
(11th Cir. 1998). The Court also agrees with Plaintiff
that the appropriate course of action here is for the
Court to issue a more specific injunction that complies
with Federal Rule of Civil Procedure 65(d). See S.E.C.
v. N. Am. Clearing, Inc., Case No.: 6:08-cv-829-Orl-
35KRS, 2013 WL 12173711, at *1-3 (M.D. Fla. Apr. 3,
2013) (entering a more specific injunction after a re-
mand from the Eleventh Circuit due to a failure to
comply with Rule 65(d)). The Court reaffirms its pre-
vious Order granting Plaintiff’s Motion for Preliminary
Injunction, and incorporates the Discussion portion of
that Order into this Order as if fully set forth herein.
(Order of Jan. 28, 2016, at 47-73.)

This is not an opportunity for Defendant to re-
litigate the merits of the underlying preliminary in-
junction Order; however, for Defendant’s benefit, the
Court will briefly address the arguments Defendant

"The Court has reviewed all of the materials presented by
Defendant.
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raises in its response. First, the Court again rejects
Defendant’s contention that the Standing Bail Order is
not a policy of Defendant for § 1983 purposes. With all
due respect to Defendant, the new evidence presented
in Mr. Silver’s Second Affidavit simply does not war-
rant a different conclusion than the Court reached in its
January 28, 2016, Order. The Court therefore rejects
this argument.

Second, the Court rejects Defendant’s contention
that the Standing Bail Order, as it is presently worded,
is constitutional. The Court notes that the Standing
Bail Order is certainly an improvement over the policy
in effect prior to the Standing Bail Order, and, to that
extent, the Standing Bail Order is a step in the right
direction. The Standing Bail Order, however, still vio-
lates the Constitution insofar as it permits individuals
who have sufficient resources to post a bond (or to have
one posted for them) to be released immediately, while
individuals who do not have those resources must wait
forty-eight hours for a hearing. The Court rejects De-
fendant’s contention that the Standing Bail Order’s for-
ty-eight hour waiting period for a bond hearing is con-
stitutional because Gerstein v. Pugh, 420 U.S. 103
(1975), set a presumptively reasonable forty-eight hour
probable cause deadline following arrest. See Odonnell
v. Harris Cty.,Tex., Civil Action No. H-16-1414, - -- F.
Supp. 3d ---, ---, 2016 WL 7337549, at *17 (S.D. Tex.
Dec. 16, 2016) (“The 48-hour probable-cause-hearing
standard ... is not a safe harbor for the defendants.”).
The primary issue here is that the Standing Bail Order
establishes a mechanism by which non-indigent ar-
restees may obtain immediate release, while indigent
arrestees must wait an additional forty-eight hours to
have an opportunity to obtain release, simply because
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of those arrestees’ financial condition. This is imper-
missible.?

The Court also rejects Defendant’s contention that
abstention under Younger v. Harris, 401 U.S. 37 (1971),
applies here. When determining whether Younger ab-
stention applies, courts ask: (1) whether the case will
interfere with “an ongoing state judicial proceeding”;
(2) whether “the proceedings implicate important state

2 Defendant also is concerned about what level of scrutiny
applies. Defendant is correct that, generally, an individual’s indi-
gence does not make that individual a member of a suspect class.
However, case law from the Supreme Court and the Eleventh Cir-
cuit “make clear that detention based on wealth is an exception to
the general rule that rational basis review applies to wealth-based
classifications.” Odonnell v. Harris Cty., Tex., Civil Action No. H-
16-1414, --- F. Supp. 3d ---, - --, 2017 WL 1735456, at *64 (S.D.
Tex. Apr. 28, 2017) (collecting cases). Indeed, under Williams v.
Illinots, 399 U.S. 235 (1970), Tate v. Short, 401 U.S. 395 (1971),
Bearden v. Georgia, 461 U.S. 660 (1983), and Pugh v. Rainwater,
557 F.2d 1189 (5th Cir. 1977), vacated on other grounds, 572 F.2d.
1053 (5th Cir. 1978) (en banc), “an absolute deprivation of liberty
based on wealth creates a suspect classification deserving of
heightened scrutiny.” Odonnell. 2017 WL 1735456, at *64 (foot-
note omitted). “At a minimum, heightened scrutiny requires a
court to evaluate the government’s legitimate interest in a chal-
lenged policy or practice and then inquire whether there is a suffi-
cient ‘fit’ between the government’s means and ends.” Id. at *66.
“At a maximum, [c]lassifications created by state action which dis-
advantage a suspect class or impinge upon the exercise of a fun-
damental right are subject to strict scrutiny, and will be upheld
only when they are precisely tailored to serve a compelling state
interest.” Id. (alteration in original) (internal quotation marks and
citation omitted). Admittedly, “[s]tate and local governments have
a compelling interest in assuring the presence at trial of persons
charged with a crime.” Id. (internal quotation marks, citation, and
footnote omitted). Given that Plaintiff bears the “burden to show
a likelihood of success on the merits, the court applies the tailoring
requirement of intermediate scrutiny.” Id at *67.
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interests”; and (3) whether there is “an adequate op-
portunity in the state proceedings to raise constitution-
al challenges.” Middlesex Cty. Ethics Comm. v. Gar-
den State Bar Ass’n, 457 U.S. 423, 432 (1982). As an
initial matter, Plaintiff and the other similarly-situated
individuals are not challenging the merits of their pros-
ecutions, but rather, are challenging the legality of
their pretrial detention—an issue that cannot be raised
in the criminal prosecutions. See Gerstein, 420 U.S. at
108 n.9 (concluding that Younger absention did not ap-
ply where the request for an “injunction was not di-
rected at the state prosecutions as such, but only at the
legality of pretrial detention without a judicial hearing,
an issue that could not be raised in defense of the crim-
inal prosecution”); Odonnell, 2016 WL 7337549, at *19
(“The plaintiffs challenge the legality of detaining mis-
demeanor arrestees who are otherwise eligible for re-
lease pending trial or guilty plea without timely judicial
consideration of the inability to pay a bail bond. Re-
solving this issue does not affect the merits of subse-
quent criminal prosecutions. The inability to pay bail
cannot be raised as a defense in a subsequent criminal
prosecution.”).  Plaintiff and the other similarly-
situated individuals would not have an adequate oppor-
tunity to raise their constitutional challenges before the
Municipal Court, and Younger abstention consequently
does not apply. See Rodriguez v. Providence Cmty.
Corrs., Inc., 155 F. Supp. 3d 758, 766 (M.D. Tenn. Dec.
17, 2015) (“The harm alleged-that probationers do not
receive inquiries into indigency as required by the
Fourteenth Amendment-has been inflicted before a
probationer could voice any constitutional concerns.
This alleged constitutional infirmity could be remedied
without affecting the underlying state court judgments.
Accordingly, Younger abstention is inappropriate.”).
The Court therefore rejects this argument.
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Finally, the Court concludes that Defendant’s ar-
guments concerning an increase in failures to appear
are immaterial. As an initial matter, the Court’s Janu-
ary 28, 2016, Order did not require Defendant to re-
lease all arrestees on their own recognizance. The
Court simply ordered Defendant to “implement post-
arrest procedures that comply with the Constitution”
or offer indigent arrestees release “on their own recog-
nizance or on an unsecured bond.” (Order of Jan. 28,
2016, at 73.) Although the Court acknowledges that its
lack of specificity may have caused confusion on De-
fendant’s part, the Court did not intend to require De-
fendant to release each and every arrestee on his or her
own recognizance. Thus, the increase in arrests for
failure to appear does not, in and of itself, affect the
propriety of injunctive relief. Indeed, other alterna-
tives exist, including unsecured bonds, in which an ar-
restee need not pay money in advance but may be re-
leased with an obligation to pay the amount listed in
the bail schedule if the arrestee fails to appear for his
or her scheduled court date.> Importantly, nothing in

3 The Court rejects Defendant’s contention that Georgia law
does not provide for unsecured bonds in misdemeanor cases.
0.C.G.A. § 17-6-1 (i) provides that “the term ‘bail’ shall include the
releasing of a person on such person’s own recognizance.”
0.C.G.A. § 17-6-1 (i). Further, Georgia Uniform Municipal Court
Rule 18.3 provides that “[b]ail may be conditioned upon such other
specified and reasonable conditions as the court may consider just
and proper.” Ga. Unif. Mun. Ct. R. 18.3. Surely, those conditions
could include an unsecured bond. Indeed, Defendant’s Standing
Bail Order already provides that “[a]ll persons charged with viola-
tions of the Code of Calhoun, Georgia who have no outstanding
failure to appear arrest warrant from the City of Calhoun, or any
other similar governing authority duly established by the Georgia
General Assembly or the Constitution of the State of Georgia,
shall be released on an unsecured appearance bond in the amount
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the January 28, 2016, Order purported to require re-
lease of all arrestees on their own recognizance, as the
Order addressed only indigent arrestees.” Non-
indigent arrestees may still be required to post bail in
accordance with the bail schedule in the Standing Bail
Order. Finally, as Plaintiffs point out, even if Defend-
ant decided to retain secured bonds, it could distinguish
arrestees who are able to pay from indigent arrestees
without requiring anyone to remain in jail for forty-
eight hours prior to a hearing. (Reply Supp. Notice at
11.) During the booking process or shortly after book-
ing, Defendant could require arrestees who claim to be
indigent to complete a sworn affidavit, under threat of
prosecution for perjury or false statements, attesting to
their financial resources and their inability to pay. (Id.)
Defendant could validly detain any individual who re-
fused to sign the affidavit, and it could require any ar-
restee with the financial means to do so to post a mone-
tary bond in accordance with the Standing Bail Order.
(Id.) Defendant’s argument concerning an increase in
failures to appear after the January 28, 2016, Order
does not warrant reconsidering injunctive relief.

In sum, the Court concludes that none of Defend-
ant’s arguments in its response to Plaintiff’s Notice
warrant denying or reconsidering injunctive relief. The

established by [the Standing Bail Order’s] bail schedule.” (Stand-
ing Bail Order (Docket Entry No. 29-5) at 6-7.)

4 Thus, arguments that the Court’s January 28, 2016, Order
somehow is intended to abolish or undermine the entire system of
monetary bail in this country are clearly misplaced. The Court has
no problem with monetary bail or with the bail bond industry in
general. The Court’s concern in this case is for indigent arrestees
who cannot afford to post bail or pay a surety a percentage of a
bond. Those individuals would not be using the bail bond industry
or system even if the Court declined to enter an injunction.
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Court will enter another, more specific, preliminary in-
junction.

II1. Conclusion

ACCORDINGLY, the Court GRANTS Plaintiff’s
Motion for Preliminary Injunction [4]. The Court OR-
DERS AS FOLLOWS:

Defendant shall, unless and until otherwise ordered
by this Court, comply with the following:

(1) Defendant is prohibited from detaining indigent
misdemeanor or Calhoun Municipal ordinances ar-
restees who are otherwise eligible for release but are
unable, because of their poverty, to pay a secured or
money bail in accordance with the Standing Bail Order.

(2) If an arrestee indicates that he or she is unable
to pay a secured or money bail, arresting officers, jail
personnel, or Municipal Court staff must, as soon as
practicable after booking verify the arrestee’s inability
to pay a secured or money bail by means of an affidavit
sworn before an authorized official. The affidavit must
give the arrestee sufficient opportunity to swear to his
or her financial conditions, including the arrestee’s
monthly income and expenses, the value of any assets
that the arrestee has, including money in bank ac-
counts, real estate, or automobiles, and the amount of
any liabilities that the arrestee may have, such as loans,
liens, or other obligations, and to the number of indi-
viduals living in the arrestee’s household. The affidavit
also must give the arrestee an opportunity to swear as
to the amount of financial security or funds that the ar-
restee would be able to post or pay up front, from any
source, including contributions from family and friends,
within twenty-four hours of arrest. Finally, the affida-
vit shall give the arrestee the opportunity to swear that
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he or she is indigent, meaning that he or she earns less
than 100 percent of the applicable federal poverty
guidelines.

(3) The standard for making an individualized de-
termination of indigency is, as set forth in the Standing
Bail Order, “that established by 0.C.G.A. § 36-32-1 (f)
and (g), as defined by 0.C.G.A. § 17-[12]-2(6)(A) regard-
ing an ‘indigent person’ charged with a misdemeanor,
violation of probation, or a municipal code offense pun-
ishable by imprisonment.” (Standing Bail Order at 5.)
Those provisions “have established an ‘indigent person’
or ‘indigent defendant’ for appointed legal counsel as
one ‘earning less than 100 percent of the federal pov-
erty guidelines, unless there is evidence that the person
has other resources that might be reasonably used to
employ a lawyer without undue hardship on the person
or his or her dependents[.]”” (Id. at 5-6 (alteration in
original).) For purposes of this Order, 100 percent of
the federal poverty guidelines shall specifically mean
the guidelines published in the Federal Register, 82
Fed. Reg. 8831-03, 2017 WL 395763 (Jan. 31, 2017), and
as may be further promulgated and adopted for subse-
quent years in the Federal Register. For 2017, the
poverty guidelines for the forty-eight contiguous States
and the District of Columbia are as follows: (1) for a
one-person household, $12,060; (2) for a two-person
household, $16,240; (3) for a three-person household,
$20,420; (4) for a four-person household, $24,600; (5) for
a five-person household, $28,780; (6) for a six-person
household, $32,960; (7) for a seven-person household,
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$37,140; (8) for an eight-person household, $41,320.°
82 Fed. Reg. 8831-03, 2017 WL 395963 (Jan. 31, 2017).

(4) If it appears, from the affidavit sworn by the ar-
restee, that the arrestee is indigent, according to the
above standard, the arrestee shall be subject to release
on his or her own recognizance without making a se-
cured bail in accordance with O.C.G.A. § 17-6-1 (i), or
subject to release on an unsecured bond, with an obli-
gation to pay the amount listed in the bail schedule set
forth in the Standing Bail Order if the arrestee fails to
appear for a scheduled court date. Either the arresting
officer or jail personnel, or, if available, the Municipal
Court Clerk or the Judge of the Municipal Court, must
conduct a review of the affidavit as soon as practicable,
or, at the latest, within twenty-four hours after arrest
to determine whether the arrestee meets the indigency
requirement set forth in paragraph (3) and is subject to
release.

(5) An arrestee who is released pursuant to para-
graph (4) shall be provided with written notice of the
date for the next proceeding or trial. The arrestee has
the responsibility of notifying the Clerk of the Munici-
pal Court if he or she has a change of residence or mail-
ing address prior to adjudication and sentencing, to en-
sure notice of any change in the scheduled proceedings.
Arrestees who fail to appear for scheduled court pro-
ceedings may, of course, be subject to arrest for failure
to appear.

(6) As provided in the Standing Bail Order, “[a]ll
persons charged with violations of The Code of Cal-

> For families or households with more than eight persons,
$4,180 shall be added for each additional person to determine the
poverty guidelines.



78a

houn, Georgia who have no outstanding failure to ap-
pear arrest warrant from the City of Calhoun, or any
other similar governing authority duly established by
the Georgia General Assembly or the Constitution of
The State of Georgia, shall be released on an unsecured
appearance bond in the amount established by the” bail
schedule set forth in the Standing Bail Order. (Stand-
ing Bail Order at 6-7.)

(7) Nothing in this Order prohibits Defendant from
detaining an arrestee who is intoxicated, under the in-
fluence of drugs, or a danger to himself or herself or
others such that said arrestee would not otherwise be
eligible for release, until such time as that arrestee be-
comes eligible for release. Defendant also may detain
arrestees who are subject to outstanding active war-
rants or other holds preventing their release from de-
tention, arrestees who are subject to detention without
bond under state or federal law, and arrestees who re-
fuse to cooperate in determining their indigence. Fur-
ther, nothing in this Order prohibits Defendant from
applying the bail schedule set forth in the Standard Bail
Order to arrestees who are financially able to post bond
in accordance with that schedule.

IT IS SO ORDERED, this the 16th day of June,
2017.

/s/ Harold L. Murphy
SENIOR UNITED STATES
DISTRICT JUDGE
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APPENDIX C

IN THE MUNICIPAL COURT FOR THE CITY OF CALHOUN
STATE OF GEORGIA

[Defendant’s Exhibit 5, No. 4:15-cv-00170-HLM,
Doc. 29-5 (N.D. Ga.)]

STANDING ORDER REGARDING PRE-TRIAL
APPEARANCE, ESTABLISHMENT OF BONDS IN
ADVANCE OF INITIAL APPEARANCE PURSUANT
TO STATE LAW AND INDIVIDUALIZED
INDIGENCY DETERMINATIONS

Per the authority vested upon the Municipal Court
for the City of Calhoun pursuant to the Charter of the
City of Calhoun, Georgia, as approved by local act of
the Georgia General Assembly on April 8, 1983 (Ga. L.
1983, p. 4710), and as amended by Ord. No. 625A, §2,
12-8-1997 and Ord. No. 754, § 3, 5-26-2003; and in ac-
cordance with the jurisdiction granted by the Georgia
General Assembly over certain statutory misdemeanor
and high and aggravated misdemeanor criminal mat-
ters by 0.C.G.A. §8§ 36-32-1, et seq. and §§ 40-13-20, et
seq.; in accordance with local ordinance violations as set
forth in the Code of Calhoun, Georgia; the applicable
Georgia Uniform Superior Court Rules regarding crim-
inal procedure; and all other applicable rules and/or pol-
icies adopted by the Council for Municipal Court Judg-
es for the State of Georgia, established by O.C.G.A.
§ 36-32-40, the Court hereby issues the following Order
regarding a pre-established schedule for secured bail,
the initial appearance for persons arrested for both
state statutory criminal charges and local ordinance vi-
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olations; and recognizance bond for indigent persons as
follows:

I. Rights of bail for persons accused of statutory
criminal offenses or municipal ordinance.

The United States Supreme Court has established
the accused is not entitled to bail as a constitutional
right. See U.S. v. Salerno, 481 US 739, 754, 107 S. Ct.
2095, 95 L. E. 2d 697 (1987) (citing the original source
for Eighth Amendment in English Bill of Rights, ma-
jority finds very language of the Amendment “fails to
say all arrests must be bailable” [emphasis added]).
The accused is protected by both Article I, Section I,
Paragraph XVII of the of the Constitution of The State
of Georgia (1983) with regard to excessive bail, and the
Eighth Amendment, as applied to the States by virtue
of the Fourteenth Amendment of the United States
Constitution.

The foremost consideration when fixing bail is the
probability that the accused, if free, will appear at trial,
and the amount assessed is within the sole discretion of
the trial court and will not be overturned absent a clear
abuse of discretion. Myers v. St. Lawrence, 289 Ga. 240,
710 S.E. 2d 557 (2011). The factors considered when
establishing a bail include the defendant’s ability to pay
or provide secured bail, the seriousness of the offense,
and his/her character and reputation. Dunn v. Ed-
wards, 275 Ga 458, 569 S.E. 2d 525 (2002); Pullin v.
Dorsey, 271 Ga. 832, 525 S.E. 2d 87 (2000).

In accordance with O.C.G.A. § 17-6-1(e):

“The trial court may release a person on bail if
the court finds the person:
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(1) Poses no significant risk of fleeing from
the jurisdiction of the Court or failing
to appear in court when required;

(2) Poses no significant threat or danger to
any person, to the community, or to
any property in the community;

(3) Poses no significant rise of committing
any felony pending trial; and

(4) Poses no significant risk of intimidating
witnesses or otherwise obstructing the
administration of justice.” (cited in
Ayala id. at 284).

The Georgia Supreme Court has noted the absence
of any “decision holding that an indigent defendant is
entitled to have bail set which he can meet.” Chafin v.
Jones, 243 Ga. 267, 253 S.E. 2d 389 (1979).!

II. Statutory authority for an established bond
schedule for criminal violations of the Official
Code of Georgia.

Pursuant to O.C.G.A. § 17-6-1(f)(1) the Court for
the City of Calhoun, Georgia, as a court of inquiry with
original jurisdiction acting in the stead of the Superior
Court of Gordon County, Georgia, for certain offenses
hereby re-adopts and re-affirms the written and estab-
lished bail schedule attached as Exhibit “A.” The pro-
visions of said exhibit are hereby incorporated by ref-
erence by this standing order as if fully set forth herein.

'The Court takes note that this opinion follows after the
opinion of the 5th Circuit opinion in Pugh v. Rainwater, 572. F 2d.
1053 (5th Cir. 1978) which has yet to be cited on the same issue by
a later or modern opinion of the 11th Circuit Court of Appeals re-
lating to the issue of bail for indigent persons.
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Any party, defendant, accused, or other person re-
quired or permitted by law to give or post bail as sure-
ty or security in a criminal matter may discharge this
requirement by depositing cash in the amount of said
bail. 0O.C.G.A. § 17-6-4(a). Additionally, an accused
may provide his/her driver’s license as collateral for
any bail as provided for by 0.C.G.A. § 17-6-2.

The purpose is to permit the posting of bail without
a delay associated with the “First Appearance” within
48 hours of being confined to the Gordon County Jail, as
mandated by Georgia Uniform Superior Court Rule
26.1. It is the opinion of the Court that the employ of
such a schedule, as authorized by state law, “provides
speedy and convenient release for those who have no
difficulty in meeting its requirements[.]” Pugh v.
Rainwater, 572 F.2d 1053, 1057 (5th Cir. 1978).

The initial amount on said schedule as indicated by
the “highlighted” yellow color represents the amount
necessary for secured bail by payment of same. This
amount represents the expected fine with applicable
surcharges for all offenses charged as mandated by
State Law for disposition should the accused later en-
ter a plea, or be found guilty following a bench trial.
Should the accused person seek to make secured bail by
property or surety, the amount shall then be twice that
as set forth in said schedule to ensure attendance at
trial and prevent avoidance of penalty or sanction.

In particular, this schedule, authorized by the
Georgia General Assembly, shall apply to all custodial
arrests permitted by O.C.G.A. §§ 17-4-20 and 17-4-23,
or other applicable code provisions for the following of-
fenses:

(a) Possession of one ounce or less of marijuana in
Violation of the Georgia Controlled Substances



(b)

(e)

(d)

(e)

®

)

(h)

@

§)
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Act (0.C.G.A. §§ 16-13-30, 16-13-25(2)(P)(1)&(ii)
and as sentenced by 0.C.G.A. § 16-13-2(b)) pur-
suant to 0.C.G.A. §36-32-6(a);

Transactions in Drug Related Objects
(0.C.G.A. § 16-13-32) pursuant to O.C.G.A.
§ 36-32-6.1:

Operation of Motor Vehicles Without Insur-
ance (0.C.G.A. § 40-6-10) pursuant to 0.C.G.A.
§ 36-32-T;

Operating Motor Vehicle Without Certificate of
Emission Inspection (O0.C.G.A. § 12-9-55) pur-
suant to O.C.G.A. § 36-32-8;

Misdemeanor Theft by Shoplifting (0.C.G.A.
§ 16-8-14(b)(1)) pursuant to O.C.G.A. § 36-32-9;

Criminal Offenses Involving Alcohol and Any
Persons Under 21 Years of Age, Including Pos-
session, Sale, Purchase or Furnishing to Same
(0.C.G.A. § 3-3-23(a)(1) through (5)) pursuant
to 0.C.G.A. § 36-32-10;

Criminal Trespass (0.C.G.A. § 16-7-21) pursu-
ant to 0.C.G.A. § 36-32-10.1;

All Violations of Title 40: Motor Vehicles and
Traffic of the Official Code of Georgia Annotat-
ed pursuant to O.C.G.A. § 40-13-21,

Operating an Unregistered Vehicle on Public
Highway (O0.C.G.A. § 40-2-8) pursuant to
0.C.G.A. § 40-13-22; and

All other offenses that might otherwise be
amended or added to be included by the author-
ity envisioned by 0.C.G.A. § 36-32-10.2 as the
Georgia General Assembly shall deem applica-
ble.
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II1. Scheduling of Georgia Uniform Superior Court
Rule 26.1 “First Appearance” for individuals not
otherwise capable of making bail pursuant to the
schedule established in accordance with O.C.G.A.
§17-6-1(£)(1)

For those individuals who do not obtain release
pursuant to the secured bail schedule as outlined above,
within forty-eight (48) hours from their arrest, they
shall then be brought before the Court for a “first ap-
pearance” in accordance with Georgia Uniform Superi-
or Court Rule 26.1. In additional to those obligations
established by the Uniform Rule, the accused shall be
represented by court appointed counsel. At this time
the accused will be given the opportunity to object to
the bail amount set for him or her, including any claim
of indigency and the need for appointed legal counsel to
assist in their release. The Court shall then determine
whether the accused is unable to post a secured bail be-
cause he/she is indigent, making an individualized de-
termination based upon the evidence provided.

The standard for making an individualized deter-
mination of indigency shall be that established by
0.C.G.A. §36-32-1(f) and (g), as defined by 0.C.G.A.
§ 17-2-2(6)(A) regarding an “indigent person” charged
with a misdemeanor, violation of probation, or a munic-
ipal code offense punishable by imprisonment. These
legislative provisions have established an “indigent
person” or “indigent defendant” for appointed legal
counsel as one “earning less than 100 percent of the
federal poverty guidelines, unless there is evidence
that the person has other resources that might be rea-
sonably used to employ a lawyer without undue hard-
ship on the person or his or her dependents[.]” For
purposes of this order, “100 percent of the federal pov-
erty guidelines” shall specifically mean the guidelines
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published in the Federal Register of January 22, 2015,
Volume 80, Number 14 on ppgs 3237, 3238 (a copy of
same being attached as Exhibit “B” hereto), and as may
be further promulgated and adopted for subsequent
years in the Federal Register.

Should the Court find, based upon the evidence
then provided that the accused is indigent by said
standard, then he/she shall be subject to release on re-
cognizance without making a secured bail in accordance
with O.C.G.A. § 17-6-1(1). Said individual shall then be
provided written notice of the date for the next pro-
ceeding or trial. It shall be the responsibility of the ac-
cused to notify the Clerk of Municipal Court should
he/she have a change of residence or mailing address
prior to a adjudication and sentencing to ensure notice
of any change in the scheduled proceedings.

In the unlikely event that no hearing can be held
within the forty-eight (48) hour time frame established
by Georgia Uniform Superior Court Rule 26.1, then the
accused shall be released on a recognizance bond in ac-
cordance with 0.C.G.A. § 17-6-1().

The staff of the Gordon County Jail shall inform the
Municipal Court staff of any such accused in a timely
fashion and shall additionally facilitate his/her appear-
ance via video transmission or teleconference at a time
to be set by the Court.

IV. Ability of any person charged with a violation of
The Code of Calhoun, Georgia (local ordinance
violations) not otherwise a misdemeanor offense
as defined by statutory law to post unsecured
bond.

All persons charged with violations of The Code of
Calhoun, Georgia who have no outstanding failure to
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appear arrest warrant from the City of Calhoun, or any
other similar governing authority duly established by
the Georgia General Assembly or the Constitution of
The State of Georgia, shall be released on an unsecured
appearance bond in the amount established by the
aforementioned bail schedule. The unsecured appear-
ance bond form which shall be used is hereto attached
as Exhibit “C,” and same is incorporated as if fully set
forth herein.

SO ORDERED and DECREED this the 23rd day
of November, 2015.

[s/ Suzanne H. Smith

SUZANNE H. SMITH, CHIEF JUDGE
MUNICIPAL COURT

CITY OF CALHOUN, GEORGIA
STATE OF GEORGIA




