IN THE
SUPREME COURT OF THE UNITED STATES

Anthony D. Philips

Petitioner
v Supreme Court No.: 18-8132
Noah Naqy, Warden

Respondent

PETITIONER'S REPLY BRIEF

PETITIONER ANTHONY D. PHILLIPS (hereinafter "Petitioner”).
in pro se, replies to Respondent's Brief in Opposition to his Petition
for Writ of Certicrari pursuant to Supreme Court Rule 15.6 and states
the followina:

1. On June 3. 2019, Petitioner received a copy of Respondent's
Brief in Oppasition.

2. References o Questions Presented. Counsel for
Respondent unfairly states in its reasons for Denying the Petition that
Petitioner's first question does not present a circuit split, but only an
intra-circuit dispute {R. Brief in Oppocsition at pages 17-20). Petitioner
refers the Court to his Petition specifically at pages 13-15 which gives
a clear split between the federal circuit court of appeals.

3. Respondent's claim ot procedural bar. Counsel ftor
Respondent untairly states several of Petitioner's claims are barred
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by procedural default (R. Brief in Opposition at page 20). Counsel
has failed to state exactly which claims it believes are procedurally
defaulted and which ones are not. Petitioner finds it difficult to decide
which ones Counsel is referring to. The Court should take this as a
waiver to any default defense involving his constitutional claims. Sup.
Ct. R 15.2.

4. Next Counsel for Respondent argues Petitioner's case is a
poor vehicle to resolve the first question in the petition (R. Brief in
Opposition at pages 17-20). Counsel then ask of the Court to "wait
for a case in which the court below reached a holding on the question
and that holding made a difference to the outcome of the case." id.,
at 19. Petitioner contends his case would be a good case to resolve
the issue as to whether the application of the plain-error standérd to
a constitutional claim, constitutes an adjudication on the maerits. Any
further delay in resolving this issue would continue to leave the lower
federal courts in conflict. In addition, Counsel for Respondent attacks
the manner ?n which the Sixth Circuit panel resoclved the clam. Yet,
counsel argues this Court should alfow the Sixth Circuit ruling to
stand. Furthermore, all three judges of the Sixth Circuit panel
reached different conclusions, depending on what standard should be
applied. Id. Petitioner asseris this Court should grant certicrari and
clearly establish the correct standard for a constitutional claim that
was adjudicated by a state court under the plain-error dostrine.

5. Next, Counsel for Respondent argues that all state and
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federal courts have concluded Petitioner is not entitled to relief and
seeks only error correction (R. Brief in Opposition at pages 20-22).
Petitioner objects to this misleading argument by Respondent's
counsel, Judge Moore of the Sixth Circuit panel wrote separately to
say how Petitioner should be entitied t¢ habeas corpus refiel. Pet.
App. 1a-29a. Petitioner did argue in his lower federal court
proceedings that relief was warranted under 28 U.5.C. §2254 (a)(1)
or {d){2). As this Court has explained, when a federal court needs to
decide whether relief is warranted under §2254 (dj(i), it requires
federal courts to "foculs! on what a state court knew and did.” and
measure state court decisions "against this Court's precedents” as of
“the time the state court renders its decisions.” Greene v Fisher, 565
U.S. 34, 38 (2Cit1j{citation omiiled). Contrary to Counssl for
Respondent's argument, once a state court addresses a
constitutional claim, it is a necessary requirement on habeas review
{0 determine whether relisf is warranted under §2254 (d). A failure of
a federal court to apply §2254 deferential standard of review {o the
Petition, would resuit in a federal court ignoring the congressional
enacted habeas corpus statutes See Williams v Tavlor, 528 U.S. 362,
374-378 (2000). Fetitioner does recognize the language found in
Sup, Ct. R 10, however, it would not prevent this Court from
performing its judicial duties under §2254 (d).

6. Furthermore, Petitioner did argue he is entitied to relief
under §2254 (d)(2). As noted by Judge Moore of the Sixth Circuit,
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the Michigan Courts vastly overstated the State's description of the
other evidence linking Petitioner toc the crime. In regards (o
Petitioner's claim the prosecutor introduced false evidence in his
case, Counsel for Respondent says the state and lower Federal
Courts have all found no factual or legal error. Petitioner contends
Judge Moore seems to be the only judge to review his case that
understands the "presumption of correctness” applies to tacts not
only favorable to the state. but alsc to facts favorabie to Petitioner.
See Petition for Writ of Certiorari at page 24. Counsel fo‘r
Respondent has totally failed to present any argument in relation to
Petitioner's legal argument under §2254 (d)(2} and obviously waives
any legal defense against relief being granted under this provision.
Sup. Ct. R 15.2.

7. Next, Counsel for Respondent arques that Petitioner's case
is distinquishable from the holding reachad in Miller v Pate, 386 U.S.
1 (1967) in one crucial respect. The prosecutor in Petitioner's case
did not know that the jacket had been seized from Petitioner's home
before the murder (R. Brief in Opposition at pages 21-22). Petitioner
has argued in his peftition that the prosecutor knew or reasonably
should have known the jacket was not seized in the post kiling
search of his home. Petition at pages 16-20.

Pelitioner tinds quidance ftor rejecting the Hespondent's
argument from the holding in Kyles v Whitiey, 514 U.5. 418 {1895).
in the Kyles case, the court was asked to decide whether the
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prosecutor violated due process by failing to disclose evidence
favorable to the petitioner Kyles. The State asked for some leeway
based upon some of the favorable evidence was not disciosed even
to the prosecutor until after the trial. The Kyles court was not
unsympathetic to the State's argument, but rejected the argument
that the prosecutor did not violate due process where those acting on
the government's behalf failed to share malerial evidence. 514 U.5.
at 438-444Q.

In comparison to the Kvles case, Petitioner's case presents
one where the police did provide the prosscutor with the information
that nothing was saized during the 1987 search. The Kyles court did
impose upon the individual prosecutor a duty to léam of any favorable
gvidencs known to others acting on the government's behaif in the
gase, inciuding the police. Kyles, supra. Although Petitioner does
not present a Brady claim, he finds the Kyles standard should be
appiled in his case. In Petitioner's case, after prosecutor Hutting
recelved Intarmation about a jacket tested by Paula Lytle, he chose to
ignore the Information stating nathing was seized and impermissibly
argued the jacket was worn by Petitioner during the kiliing. No
reasonable steps were taken by prosecutor Hulling fo ensure
tairness during Petitioner's criminal trial, Berger, supra: Kyles, supra.
Petitioner asks of the Court to consider one key poaint. Counsel far
Respondent was silant on.  What was presented in the posteonviction
mation that made prasecutor Hutling admit the jackel shouid not have
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been introduced? Quite simply. it was the "same” information that
Hutting admitted on the stand to reading prior to Petitioner's trial.
The return to search warrant and inter-ottice memorandum. Fel. App.
at 84a-86a. In Riller, as here, Petitioner's conviction was abtained in
violation of due process and he is entitied to a new trial as the state
court decision was contrary to and/or an unreasonable application of
clearly established federal law. 26 U.5.C. §2254 (di(i).

8. Furthermors, the Michigan courts assessment of the facts in
relation to this claim was unreasonable in light of the eviderice
presented during the state court proceedings. 28 U.8.C. 827254
{d")é?i}; Pstitioner contends it would be objectively unreasonable o
view the facts supporiing this claim and find s siate prasecutor did
not violate due process after becoming aware no evidence was
seized during the 1987 search, only to later argue false evidence
before the jury. As stated eariier, Counsel for Respondent waived
any lega! defense to reliet being granted under 82264 ()2}, Sup. &t
R 18.2 . Counsel for respondent would have thie Court to tolerate a
state prosecutor having prior knowledge about key information.
simply disregard it, and then impermissibly argue before the jury in
direct contradiction what he or she knows &8 & prosecuior to be true.
Would this be consistent with fundamenial fairmess for g siale
prosecutor to leamn of tavorable evidence, then refrain from knowing it
and seek 1o obtain a criminal conviction in contradiction to said known
information? This Court's precsdents weauld snswer in the negalive.



9. Petitioner refers the court back to his petition at page 19 to
respond tc Respondent's argument the confrontation clause was not
violated based upon the use of Paula Lytie's report at trial. {R. Brief in
Opposition at page 22).

10. Ineffective assistance ot trial counsel. Failure 6 Investigate.
Counsel for BRespondent argues that Petitioner’'s trial counsel was not
ineffective for failing to discover the jacket had nothing to do with the
murder and moving tc exclude it on that basis. (R. Brief in Opposition
at pages 22-24j). Firstoft, Counsei argues no significant leqgal error
led to the decision below, nor any spiits in authority whose resolution
might affect this case. Petitioner totally disagree with this argument.
As previously stated, Counsel completely ignores the Court's duties
to determine whether habeas corpus relief is warranted under §2254
(d). Wiliams. supra. Second, Counsel for Respondent erroneousiy
states that trial counsei's pericrmance was not deficient under
Strickland v Washingion. 46 U.S. 668 (1984} holding. Under
AEDFA's habeas corpus statutes and this Court's precedents, the
real question is what happened in the state court proceedings. i.e..
what happened in the last explained state court ruling. Yist v
Nunnemaker, 501 U.S. 797 (1991).

The last explained judament in the Michigan court to address
this claim was the Michigan Court of Appeals. Pet. APP. at 66a-82a.
Counsel for Respondent statements that the district court rejected
this claim is irrelevant. Under Yist, there is a presumption that the
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highest court followed the samie reasoning as the lower court, uniess
the higher court explained otherwise. Which the Michigan supreme
Court did not. Pet. App. at §5a. "Where there has been one reasoned
state judgment rejecting a federal claim, later unexplained orders
upholding that or rejecting the same claim rest upon the same
ground.” Yist. supra. Therefore, the Michigan Court of Appeals
decision that trial counsel's performance in investigating the seizure
of the jacket fell below an objective standard of reasonableness,
manifests error under Strickland's deficient prong. Yist, supra.

in regards to Strickland's second prong, whether trial
counsel's performance did prejudice the defense, even under §2254
(d)(1) deferential standards. "no fair-minded jurists would disagree
with Petitioner's argument that trial counsel should have invesligated
the jacket and moved for its exclusion." Harrington v Richier, 562
U.S 86, 102 {2011).

Trial counsel's performance did prejudice Petitioner's
defense under Strickland standards and it is reasonably likely the
lacket affected the judgment of the jury and he is aentltled to habeas
corpus relief under this claim. Petitiorier refers the Court to his
petition for further support as to why he is entitted to habeas relief
and why certiorari should be granted. Petition at pages 20-26.

11. Finally, Counsel ior Hespandeni miscansirues Petitioners
third argument. As stated by Counsel for Respondent (R. Brief in
Opposition at pages 25-27). the Michigan and federal courts
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considered the evidence and determined it would not have changed
the outcome of this case.

Serious concerns arise in a state criminal case, where a
prosecutor knew or reasonably should have known evidence ta be
false. secures a conviction and receives the bensfit of having the
evidence " viewed in a light most favorable to the prosecution.”
Petitioner contends that once a State admils {like they did in his
case), that damaging evidence should not be viewed in a light most
favorable to the prosecutor.

Petitioner finds McDaniel v Brown, 558 U.S. 120 {2010)
inapposite to his case. The McDaniel case is distinguishabie from
Petitioner's case in several ways. First, no suggestion was made in
the McDaniel case by either party "that the evidence adduced at trial
was insufficient t¢ convict unless some of it was excluded."” 558 U.S.
at 130. Petitioner has argued in his petition that absent the jackst
evidence, the remaining evidence fails to meet Jackson's reasonable
doubt standards. Petition at pages 27-29. The Michigan Court of
Appeals adjudication of this claim unreasonably determined the
untainted evidence. As noted by Judge Moore of the Sixth Circuit,
the Michigan panel “"vastly overstated the remaining evidence.”
Petition at pages 22-23.

Second in McDaniel, both parties agreed the lower court
resoiution of the Jackson claim was in error. 558 US. at 129.
Petitioner has appeaied the district court's resoiution of this claim to
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the Sixth Circuit. and quite naturally has petitioned this Court to
reverse the judgment entered by the Sixth Circuit. Theretfore,
McDaniel fails to govern Petitioner's case.

Petitioner did find Parker v Matthews., 567 U.S. 37, 43
(2012} to provide the proper perspective he ask of the Court to
adopt. How did the jacket evidence atfect the juries responsibility to
decide Petitioner's quilt or innocence for first degree murder?
Petitioner asserts it would invade the province of the jury to atiempt
to decide what degree some iliegaily introduced evidence atfected
their verdict. Petitioner respectiully request Oral Argument and the
Appointment of Counsel to properly brief and argue the appropriate

standard of review of this type of claim.

- 10 -



CONCLUSION

Petitioner Anthony D. Phiips respectully request of this
Supreme Court to consider the points as argued herein and agree
Petitioner has satisfied the necessary requirements t© have the Wil
of Certioran granted, vacate his conviction and order a new trial. If
the Court finds it necessary, then grant certiorarnt, appoint Peliionar
counsel and schedule bricfing and oral argument.

Respectiully submitied
' Date- e /| 7aia Anmmgn Phifins Fooman

Dohhnnor in an Qo
Lakaand Caﬁie‘:ﬁaﬁa%  Gohiny
i4i First Sireet

Coldwater, Mi 49036

11 -



