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DECISIONS BELOW

The decision OQ ‘\L\we (ircu"ﬂl (ouﬂL o'\f DQSO’JFO (owﬁl\[
Mississipp 15 unreported, Copy mC the order s atfached
as Appena’iy A ‘ ‘48 Aec}s}on o‘g l(1’\6 guf)rame (oufjf «)g
Mississippt is reported o 009 Miss. LEYIS 193 (a'§€irm}nﬁ
er lawer courjf oledsiors.. /\ Copy is aHa‘cL\eJ as A»Wenolix B.

Tke (Jec]siom o‘g JIL\e S’upfeme (o.uﬂiL o‘g ,M}ss}sswi 35
‘reporjfeé' a'Jf DD}Q Mis& ULXIS 3% (Jemlii‘na‘ md'FOn ‘Fo'f reL\Ear\mc‘
en 19@-'\(1(), A COW m J‘Hache’c/ as 'APPQHJ?Y B TL\Q Orcée-’
0'¥ H\Q Suprerhe CourJF 0’¥ Mississ]ppi lb unwf)or%e(J am} a
- Copy 15 cfHacl\eJ as A??eneﬁﬂ C1<JenY}nq mohen ‘(m“

e"““”’\emenjr AR e Wit & (erj(fomfﬂ, The order
ot the Suoreme (ourjr of Missission is unreported and g .
COPN 1S aﬁac\«\ec’ as Mopendix D, (&!em!fna Weit ot (er%iomr’s)m



JUKISDICTION

The .juAdel’l'J(' O'(: H\e Grcu‘n'{‘ (ouﬁ~ oWC D@sdjm (ouﬂ'h'
Missicsipor was enfered on Novembee 29, 201, and o cony of
{hat ocder is atlached us Appem}i{ A, The jua’qme‘n'f 5 the
Supreme (Our% og MM\SS”'ISS\W?% Was thff:‘\”ez} on Abril af, 2018, fmal
a Copy o’g H'ml' élﬁdb"it)h 15 aHat\weJ 3] ADP&nLliX B A»‘n O'rc}er
cl.an\{‘mg a pe%i‘\’ian ‘(ar re\learing Was Qn%‘ere(] on AUQUS'%- 1 me
and o Copy s a’Hac\neJ as /\p@em!i\( B. An Orc‘ler JP—W‘“% d
reques’)f for enlaraement ot Fime il fle Writ oF (ertioraci was
‘Q\W%QW(] on geojtember b, W18 and 4 Copy 15 aftached s Appemli\( (.
An ordec denying Writ ot Certiorari was entered on October 9, 2018
and a Copy is aﬁac\wel} as P\Ppeml':x‘ D. Turisgicj('ion s
ca‘f{{errec; b\l 23 US.C 857,



CONSTITUTIONAL PRWVISIONS AW STATUTES
TNYOLYVED ’

U™

 The hFO”i‘B\n?“‘lY\a (ons“{’l'%uijr‘iana} provisians and ﬂLdeu’%@S are

iovolved in this case:
Uni‘JLeA? States Consjﬂ'\LuJﬁom‘ R th Amemlmehjf

Nfo PQCSO‘H s%aH Be \m‘ifa) ‘%o answer ;r G Cap"i‘faii ov oﬂuar- |
X T - " b . '94‘}'“‘%' . jl J«"{’ {
Wise in famous (r\me\y unless on «a PreSL-n menl of 1ndicimeény o
d (;mnd j‘t)ﬂ‘\[.i ey;(ep’tf in @ses ar'3S3ﬂct ]h"H\‘e laﬁc} or mval
‘WCMcesi oc n the Militia, when in acTual service n e of

o

war af Fuui( O‘(mx??f“, nor 5\1@“ iy qusarm Le §UL)€<% 1(6 \ 1

same ()&”‘I;QM‘G lc be ‘Wtw\lce pu\L in S’eopamjy n( li]fe or )%'ml); not

slmn t)@_ CO%"f‘iPé”E'Ci N any <r’am‘mal se “*o \36 G w"ljmess aﬁains\]t

| k‘.mse‘{ nor be Jepr}ver} o lhrai I'il)(a'rlwi or proferj(yi Wi HaﬂL clu'e
Process o‘\C iaw; nor SLaH Pri\’a"}e Proper%\; i)e *ﬂlﬂ?“ﬂ {0(‘ pub]uc US(’;

without Ausf compensd\tion,,

U\";l"{'(’g S‘\'a‘l(es Cor‘.ssﬁ}uj\'iof}; FOU("Ji_@GW{'i’I A‘MQTWAM'€h+



chjtlon 1. Al Pe\sons laom oF ha'{fgmhz(cl.hq{'qe United
Sldes and subject 1 the ur\sé‘ulnon ‘Hﬂeceoﬁ are i fizens §
H\e \m}m SJRA*@S anJ o% H)e SJ(aJYe w\nefem "Hw\] reS\JL No
Shate shll | make or en"(vo\ ree cﬂ“\{ law xwlmclq sm“ GLNO(IL lde
Pm\/\\ec{es or \mmumhs o*t ¢ nzem MC “Hn? Umj(ed gjfa‘l[es“ m,w‘
“rc“ CM\{ gla!e cep\w any Persm\ og 'l |e lgaer\\; or ProPe’Hy

M‘H\Du‘} C’UE P\U(%S 0‘? la\«l ner Jez +0 any PGABH th'lm ]JFS
JursS(JuJﬁOﬂ H\e equal Proj(ethon og L Iaws



STATEMENT OF THE CASE

The case uhderi*{ina “Hfﬁs pejﬁjrion is a mucder case |
feom Dessts Couvﬂly Mississippt. The pejri‘lr}oner Was convicted
and cenfenced J.ro (1 wCe I prison in j(\'\e Mississi o bepar‘hnen'jf
& CorcecTions. At Yrial, the pmSQC‘x)A’Mh made an ot
Cammevﬂl 'JYO Jr\ne jury a.Lmu% ﬂw ‘ga’a\ure i Hﬂf pejﬁjﬁonfr
1o Jreslﬁ%v in his defense. Peditioner did ot el)j‘zcjf because
e Kned it was ‘reversime erroe \[or }(\r\e prosecu‘hon Jto
Memlion jFo Hf\e juey 'Hm)f {'\e LM nol} Jﬁ:sjﬂ%‘ in L\is Ae'{jense‘

HE Was (ev’i‘a\m L\? WDUH qd‘ a New %r\m] on aPP@G\‘
PediTioner ‘naa‘ a Cfm’ﬂic')f \/\J‘\l'ﬂ\ his Couﬁﬂ-appﬁ}hj(ec} aﬁome\{
W\'\OM a‘ccué‘ecl pej('i%htmf\er 6{ EQ"H\mg [w]m ‘U[; EQcause pejﬁ'}\\onef
wanted g Mria) represerifation with his a%orm.y 05 Co-Counsel
and ot an advisor om\y because with The latter o A@'&ndaﬁ
has o claim o ine‘{\_cec‘*ive assistance oF counsel.

Peditioner reavested new counsel but The court refused
{0 a@po‘m‘l& The cout appﬁ\m‘lkeJ aﬁorne\( onl\( met with
pﬁ"\l‘f‘mhet *‘N\i(e, .le_ %rs’k jY\\me 1 WMen JT\\&\! \MA Hf\ﬁ Aisan6€Mdi1)f

ahouT “set him up” and The Second Fime was on The evening ot
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qujrem})e‘r 9, 0k o Thursf}ﬁ‘q‘ with teial scheduled ©or /\/lom)a\{,
Sep““emheé‘ D. 0L que Sui)paenas wWere isswecl on gép%em[wr 1
0, with appearance (or Sepjfamber‘ 14, 2018, WL@n Hm fr{a)
ended on g@plem\m 13, 2016,

?&j( {‘IOY\E(‘ GR\(QA %s‘ a Ctmjimtmnce ‘Hr\e marmng u %m] ‘Du
ET Wa§ Zienlc : HE g'\?ﬂcl\ Hs aﬁorne\{ in dn GHEMDJ[ JFD 5 0p
Fhe Fral but was +ld Yhey would continue without him.

Petitioner e\zeﬁuauv (eprem\l(cg himsel € alone. The Jque
made the LOUFJ( aopmnltm aHome\l ﬁ’ay on as an advisor only.

This was o simle not caprtal murder case. Petioner had o
itnesses. Pefibioner had soualt o chanae oF venue beause i
case was televised and the decedent's mether camglameJ o the
it vetitioner was granted bail on felevision. The blacks in
Yo court-room looked of pe‘j(‘ntione*r widh such hostilidy he
he steuck all afiican- americans Foom $he JuRy.

The veversible ercoe oral comment abaut the Failure fo
Yake he widness stand is i the portion o Yhe transcrivt whidn

ngLas Same vioT tep mJ{g ’ u‘lL over 'Hne O\)JELJ(H)YI a“g ‘H\(
pelﬁi( \oner H\e prosuuj(or aiso Jﬁzn Ei@(} Wto H’)L Wry an



insteuction S{'ajfingz Meabars ¢f the Tuey, the Defendant has
akcercised Wis constituTional right Yo vemain sileaTs and Nou
‘mquY ‘no‘:\" draw any \jm'gavoraue “m‘gerances aaa}nsj( ﬂ\e De‘?em}a‘n“i'
for s decision ot to fesf’\‘lfvl



REASONS FOR CRANTING THE WRIT

A, Conﬂic"'Tg WH’\ Decisions oF Courts

The holdings of the Courts 6§ Mississiopl are contrary
'i‘o countless l’\oumgé ot the Federal and 5"%71@ C‘ouﬂLs ot
'HN UH\'\J&C‘ Sjrﬁes 9’.(‘;1\”19 L)ack circa C\W\ll war W.Lhnes Hf\ai' q
pm&ecu’\'ar ay mo’lr Ca‘mpel a cle'&mianjr 'Jfo BQ a \«J‘}aneﬁ
aga}ns* \n\mse‘lg b‘y’ Camwhjﬁng {'o ‘H}P_ juii”\(‘ “Hw_ ‘\Cac+ Hﬁe |
defendant failed To *es‘jﬁ‘{’y' in his own defense i a criminal
"Jrr']a\i e.q. Wilson v. United States MO UG L0, [3 S.¢4 765,
37 LEL 650 (1993): accord. Act of Congress, March 16, 1874,
20 Skt 30, ¢. 3T TheoughouT my Trial experieace T have
found one pbimiple w}\ic‘\n Weans all p'rosecuﬁtinq aﬁome\{ssﬂle ijajfe
must make o commert Jirﬁcﬂy 0r imhrec’HV on \L\ne fatlure o‘? J(]ne
accused Yo lres"h{y, This prinale Ts 5o deeoly engm'préc) in the
Cgur’i\s leciions That There i net o prosecuting aHorney in The
SJYO(\"Q Uhaware 01‘ ’*\'\]5 Qmp\m"}‘»‘\c P\”oscﬁﬂjr‘ion, |

| B Twpoetance ot The Question Presented |
This case presents a Sundamenta) question of where a prosecutor who

commits teversible ecror ‘ZN cammen{’ing on a c’e anJanJ(‘s ﬂa‘iliure 7[0

2



“lLe?l”\\{)\{ MY CommenT 'H\re\Jgk a Jury ) astuction is ot grea’f
}mpm‘%ame@ | | |

C. In \_akesEJ@—-~-v. Qreqm jus'hce Sj(e_war"% wmjﬁe “More
Thaa 50 yedrs aqo, Tuﬂqe Learned Haml JaaH’ with 'H»is
ques")ﬁon"m a §imﬁe .ée.n‘lYenCez “If 15 ne Jeu“ keﬁer 1'( a
Ae{m(la\i& \‘QqueSJ(S no C\mrqe upon 'Hf\q Sulsj,ec")l' {m H\Q 'jf?r‘fal
3uc§qe an Say ne"wmq d\onu\Li‘}rs huj( “%o Sa\ HmJF wlr\e*n L\E Joes‘
e eceer, carciec the doctrine of self-incrimination to an
absurdi b Ldheside v Oreaon W3510.5.333 341012 (1419)
quo"\‘:mq Becher v United States 5 24 ”\5 14 But
‘Q\‘mﬁean yedrs \atec juﬁqe Hand 5+a+e:J": “The "\xrarxpar‘%‘an'lL 'jth"inq
Yo bear W mind i "l%\/\e'p‘ro\()aue ‘gu‘}r'i\'i‘{"{ to the instruction.
When an accuced Aoes ‘na’\' 'lmke H\e S‘}a‘na!l L. Very me?\g knzmls Her
he fears Yo do S0, ‘Wcor & man will net ‘gcrequ &n\ﬂthinq HmJV May
excu.\pa%e l'f\m. Somé'{:ﬂm’s’ no J()u‘b'l‘L l\e may ‘rnerdy 1}6 a'grafa)
Jﬂ\ajf lwe Cav\no‘iL qe+ ou‘Jr ’r%e Jrrujr}\ on ‘Hl(‘ S)Iancli hu\J[ Hla{' IS

Very Se\(Jom. OrA‘imaril\{,ﬁ is L)ecause \f\e \Cczqrs ‘H\e J’igclasure
~ w\n\c\n all result, E\I&N\ooclq knuws,l’wt\/\‘isl and ﬂolﬁo[}Y can "‘éa‘.l o
make the M‘\\’\(ﬁmnt?k i he dhinks about it ot ol s the accused




or\lv Smre'h i 1N )nav ing L\ns 1Cailure kwi‘ 1 mmck as pass:b/e in
“ne. Baa\mroum) Hehce H\E real roJred“tan and Jrln@ Dnl\(

pchrlcal pro+ecjrtniql 15 prevnn+lnq H\& prosuu\tlon {rom usi\nq
it a6 the basic oF an inference o{qu‘il“]r, That is indeed very
real prc'jrec'i“\on_‘ \Cor 'Jrlne prosecujﬁon‘s ‘Geec’om WOM}J Le a very
Jeac”\{ weapon: }juJ[ ‘H‘IE aJvan'lLaqe L?e(‘iva“e "(Fom an aJmonhlz\om
M jY\(\e N(Jae J(lnaj( ﬂ\e jury SX\ H Wml(?. o sud\ “’m{;frence ;b
\\o \\J 1\ usow, Aml on)\( sarve s Jfo pqu BL%(‘L JrLem \Nha‘%’ wil

gonerally Wy haem Fhe accused, i€ 1t does anything ot a“ Um__J
Sates v Beuno 105 F.Ad 121(1939).

Tustice Stevens JIssen'jr‘inq in Lakeside S'Jra'}ej ) The
Constitution ‘Mnere‘(ore q1ves Yhe defendant and his iyaW'\/er
H\e aLSoqufE rqu ‘+0 JedJeﬂan ﬂqe accuseJ 5‘!40” ’no‘jf
become @ withess aqains’\' himself. Even \Q the _NJQ?. I
Cor\vincec} JfL\alr the Je‘?enzgan'lt *es"hmonq wouu L\(Dn@ra'Jf
lf\"lm M\J‘ even \C \\e \S mi{iVa% 5) on'\{ L\z 0 c]esn‘e +0 Pmee(fl’

’H\e Ae‘?&nc}an% \Cmm H\e rnsk a‘%: an Zrednedd s ./_Oﬂmdlton H'IQ

)uclqe l'ms ne Power +o overrnJe Counsels jqumed‘ DtﬂL w‘ﬂ%

75 his L]ten+ [3€5+ m'}ereﬂL | akeside v. Oreann, 435 ULS. ot
243,




The Constitution wisely commits the crihical
decision o w\aeﬂuer the Je(enofamL §L» l Jrake The >‘fana’ fo
Yhe do ((’_Y\(Jam{' and his [awx{ery rather than the Juz/qe (ar it least
JYWD. reaspn 9. Fws‘l" JrLtz i'mve 4rea+6r access '!'O imforma%on
Laarmat bh Jrl/lf zIa’usnon than ‘H’le Jnge an narma//¥ /m/e
Seccm(}‘ H\e\{ art moJr\Va%J bD,EIV b\{ concern {:or J(Lxc Je\%ncjofmt‘s
wterests: The judge inevitably is concemed with society's
woferest o conv’»cjfing the quiHy as well as prm[ec'ﬁ ng the
ocent.  he choice, thecelore to est f o notdo festi WE\{ 05
’WCor JCL\Q Je‘{?mjan+ ahz] Lns ]aw\{é’ﬂ ‘no‘% Jr%e jU{lC\e Jﬁfo l’%kﬁ.
The Qms'ﬁjrﬂ:[om commam/s 'anJr 'Hle Jecisfon be 'mm/f “Eee
o’g any campu]s'}on l)v The S‘PMLQLJ—

To 680 v Califormia, 30 1.5, 009, the Court held het
Wcéir anJ accura’Jre co‘mme‘n'\L \w H\e Jma] juc’ae on JrL\e Je'{enc/an%";
\Qn ure +a aL’ H«@ x«)\ﬂ@gﬁ SJ(anJ Was a \Qrm o‘FLOMPUiS:Oﬂ
Wcor}) Men L\I “\e (Lnsjr Jrujmm Bg ma’imq s\lehce coer Y.

‘H\Q Coucj( rulecJ Jt\«e J(rm‘ Juches comments ]ﬂaj an e\CFedL
:ﬂm&lar‘ in ka Jeruqh noJf i (J&{ree TLO d COH+€mp+ rulinq or
a Jf‘\UmXJSCre\/\! Izﬁ

||



For J\'LIE jque or proSeCu'Jror Jro all it Jto Hwe Jury's a‘He‘nJian
has an unﬁen\mbiy a.zfverse mqecf on ‘Hte Lpe\(endanﬁ .L!

When Hae jurors L\a’ve in \QML Dver!m/@c} nL WLe”iM 'Hlem Jl‘o
ignore Yhe defendant's silence is like 716///_1‘19 Hhem not 1o HnnA
mfa 'wL\He bear_l_zf;

Gedfin was deaded over H»e Discent of M juﬂ[[ce
Hewart and Me Tustice White whom et ficmed the convichion
in Lakeside |

The Court hinks 11 would he 5'1chmqe indeed To conclude
JYM” his c‘auj(io‘nar\z winﬂtrudlion vislates Hae very constitutiond
provision l+ 15 “mjsende(} o ?rﬁecf lt\rﬂiel d+ 339, Un/ess H)e Same
words mean i {Gerent “’WZS n Ji‘\%ceﬂl Mou‘”vs’. Hn‘s l\oui‘nq
also a{)phes to shtements made b\( +he prosecu for Tn his
C_.lOSlelq argLnngnJEch

S \onq as Gaifdin is gooc] law\ 'qu SjraJYe 'muﬂL Lmve G
s’Jrrong reason wcor iqnofing Hwe Je‘\(;amjaﬁ‘s reques'Jr Hml Hwe
inctuction nst be given. Ld. it 347

H’xwﬁnﬂ‘mq the instruction on reques']l costs the State

mﬂﬁng._ zﬂt\aer 'Hﬂan H\e aJvm]Ldge O’\Cc‘a”}ng a'HemLian J‘ro Jrl’le

12



defendat's silence. A defondant mav waive his Fifth
Awendment ciahtfo silence, and a ;\u(fge wL\o'J‘rL‘}nL‘s his
(JQC‘,S}OH N se may Vl0+ overru/e HL T)‘ﬁe Jé‘(én/}mﬂ[ SZ’)OM /cli
also ‘JE ala}e +o Waive, w'h%uﬂl ]eave o‘p (our{ lﬁis 185565‘ rfq}1+
o an wstruction abouT his Frfth Amendment i gH 1o silence
Man\g s"lla'J(e c‘ouﬂLs Lm've accep]tecl Fhis Conc}us[on }9\( m/j\ng
hat o elfincrimnation nckuction should be given over
Yhe defendanit's ohiection, An ungru(jg}ng app/{cmz{on o
Gm(gn requfres H/la+ We Jo Jr]w Same, I_J uf- M- 38

Wwejr\\er ‘me sin J(eﬂL)fW or ha"\'i 1( 50. ajr ‘wl\ajf S'Jragﬁ in
the proaress of his Je{e’nse\ are equa”v submi Hed 'fo the \(ree
and unresteicted Cjﬁogce’d‘(oﬂé accused o'ﬁpc‘r{mzﬁ anél are in The
Very ha’%ure o\c 'Hr\"mgS BWOHJ Hﬂﬁ (‘;Oh‘h‘ol or L}irec*fom oJ; ‘H\(’
p‘res‘\c}'iv\g julyg@. Control as Fo either 15 coerc ony and coencion
is denial of freedom sF action, Brooks v. Tennessee 406 1S, (,Obi
b08 quating Bell v. State. Lb Miss. 193,194,

Aan :JT may cmﬂpel even d wlqo”\[ Jrruﬂx&i (Je‘gendan"{’\ w“ha
’Mingr otheruise decline 'jro ‘+esjr3"\cq for f‘egiJrima"lte reasons. To

subsect himsel€ $o _‘xmpeac\\mm‘{‘ and cross-evamination.. . Brooks

ab 612, Whether the dafendant is 4o ‘ﬂ‘eglr‘i"gy 15 an tmportant

13



Jecicion as well s a mofler of constitutional riaht. Td,

The accused and his counsel may not be i"esjrr{ﬂteé} I
}eCio:inq Wh@'ﬂ\e{l an(J 'wkﬁn in 'qu cdurse 0“( ‘Presen+fna i/\fs
AQ“Q@ngQ\ qu accuswy sLmuH ﬂke er Sjram}_ L_i_ H [oB
© TE does vot comport wirth due process fo permit The

p'rOSecu'jticm 4 uring the Frial To call atfention J[o H’)Q (J ({\Ce‘n(/an')f‘}'
Silence.... Doﬂﬁ v. Ohio 424 U.S. 410,611 (quojfmq United 3'114465
v Hale 43305 170 192193 (1975),

The (oux-* &ms recogn}ze) Hhat prosecu‘XLorial 'm'iswnc]uc']L may
QSO ih‘gcdjf JY\M 'lrr\al WRH\ un{xir‘hess as 4‘0 make the resuH'ing
conviction a denial of due process. Creec v MIH?Q H¥3 U.S. 756
quiting Dontelly v. DeChristotors, 1L 115, 637 443 (14m),

I 'Webﬁ‘(‘ore_agree with ¥he 10 Tilinois judges and 12
'gecle(a\ 3uclqes who have concduded that the rule of the Dm{ie
case was v'io\a'\'ec‘ when the prosecutr caHeLi the aury’ S aHa‘n%‘;on
fo FQS\)M\AU\'SY"S Silence. Greec v. Miller of 707

W'T\m_s Greart 14(15 L‘ons"ssjten"k\y \we(\d that Comme‘n'st bv Prosecu'j(ors
on an accused silence were pla‘mx WC;xncjamenJl‘al erroﬂ ((}‘Jra*ions

owitted). Greee ot 17D,



\;\i\na‘lr H«e Cour’J( OVErlOOl‘“\S\ %8\«1&\/6(\ 16 'H\e?ac:t Hrm%" ) sinqle
commn'k 15 a” 'qu ‘pmsecu’j(or neejs ’Jro no‘lti‘ﬂ H’)t Jury H\d‘
the defendant did net tell his SJYor\gggf Greer at 770

Thus. ac the bwer courts have cons s‘%&n“*{ Lound. prosecu‘+or
may i d single chwmen‘lr eql’,c'j('\\/el\( use a Je‘QntJan'J(‘s pos’JfarreS’{‘
Gilence Yo impeach his or her ceedibility. Creer ot TT1 qucting
Unided States v. Remgio 707 Fd 730, 734-735

T the case on wL'iciq Doyle Wds Sauare’\{ Lase(/\ L\owevm Hw
Court reversed a convickion because of Improper ques‘JrEon’ing
r&qaré\w pos{“ Micanda silence even ‘Hlougim the jury wad
immediafely insteucted o disreaard thet ques‘jrioninguIJ. qusting
Unted Slates v Hale, 422U 171175 w3,

Moceovec, the lower courts have rou'{‘]m‘fN addressed similar
situations: and in 1o cae n which the ‘pmsecu'i’o(‘ has commented on
XY\(\P (lt{(inclanjf‘s silence fﬂavt Yheee courTs found conFem o (4 heou s
o\ojeLJﬁons o carative instructions sifficient auJ[omJﬂw/ o

pru Je '(‘mjmg a DO\{'& VIo]a"hon Greer aJF 77
In o Casé \'\as a promo\L and \Corce gu) md’fuc]LIOn aione %eén

\\u\J Sugmenjf JfO Vi© uﬂLQ We use fﬂc p(JSWL*a'rnzﬂL silence.” T4 r{uo‘]tmq



Movgan v. Hally 559 F2d 1161 HbT-1168 (AL 1979)

Tnstruckion that defendant's silence is not widence of
qu}l‘jr bs not emuglq o cure Doyle violations. Greer af 77
qusting United Stefes v Rewigio susca ot 735,

The appeoach Fakea by the loveer courts relect both the
Secious imoact of Doyle violstions on the fairness of o Arial, and
H\e \m\\emn\l difficu Hv in um)a}ng “Hw l'mrm HM' ‘Hve\l CAaUse.
With respec'll Jfo 'Haefr "ampac‘fl More #mﬂ one Circuit has recogn[zc'c/
Hhat Dayle ViolaTions are rare]\{ harmless. Geeer ot 772 quoting
Williaws v. Zaheadwick, 632 F.24 353,304 (Chy 1435).

This is [)eaxus? Qques'itions ot gu‘il'l’ and creJiBi]iﬂ [are mqen]
\meﬁﬁcai)}y bound Fogethen Greee ot 173 quoting Morqcm v. Hall,
cupea at 1104 and because Comment's upon 4 defendart's failure 4o
fell ks e lwr S+ory DromnHy a‘prer arrest Mo\ sé‘qn}'ﬁcanﬂy
undecmine the detendats Crejiifii'i'{"Y in the juey's eyes.

Lowex Couﬁls ‘/lave a]so ‘recegn{z.ea’ HML once WLM prosecu'liar
(:a“S aHenlti(m JYO ‘H(\e zlf‘CanJan‘}‘s S1\f3n{h H'\P_ ‘reSuH‘an‘{? l’mrm
is net asily cuced. Geeee at 773,

c‘Curcﬁ‘\vem lxqurrucj(iong 'H\em.sei‘ves call chn‘]l]on +o c’c‘ﬁnc’an‘{"s



silence, and may in some cases serve ‘1Lo exacerhate the
L\arma Gﬂreer a'*‘ 173 quo'jrinfj Lakesidﬁ V. OY‘er‘n LRS . 5. 333341
(\ng)((hSSenﬁnq opin'ion')-

Foe Yhe sudae or prosecrbor fo coll the defendants
-Qa}\me Jro Jrujm[\ﬂ '%o Hu jury’s a'Ht"n'inOn \ws an un(}en?aia)\{
a(Jve«‘se e{‘gecj( on 'Hle c}e%mlmf{f Gw_r a% 73 atf¢|a'%;ing
Lokeside ot 345

Tuctice Gimon oF the Tlinois Supreme Court has
laborated on Hhis ‘po‘ih'i".
cfAvx \mproper Inquiry B\; the g)rosecuilor concerning H\i a’e‘genc}an‘%‘s
Dosjf arres'* silence is m'{' au'l(omﬁicauy TeMezﬁieJ %\‘ q
ccm;hanar\f instruction. . .. I ETL weeel, he pmsecu'{‘or would Lave
iHle incentive o avaid such Tnquiries on cross examination of
Jr'he Ae’&nz}an'i‘: }IQ qu anfcj\( M'\C()rm sz jury m? 'Hﬁ%e
Ae’?@naanl(‘s postarresjf silence. rfS‘(iwg an}y an o‘iojec‘hon BY Jri’lc’,
Je‘gemjawjf‘s Couwsei and Cau']Linmar’\[ Hastruction by Hqt W[r{a]
c‘our'}, A Cauﬁiionary ins‘%’ruc“l'fon JiS a'jf LES]L M}y a ,Dar"ﬁf/ remej)(,“,ia
The instouction May confuce the jurys or the jury may Ji‘sreqad i

and use the defendants silence sgainst him anyway. Greer oF 774
quoting Peoole v. Miller, 90 TIL 2d 395,398, 450 N.E. 2d 392,328

(4 33) ( J'i 5 5cn'Jr‘i ng oPi nio n),
|7



Ackide 1.8 13, of the Califomia Constitution provides

n par*

» iN gy Cn mnﬂa\ Casty wheﬂ\fr cle\(tno?an% 65 hQ\QS or T‘Olﬁ
his '%a\ U‘\“P_ ‘J(o Aplain or {’o Jﬁn\{ L‘\e ‘ns ‘l'esJﬂ‘ern\{ any LVtJ%‘ﬂCE
or acts in the case aqains’\' lﬁim may be commented Upon 6\{ 'Hﬁ&
COur'J( an«:l })\( Counsela a‘nc) Mma&y be Comsijerzt/ [w ch CauﬂL or
'JT‘\WE jur‘\(f Gt v Celifornia 390 U5 609 €02,

The case is here on a writ L!; certioraci which we gmn')leJi
377 U.5- 999, Yo concider whethee comment on the failure '1Lo
Jrcs*.i’g\[ violaTed the Self Iﬂcrim‘inakon (lause of {he Fifth
Amenj‘meﬁ w%clﬂ we Maﬁlf? appl{caue ’ILO Hu‘ S.‘f'a%f’S A\; Hfl(’
Fourteenth i Halloy v. Hogan, 378 U5, 1. decided oFler the
Suvcene. Couet of California had ¢ Ermed Fhe presean conviction,
Gr ((m Rl

The svecwhe jmina consensus oF the States, \ﬂomever (s

obpegerj TLO a“bw g commen{' on H\B ﬂcendarﬂl W(allure 7[0 YZEﬂL{
'T\M ltqls]a”'ures or (ourJFs mC LH Sf’a es )'\ave Ie(.ogmze«:/ TL’WL SU(;!

LomwmﬂL 15y 1n hg“ ot the pmw]eae agams?L self- inceimis wa)lmn.

on unusiarr‘an't'ami{ Imﬁ ﬂc argumenlL Bm(ﬁn Fn 3 quﬂ'lng
S+al(’.V HOW(]('J 35 5 C IQ7\ QO‘) \Lt 5 E L{W q‘?; SLL \, 1gm¢7r?a

9



Evidence § 1372 w2 (McNduq\w’JYow cev ¢d. 1961 and 196 Supe)
TE this weee a ’\C(ZJP.ra] Yeial reversible error would have
\Deen cnmm‘i‘Her (m {in it 612 qudﬁng \\’ilSDH V. Umlea/ 5%0'{'65‘

US40 0 holds, THis said however. that the Wilson
Jeds‘ion rfs'jreci ‘m‘>+ on Hw FH(H1 Amenz/ivﬂe’n?i' /M?L on an AHL OTC
(OMNSS\ now 19 15083491 (er@@m RNARS

The act ot (ongress ot March 15,1978, 20 Stat, 30, .37
prov\«lesi “That i the teial of ol EnJEc"erenjrsl tSaemations.
Comp\aivﬂLs.. anaj a'Hwe(‘ pmcee(}inqﬁ agai‘ns']L persons Charg eu} W;H’l Hle
 commission o crimes o¥fences and misdewednors. the Umtec)
Sjra%cs Cau\"J(S*Jf‘ermLom\al cauﬂls“ amJ (‘0ur+-~marﬁali GW} COLH'S o‘€
ingiry i any State or Tercitorye fnclud ing the Distrct of Glombia,
the persan So CLa’(‘gﬂj SLa”\ ot his swn reauest }MTL ot stherwise,
I)e a campejﬁzml ‘w’]‘hﬁeﬁ, Ancl kis ‘gﬁlmve “{0 Make SU(/;i RZWS?L 5i1a”
hoj( crea'J(e any presumpwtion aga?ns’iL h}m_n A\«J’ilsﬁ’n V. Un‘»,‘\Le(} S]La'ltes
1449 1.9. 40 |

Section 3491 veads as Follows:

T 4eal of all persons clm'rgefj with the commission o s Ffences

against The United States and in all proceedings 1 courts martial
and couets of inguiny in any State. Distick Possession o Territory,

19



Yhe oecson charged shall at his oun requests be « compefent witness.
His falure fo meke such request shall not create anv presumetion agains'{
bim. Sune 25, 1948 ¢ 645, 42 Stat 933 The feg/‘s/a‘llf\/f /’H\S'{’Or\/
shows The 19 0.5 C§ 3490 was C}esignea’x iner alias o bar coungel
‘chr +L€ progecu']tfon 'G*o‘m CDMinenWl;mg on Hm L‘/E{em/ an'{"s rc’]cusa/ '710
\LMHH (afln oF Fa .

The quesjliom cemains whether, stalute or not, the comment rule
approved by Clifseaia violates the Ffth mend ment. We Think 1
does. THis in substance a rule of evidence Thatalbws The Shite
Jr\ﬁe p\‘{\/iiegﬁ o‘\C +€qu&:~§:19 ']LO qu jury ﬁr ﬁts‘ ConS’ia}era'{‘ﬁam H”!L
ngl Uire 0‘€ the accused o ffsjrhc\/, éjri‘%h o bl3.

The Couel in the Wilon case stated:

. the ac+ Was '\CmmeJ with o due reaard also o those ‘wl‘m m{gh'{"
pre“ger J.(D ‘rei\; Upon H\e presumv%n (ﬂC 1Mnocence w‘ﬂich 'Hve iaw givwes ’ILO
everyone d‘n(J nij wish Yo be WH‘weSSeS, I1L 1S no‘f gresyond WIW an
.‘>a¥ely venjm‘re on ‘Jr)\e whlnesg S’+anj 'wag)’l en‘?l{re/\( inna{en?to']c H’l(’
c\/larqi’ Q@ain& Iaim. EMESSM’ .]Ll.l’ﬂl\éf i’?tyi necvousness wlﬂ@n ‘(ac%mq O’H’NFS
aml aHBMﬁM@ {'0 (L'Xp)dfﬂ Jfranfsa’c“hms 0']Ca SMS'PI‘(I\DU_S (}mra("f.t’m a‘mj
oHences Clﬁa’rgeJ aqafnsf him, will often confuse and embacrass him o

10



SULCL\ i clreg'-oee as ‘W‘LO incredsé m‘“mr Hmn re.move iOr‘e.‘iucii‘Cf"S aqm’ns’{"
Wi Tt s pot every one: however [ﬂones’h who would: Hhere ore wi-H'i.nqN
k)'& 9\6(9(;1 on H\€ WH‘HESS S‘%’an(j. Thf S‘f.ﬂ%u'f& " fﬂ?c/ﬁ'ﬁ?(’ﬁS 71'0 71/1(’
weakness o?J(ihoS@ w!w 'ﬁom 'Hwe (Gl $e$ men+[0ne;’ mig“ reﬁzse fo ask
to be o vithess, parJ('icuiarl\{ when Hﬂé\{ May lmva L)een n Some deatee
compromised by Hheic o soiation with others, declares That The
Sailure of the deSendant in a criminal action o reczm?s'll o be 4
wi‘Jﬂaess sjmf | m{L crea*?le any presump?t{on agé/ns‘f hin. Gofhn ot
613 qudjﬂng Wilson v. Un?'ﬁal Sjrajres a+ pq_.&b

T e words “Fifth Amend men'{’mara 5uL5‘+i'+u‘j(ﬁJ for aacjr“ami'
Lor “sirdjfuJ(ét Hhe sphi'{‘ of the Self-Tncimnation Clauge 7s reﬁec'itec]c
For Co‘mmevﬂl on the T‘NCUSGI 710 JR S‘h‘{\{ 1$ g remnan+ O‘WC the afnqui‘si 'fw{al
.s’y‘Sﬂm of ciminal justice. Murphy v. Wateeteont Commn, 378 U.S. 52
55, which the Frfth Amendmeat outlaws, T+ is 4 pe}vaj‘}\l | mposed b}f
courijrs \q)r erci<ing a (ons{ti %‘u'ﬁana/ prf\lE]ege‘_, TH wits z/zzwn oh ‘#rf
privi }ege [).V Making th assection ms"H\& Wha’f ﬂ»e Jury may ?n{ferq
given no %elp {rom H’IE Cpuﬂ% 15 one ‘Hﬁng~ Wlmflt Ht may l\n\cfr 'WLWH
MAE COurJ( 5016mnize5 'Hwe Si'}'ewce o‘\C qu aa‘usec/ En?lo evi\z/ena@

againsT him 7 quf‘%e another. £oifhin of 614

Al



We SaiJ in Ma”ﬁ‘y V. Hoqank supras P, [\ thet erhe Sdime 5+am‘anj5'
\"ﬂust Aejfevmirie w}\@'lrlqer an (MCUSEJ‘S sf]'r‘nce in ef'Hler a T(;c/em/ or
sate procep}i'na 1S Jus’ﬁ\%c)jl We fake thet 1n is [ieral Sense and
hold anjr "H'\e Ffth hoendment. in i A'irccjrapp)icajﬁan Ito T iﬂ(f
Fecjem,l éov&\”men't cmj in hLS \warinq on 11318 S{a"fﬁs B\{ reason OWC Hw
Fourjfeemlh Amenz]meml‘ {orb.Js eiﬂ\er commen{' b\l H/IC prosecuﬁan on
Jr\ﬂe accusej“s Silence or In s]truc‘{‘ians b\; H}P (ouﬂL ‘H/)a+ suci\ Silem‘(’
i evidence of gufH G ot 415,

To praveﬁ such p\“esumb"hon &)qu created. COmmenJ(\
esPQCRa\\\( \ws\%\\ﬁ cem'me'ﬂjh Upon such Cailure YY\US“} ‘necessar]l‘\[
\)e &K(\udec] WCrom ‘H\Q Jury. The ‘M-‘\T\(JS 0’? ﬂ\e jurars €an
O’ﬁ}\( Femdin una‘(“g‘ec\'ec] "gram ‘H\“\S draumd’mce L}\{ e\(cluz{mq
dl reference *\'0 \j( Wilson v. United States 149 US. 60, L5

=’ﬂ\e 're‘?usai b’\c “qe CourJ[ J‘fO com]enm 'H\e \"‘e'ﬂ’_rence o‘\C J(he
Dictrict f\‘Hame\' and to \'Dro‘\"\\x'ijr any Su\ﬁsecweiﬁ~ re'(e.rencﬁ 'J'ro the
failure o*g %e cle?enclan‘{‘ ‘1(0 appear as a w“i'Jr‘wéss '¥cncJeJ to Lis
prej udice ‘N{om Hw JUTYA and this zﬁecj( should be Cowe(jfea l)y
géﬂing the verJidL aside and awa(‘Jing 4 new Teial.

dd



CONCLUSION

Tiwe S%ra“\a o'\c Miss'iss"app‘a \ws 'pronounceol 6 rule OQ
P‘ressinc\ najﬁonal "nfv]por"%ance; IJ(S ‘rullw o“aw\m a
cosecutor %0 submit e l{nS*}NCJﬂOY\.‘ commen"ltinq
UL Je{enJan'jf‘s "Qﬁ\ure ‘\'0 JFQSJ('\"%C}WQC\HY Covn'ﬂic‘]ls‘

‘N‘tﬂ\ 'H’}Q Precagev\“}s O'Q ‘lu}n]s_ (our'iL antJ NUMerou s
Jecisions og Feclera] a-nJ S'WLa'lLe Courts. For H’Hb reason,
| ‘ﬂ«is (ourj( S!qouu (fi"cmjf WML o’\( Cer"liiamré' ‘1Lo f A( S‘fa%&
ot Mississi ppi.

KQSFQC'IL% | ﬂ\/ SU Ep,,m HQ(}
' NSE;W\\ L\}m’x Lo‘ﬂqon (cg-errv\l
-Mc«rs\m“ (oun{t (orrectionsl Facf/ﬁfy “M(CF
333 NES’JL QL
Ho//\/ gf{‘{n[igj' Miss.
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