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MOTION FOR STAY OF EXECUTION

BILLIE WAYNE COBLE IS SCHEDULED
TO BE EXECUTED ON THURSDAY, FEBRUARY 28, 2019

TO THE HONORABLE JUDGES OF THIS COURT:

Billie Wayne Coble was convicted of capital murder and is facing an execution date

of February 28, 2019.1  As detailed in his accompanying petition for a writ of habeas corpus,

this petition is based on a claim having to do with his trial counsel’s overriding of his Sixth

Amendment right to determine the objective of his defense in his first trial in 1990. 

Mr. Coble was convicted in 1990 for killing his wife’s parents and brother. Several

months before trial, his lawyers filed a notice of intent to raise an insanity defense. In jury

selection, defense counsel questioned prospective jurors about how they might respond to

evidence tied to that defense. Then, after the State rested in the guilt phase, defense counsel

1   The trial court order setting the execution date is included herein as an appendix. 

-1-



abruptly changed course. They called no expert witnesses or lay witnesses. Instead, the entire

guilt-phase presentation consisted of a defense investigator playing silent archival footage

that depicted scenes from the Vietnam War—a war in which Mr. Coble fought extensively

as a member of the Marine Corps some decades earlier. In closing arguments—they did not

make an opening statement—they conceded Mr. Coble’s guilt. Nobody expected defense

counsel to proceed in this feeble manner. The move stunned the prosecution, the media, and,

most importantly, the defendant himself.

Mr. Coble did not agree with his lawyers’ decision to drop altogether any semblance

of a defense at the guilt phase. The day before his lawyers rested their case, the lead attorney,

Ken Ables, requested that the jail medicate his client for anxiety. The defendant came to

court the next day under the influence of Vistaril. At the behest of defense counsel, the court

proceeded to question Mr. Coble about whether his lawyers had discussed their plans with

him. On the back of this exchange, counsel called no additional witnesses and rested its case.

The jury returned a guilty verdict on the capital charge.

While defense counsel has the role and duty of making “strategic choices about how

to best achieve a client’s objectives,” the client has the autonomy to decide what those

objectives are. McCoy v. Louisiana, 138 S. Ct. 1500, 1508 (2018) (emphasis in original).

Here, Mr. Coble’s objective was to present a defense in the guilt phase and to not concede

guilt for the crimes. Defense counsel overrode that objective—and their client’s will—by

instead presenting to the jury no defense at all and conceding his guilt. 
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In McCoy, this Court recently held that “it is the defendant’s prerogative, not

counsel’s, to decide on the objective of his defense.” Id. at 1505. This new declaration about

the scope and nature of the defendant’s Sixth Amendment rights provides the basis for this

petition. The Constitution protects Mr. Coble’s right to insist on a defense and object to the

lawyers’ “proposal to concede [defendant] committed these murders.” Id. at 1509. “[I]t was

not open to [defense counsel] to override [his] objection.” Id. at 1509. For that reason, Mr.

Coble is entitled to a new trial.       

This petition presents two important questions that have arisen in the wake of McCoy.

First, courts across the country have reached contrary conclusions about when and to whom

the defendant must object to raise a possible McCoy violation–to the court or just to his

attorneys?  Second, this Court should also make clear that McCoy also protects a defendant’s

Sixth Amendment right even if he insists upon a defense that is not a declaration of outright

innocence.

A stay of execution will give this Court the opportunity to examine the record and rule

on the application of McCoy to Mr. Coble’s case without the time-pressure of an impending

execution.  As the Supreme Court has stated, “execution is the most irremediable and

unfathomable of penalties.”  Ford v. Wainwright, 477 U.S. 399, 411 (1986).2

2   Barefoot v. Estelle, 463 U.S. 849, 888, 889, 893 n.4 (1983), the leading authority on post-
petition habeas corpus stays recognizes that a stay of execution is required whenever at least one
claim is “not frivolous” or “colorable,” the claim is “debatable among jurists of reason and a court
could resolve the claim favorably to the petitioner.” See also McFarland v. Scott, 512 U.S. 849, 860
(1994)(O’Connor, J. Concurring in the judgment in part and dissenting in part). 
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PRAYER FOR RELIEF

For the reasons above and for those stated in his accompanying Petition for Writ of

Habeas Corpus, Mr. Coble respectfully requests that this Court:

1. Grant a stay of execution , currently scheduled for February 28, 2019;

2. Grant his petition for writ of certiorari and remand the matter for a hearing on his

compelling claims. 

3. Mr. Coble further requests any other relief that law or justice may require.

Dated: February 21, 2019.  

      Respectfully submitted,

                    s/s A. Richard Ellis                                                                         
                   ________________      

      A. RICHARD ELLIS *
                                          Texas Bar No. 06560400 
                                          75 Magee Drive 
                                          Mill Valley, CA94941
                                          (415) 389-6771 

                              FAX: (415) 389-0251
                                     *   Counsel of Record
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