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PETITION FOR:REHEARING

As an incarcerated pro-se litigant proceeding in FORMA PAUPERIS the peti-
tioner is limited in many ways regarding legal matters. It is disheartening to
continuously read about cases involving politicians, celebrities, and the wea-
1thy in which they receive minimal tb no sentence despite committing crimes far
worse than the majority of those currently incarcerated in this country. This
dual justice system was not what the.founding father's intended when they cre-
ated and signed the Comstitution. The majority of those currently incarcerated
in America do not have the financial means, nor the knowledge, to afford high
profile attorneys.and/or present motions to the courts. Those few of us who
do understand the legal system (albeit limited) recognize the system is broken
on both ends; defendant's are limited in their ability to a fair trial (gover-
nment has unlimited funds to prosecute while threatening substantial periods
of incarceration - there's a reason 99Z of cases are plead out) and the courts

are so overwhelmed with cases they are forced to forego cases they may otherw-
ise review. That being said this petition for rehearing focuses on bighlights

of the "Questions Presented” in petitiomer's initial petition for a writ of ce—'.
rtiorari, as well as key factors that way persuade this court to recomsider
and review said petition as there are many issues of counstitutional magnitude

presented that affect the privacy and rights of c¢itizens of this great nationm.

Question:One: NIT warrant violated Rule 41(b), rendering it and subsequent
warrants "void ab initio", causing warrantless searches in violation of 4th Am-
endment. "Good-Faith Exception" should not apply as FBI (government) was aware
prior to NIT waleware installation of magistrate judge jurisdictional issues.
Since petitioner's original petition for writ of certiorari there have been dec-
isions by this court (reversed and remanded) that are of a substantial and con-
trolling effect to petitioner's case; specifically the decision in Carpenter v.

United States. Carpenter affects petitioner's case in that the government's vio-

lation is arguably "two-fold" in that the FBI (government) conducted “warrantless"
searches of property petitioner bad a reasonable expectation of privacy to (due

" to Rule 41(b) violation) and acquired third party information (via:IP address)

to identify petitioner's name/location from data collected from said "warrantless”

search. The petitioner hopes this court takes into account otber‘casesAthat have

been "reversed aund rewanded” presenting similar questions as petitioner in light

of Carpenter decision.

Question Two: To addition to government demounstrating deliberate, reckless,
" . K3 . . . 3 (3 ‘ 1 st“
disregard for comstitutional rlghts_from violations presented iun previous ques

ion, they also overwhelmingly committed "Due Process” violations while ad@1n1st-
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ratively in control of "Playpen". The FBI (goverument) became a "Criminal Enter-
prise”, violated 18 U.S.C. §3509(w) by losing control of thousands (possibly mi-
1lions) of child pornmography images/videos, arguably "used child victims as bait”
by allowing the continued sharing/distribution of child pornography when there

was no need to do so in establishing probable cause, and did nmot act in exigent
manver in targeting suspects (once identified) and possibly saving child victims.
The petitioner will not re-state everything already presented in previous petit-
ions; motions, or briefs but feels the FBI (government) violated not only his "
Due Process" rights from their actions (and those of thousands of other Americans),
but harmed those they were attempting to protect and/or save to such a degree that
the deterent benefits of "exclusion" outweigh any and all claims of "good faith".
Ultimately there is mwo "statuatory exception" for the government to distribute
child pornmography, a crime they (the government) committed while the petitioner
did oot.

v Question Three: The netitioner objected to CJA counsel's strategy throughout
case and as in McCoy (MCCoylz; Louisiana, U.S., 16-8255, reversed and remanded,

05/14/18) it was petitioner's individual liberty at stake and should have been
bis perogative to decide objective of defense. The petitioner feels had he been
aware ot the information presented within petition for writ of certiorari (and
éupplemental brief), information mostly available to counsel during pre-trial,
pre-sentencing, and during Appeals process, he would made different decisions on
bow to move forward in case (trial instead of pleading guilty, presentation of
pre-existing knowledge of Title III jurisdictional issues, etc.). The petitioner
met vone of the Sentencing Commission's "offense characteristics”, had no intent
towards victims, accepted responsibility, and yet faced barsh sentencing dispari-
ties compared to those with similar records -uwo criminal record- and charged with
similar crimes (or worse) due to PSR errors (unchallenged by CJA counsel), lack
of downward departures (military service, acceptance of responsibility, mitigat-
ing role, etc.), and criminal monetary payment errors (special assessment). The
petitioner highlighs these points as not only were two cases recently reversed

and remanded (Carpenter and McCoy) that have similarities to his case but also

because as a pro-se litigant (incarcerated) submitting this petition in FORMA PA-
UPERIS be bas experienced first band the disparity in "Justice" as it pertains to
those with money and means, with the ability to hire attorney's that exhaust any and
éll means in defense, while those such as he, despite service to this country for

over twenty years, bave no "luck" in also receiving the the same “Justice”.
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CONCLUSTON

The bééifiaﬁéE would appeal to this court to review his petition for writ
of certiorari as the questions presented are of a constitutional magnitude that
will affect fuﬁdamental rights to due process and expectation of privacy for ail
Americans (especially given the continued technological advancements in law enf-
orcement methods). These very rights are what the founding fathers wished to up-
bold and pass onto future gemerations, rights this court bas protected in the
past when the goverument intrudes into the private lives of American citizens.
In Sherwam, Supreme Court Justice Frankfurter stated, “Even where the defendant
admits bhis guilt, it is the methods which the government uses that cammot be tol-
erated...If the acts of the police authorities are so repreheunsible, the problem

transcends the individual defendant and the crime.”

Tn closing the petitioner apologizes once again for bis actions, regardless
of stated intent, and hopes this court takes into account his many years of ser-
vice to this country. The petitioner is asking for é cbénce at redemption and to
continue mental bhealtb treatment through the Veteran's Administration, treatment
the Bureau of Prisons does not provide, so he can reunite with his wife and chi-

ldren. ) o . —

Once'égain the petitioner would seek this Honorable Court to app1§ to peti-
tion all the benefits of the "liberal comstruction standard" generally made avai-

lable to pro-se litigant cases - See, Haiwes v. Kermer, 404 U.S. 519 (1972). Ad4d-

itionally if amy portion of this petition has been completed incorrectly but Clerk
determines was submitted timely and in good faith, petitioner would ask Clerk to

please return with letter indicating mistakes and/or deficiencies.
On the basis of this new material, as well as previously submitted material
(original petition, supplemental brief, original petition for rehearing), petitio-

ner requests that this Honorable Court gramt petition for writ of certiorari.

Respectfully submitted,
é;?;55222§f;?/8urke.::.‘

Date: April.18, -2019




