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IN THE
SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 2018

Noﬁ

TASHA MICHELLE BLACKBURN,

Petitioner,

UNITED STATES OF AMERICA,

Respondent.

On Petition for Writ of Certiorari to the
United States Court of Appeals
'~ for the Eleventh Circuit

PETITION FOR WRIT OF CERTIORARI

Tasha Michelle Blackburn'respectfully petitibns:the Supreme:
Court of the United States for a writ of certiorari to review the
judgment of the United States Court of Appeals for the Eleéenthh
Circuit, rendered and entered in the case number 17-13268-D in that
court on March 23, 2018, which affirmed the judgment of the Hnitedb

States_Disfric+ Court for the Southern District of Alabama.



OPINION BELOW

A copy of the decision of the United States Court of Appeals
for the Eleventh Circuit, which affirmed the judgment of the

United States District Court fior the Southern District of Alabama,

is contained in the Appendix (A-1).

STATEMENT OF JURISDICTION

Jurisdiction of this Court is invoked under 28 Uu.s.C. § 1254(l)v
and Part III of the RU#ES dF THE SUPREME COURT OF.THE UNITED STATES.
The decision of the court of appeals was entered on March 23,_2018}
This petition is timely filed pursuant to SUP.CT.R. 13.1. The
district coﬁrt had jurisdiction because petitioner was éharged
with violating feéeral criminal laws. The court of appeals had
jurisdiction‘bursuant to 28 U.S.C. § 1291 and 18 U.S.C. § 3742,

which provide that courts of appeals shall have jurisdiction for

all final decisions of United States district courts.



STATUTORY AND OTHER PROVISIONS INVOLVED
Petitioner does not intend to rely on any statutory provisions,

other than the Sixth Amendment to the Constitution.




STATEMENT OF THE CASE

A federal grand jury in the Southern District of Alabama
returned an Indictment against Tasha Blackburn, charging her in
a two count indictment. Count one was conspiracy to distribute
50 grams or more of methamphetamine, ip violation of 21 UfS;C.-§ 846,
and in count two with'possessioﬁ of pseudoephedrine with knowledge
that it would be used to manufacture a controlled substance in
violation of 21 U.S.C. § 841(c)(2). The court initially appointed
an assistant federal pﬁbiic defender, Fred Tiemann, to represént
Blackburn; hOwevér, Tiemann withdrew his represéntation because
a colleague in his office represented an individual who was expected
to provide testimony against Blackburn.

Brad Murray was then appointed to represent Blackburn on
September 28, 2008. Less than a month later, on October 16, 2008,
Murray filed é motion to withdraw his representation because
Blackburn had retained Thomas-Haas to represent her. The mQtion was -
granted, and Haas assumed representation of Blackburn. Blackburn
‘proceeded to trial in March 2009, and she was found guilty of
Conspifacy fo distribﬁte methamphetamine. The court séntenced
Blackburn to 306 months imprisonment.

Haas wiﬁhdrew his represéntation of Blackburn, and Greg Hughes
was appéinted to represent her on appeal. On appeal, Blackburn
argued that the district courtverred in denying a mqtionvto éuppress
and admitting dertain'testimony at tfial. The Eleventh Circuit
court of appeals rejected fhe érgument and‘affirmedlher conviction
and sentence. | | | |

Proceéding pro se, Blackburh filed a 28 U.S.C. § 2255 motion
Blackburn claimed that her former counsel failed to communicate'é

favorable plea agreement offered by the government.



The presiding Magistrate Judge set a heafing £o: determine

- whther (1) Blackburn was advised of the plea offer, and (2) is so,
whethef Blackburn Waé advised of the advahtages and.disadvantagés
of the plea offer, including the sentencing implications, and
whether Blackburn rejected the plea offer.

At fhe hearing, Blackburn Callea her former attorney, Brad
Murray, as a witness. Murray testified that he took over Blackburns
cése on October 3, 2008, and the prosecuting AUSA férwarded him a
proposedbplea agreement on October 3, 2008. On Oétober 6, 2008 |
Brad Murray forwardea aAletter to Blackburn- it read:

"Here are some documents the prosecutor sent me last week ih
hopes that you would reconsider a Plea Agreement. I can not
advise you to accept a plea deal at this point, but I forward
these documents to you for your review. As we discussed on
Friday, I plan to dig a little deeper into all of the facts
and law on your case and come meet you later this week to
discuss status and the prospects for trial or plea. I look
forward to meeting with you". : '

The documents mailed to Blackburn was discovery. - On chober

8, 2008, Murray met with Blackburn, who was being housed in a .
residgntial drug treatment facility. Murray ‘'believed' that he
provided Blackburn a éopy~of the plea agreement at the meeting but:
.h¢ could not be completely certain. Blackburn testified that he
did not have the plea agreement and was unwilling to discuss it,.
because hé wasn't yet famiiiar with the case, and couidn't advisé
to accept or reject it, until he had an opportunity to review the
discover&. | |
After aﬁother discussion with her attorney, and further discussion
with Blackburn's father, they agreed to hire Thomas Haas. Blackburn
notified Brad Murray October 10, 2008, that she was refainihg,neWn

counsiel. Thomas Haas. Thomas Haas was never called to testify at

the hearing, despite Blackburn's request to do so.



The distriét judge ulﬁimately denied Blackburns § 2255. Blackburn
appealed the decision and was granted a COA to explore whethef her
former counselor Thomas Haas rendered ineffective assistance of counsel
.for failing to present thelplea agreement. Both parties submitted
briefs, and there was not a fﬁrthér‘evidentiary hearing. During-the
time that the case was remanded back to the sentencing court, her
former attorney Thomas Haas died. Blackburn nor the prosecutor éould
obfain inférmation from Haas under the remand. Nevertheless, botﬁ
parties briefed, aﬁa the sentencing’cdurt denied relief. Blackburn
requested another COA, which was denied on March '23, 2018. The Eleventh
Circuit claimed iﬁcorrectly that Erad Murray 'showed Blackbufn a cop&‘of
the plea offer during their first meeting". This was not Brad Murray's
testimony. He testified that he discussed the plea offer, but could not
lrecéll if he‘éhoyed her the plea agreement. He also testifed and sent
a letter that he couldn't recommend taking the plea offer, because he
had not yet received ail the discovery.

The question before this court is Whether‘Counsel Renaers_Inéffective
Counsel When He Fails to Show The Defendant The Plea Agreement, and

Walks Her Through The Various Elements of the Agréément?



REASON FOR GRANTING THE WRIT

WHAT CONSTITUTES COMMUNICATING A PLEA,.- AND DOES COUNSEL
HAVE AN OBLIGATIQN TO RECOMMEND ACCEPTING A PLEA, OR REJECTING

A PLEA AND PROCEEDING YO TRIAL?

This case is about what constitutes 'comhunicating a plea
agreement' offered by the government. Tasha’Blackburn has routinely
claimed that her trial counsel never showed her the governmentfs pleg.
agreement, and he never éommunicated the 'details of the plea, nor
.would he recommend accepting or rejecting the plea agreement. Blackburn
believes the lower court is incorrect, when they made the ruling that
attorney Brad Murray communicated the government's plea agreement.

A hearing on Blackburn's § 2255, demonsfrated that MurraYs
testimony was doncommital, and uncertain about whether he pro?ided the
plea agreement to Blackburn, and his letter of October 06, 2008 which
Murray encapsuiates the meeting and discussions held with Blackburn
but what is also iméortant, is that Murray stated in writing that he
couldn't recommend to’accept or reject a plea. Blackburn now asks
whaf cénstitutes 'communicating a piea'. Does. this. include a feCommendation
to accept or reject a pleap Does 1t include sitting with a crlmlnal
defendant and walklng them through each paragraph of the agreement’l

The Supreme Court in Strickland v Washington, 466 US 668, 104 S CT

2052, 80 L Ed 2d 674 (1984) set the standard for assessing claims of -
ineffective assistanée of.counsel. ‘This court held that legai |
representation violates the Sixth Amendment if it falls "below aﬁ
objective standard of reasonableness". as indicated by "prevailing

professional norms" and the defendant suffers prejudice as a result.



This directs the criminal defendant fo first look at the ABA in
their respective area, to find out what constitutes communicating
a plea and what the norm would be. 1In this case the defendant is at
a loss for an answer. The ABA in Alabama does not direct attorney's
on how to communicate a pleé agreement. Blackburn next turns to the
-past legal decisions. These decisions do not shed any light on what

constitutes ‘'communicating a plea‘.

In Missouri v Frye, 182 L Ed'Zd 379, 566 USII34 (2012) the cour;
held that defense counsel's allowing a plea offervto expire without
advising accused of offer to consitute denial of effective counsel
required under the Sixth Amendment. The court explained that a
defendant must show a reasonablé probability that thé'end resuit_of
the criminal process would have been favorable. Blackburn's case did
not have an exéiréd plea, and this case'dqesn't speak to how the
attorney.was réquired to advise his client. The court stated that
'defense counsel has the duty to communicate formal offers from the
prosecufion to accept a plea oh terms and conditions that maylbe
favoréble to the acéused.

Brad Murray's testimony and documentation shows .that Murray
held a discﬁssion.ﬁitﬁ the prosecution about a plea agreement, and
that.he discussed the possibility of a plea. But that conversatibn'
‘was never reviéitea, his documeﬁzation shows that he forwarded to
Blackburn discovery, and that he couldn't recommend that she accept
or rejéct the‘plea until he had time to review discovery. -Blackburn
is of.the opinion that Murray's testimony was not adviéing her that
a plea agreement existed. That ih general he couldn't advise her to
plead.guilty or proceed to trial until he had an opportunity to_review

the case. =



In Hill v Lockhart, 474 US 52, 106 S Ct. 366, 88 L Ed 2d 203,

the court looked at whether attorney misinformation about his parole
eligibility.rendefed ineffective assistance. -‘Blackburn's case does
not ;all into.this category either, although she argues that misadvise
and counsel's inability to recommend acceptance could be viewéd‘id the
same light.

The Supreme Court in Lee v United States, 137 S Ct 1958, 198"

L Ed 24 47§v(2017) discﬁssed counsel's erroneous advice, he would hayé
rejected a guilty plea because deportation was the determinative
issue'in his deéision to plead guilty.

In each of these cases, the court looked at different aspects of

communicating a plea agreement. Missouri v Frye, no cemmunication of

expiréd plea, Hill v Lockhart, there was misinformation about parole,

Lee v United States , there was erroneous advise about deporation.

Padilla looked at counsel's failure to inform the defendanﬁ of collateral
éonsequenCes. These cases each had a failure to communicaté something
important'to the criminal defendant, which resulted in prejudice.

Tasha Blackburn was prejudiced because her attorney Brad Murray
never showed her the governmentﬁs plea agreement, and never went through
the details of What that plea encompassed, and then was unable to
recommend whether té éccept or reject the plea, that 6nly he viewed.

This to6 prejudiced Tasha Blaékburp because she would have been
senténced td 5 yeérs insfead of the 30’Years she received.

Several lower courts address types of communication they wish to

see in their districts. In United States v Petters 986 F. Supp 1077,

(8th Cir. 2013), the\court of appeals comes close to describing



communication in its opinion of a fofmal plea offer. They stated,
"While no hard and fast rule exists, Frye made clear that the presence

. of something written is a crucial fact ﬁhen determining.whether é
formal plea offer has been tendered by the government. This case speaks
to the.government's formal written plea offer to defense counsel. It
dosn't speak to how defense counselcommunicates to his client.the
written égreement. In this case, the government denied in §_2255 that
théy ever offered an agreement, repeatedly calling it the "mystery plea"
until Blackburn was'able to locate the agreement and produce it tbAthé
court. |

-The Eight circuit also looked at a case United States v Strothers,

509 F. Appx 571 (8th Cir. 2013) where the defendant claimed a plea
offer was provided by the government and his defense céunsel had
failed to communicate the AUSA's offer to him. In rejecfing Strothers
claim the eight circuit concluded that the 'offer' was, "made known to
him". The eigﬁt circuit concluded in Fleetwood that/ [he] received
efféctivé counéel because his pretrial counsel ‘conveyed' the

government's piea offer. Fleetwood v United States, 618 Fed Appx 874

(8th Cir. 2015). Again, it's not clear what constitutes 'made known
to him" or 'conveyed'. Neither of these terms suggest a level of -
adequate communiéation that a criminal defendant could use to make
a decision,on going to trial,or accepting a plea agreement. |
The Seventh Circuit described communication as-mischaracterization,

when in Julian v Bartley, 495 F. 3d 487, 495 (7th Cir. 2007) the court

said an attorney's performance is deficient if the attorney'grosSly'
mischaracterizes the evidence or advises a client to reject a plea

offer and go to 'trial in the face of overwhelming evidence.

10



The Eleventh Circuit in Diaz said "Counsel has an obligation to consult,

with his client on important decisions and to keep him informed of

important developments in the course of a prosecution." Diaz, 930 F .24

#832 o (11th Cir. l99l)See‘Also: Cook v United States, 613 Fed Appx
860 (1lith Cir. 20155.

The Eleventh Circuits decision here,  conflict with their decision
in Diaz. Because Brad Murrgy‘couldn't testify that he provided |
Blackburn the plea agreemehf, and his written letterrof October 6, 2008

makes clear that Murray could not recommend a plea.

"Here are some documents the proseéutor sent me last week

in hopes that you would reconsider a plea agreement. I can
not advise you to accept a plea deal at this point, but I
forward these documents to you for your review. As we
discussed on Friday, I plan to dig a little deeper into all
of the facts and law on your case and come meet you later
this week to discuss status and the prospects for trial or
plea. I look forward to meeting with you®.

Brad Murray was Blackburn's attorney for one month. Murray never
provided his successor the plea agreement. He also never made a
recommendation to accept the plea agreement, and he never showed
the written agreement to Blackburn. Unit Blackburn presented the
court the agreement in § 2255, the government denied its existence-
calling it a "mYstery plea".

For these reasons, Tasha Blackburn believes this court should

Grant'Certiorari’to Define What Constitutes Communicating A Plea

Of fer.



CONCLUSION
Based on the foregoing petition, the Court should grant a writ

of ceriorari to the Court of Appeals for the Eleventh Circuit.

Respectfully submitted,

Noora Dlocoaenw

Tasha Blackburn # 10417-003
FCI- Tallahassee

501 Capital Circle NE
‘Tallahassee, FL ' 32301°

May 3, 2018

12



