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battery d1sallow1ng a clann of battery Wlthout an

i -J'jexpert W1tness aff1dav1t 1s lawful and Vlolates ‘the
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¥ In an 01der Janualy 27 201’7 glantlng TR
o ,dlsmlssal ofDeborahJ Davis; INDIVIDUALLY-AND T
:.AS' SURVIVING SPOUSE ‘OF "FRANK HOMER RS

DAVIS, :JR., v. MEHUL BHATT; ‘M.D., CIVIL ..

. ACTION NO. 16-CV-14230, Judge David Camnon of =~ =
SRR  Cherokee County Superior Court, State of Georgla :
”ruled that Plamtlff‘s clalm of battery sounded 1V SR BEEEE

- SRR S 'prescrlbedtobe admlmstered Frank HomerDav1s Jr. PR R . ;;;V o
SRR W1thout consent the result of which was suffering of R :



- memory impairment from a stroke. Mr. Davis was
- not capable of giving consent for such a serious
procedure, one of the side effects of which was the
- possibility of death. Petitioner Deborah J. Davis
received a thirty-eight second phone call which did
not advise any information about the planned
procedure, just that the patient was being moved and
. was not asked for consent to the procedure. Mr. Davis
suffered from the administration of the medication as
shown in medical records stopping the medication
- when there was an adverse reaction. A screen
showing the thirty-eight second phone call, a request

to know the name of the medication after the death of -

- Mr. Davis, and a form which was blanket consent for
- admission marked with a “0” of procedures consented
to were submitted: with Petitioner's complaint,
-constitute a prima facie case for the medication
having been given without consent, resulting in a
battery. The fraud and battery continued.July 30
when Deborah Davis directly asked Respondent if Mr.
-~ Davis had another heart attack during the night. At
that time; Respondent denied a heart attack
indicating a reaction to the medication  only.
- Respondent had knowledge of a rapid response call

during the night, testing currently being done to
indicate the status of the Mr. Davis's heart, that there -

~ was the possibility of heart damage having occurred

and still occurring, but fraudulently did not advise
Deborah Davis of the rapid response call and current -

- status so that she could seek other care for Mr. Davis,
~ know to file a criminal battery complaint on July 30,

or request an autopsy after Mr. Davis's death, the -

- effect was to eliminate other treatment which could
- have resulted in expert witnesses. The events of July

2



+-30, 2014 were not known to Deborah J Davis until the
-+ medical records were received and reviewed.

Additionally, twice after the passing of Frank
- Davis Respondent continued to withhold information
about the rapid response and true account of events
afterward.  Respondent called Plaintiff Deborah
- Davis in the ICU unit after the passing of Frank
Davis and after Deborah Davis requested to know the
- name of the medication given Frank Davis via
- Respondent's web portal. Respondent initially wrote
orders for the medication to be administered stat,
absent an emergency, though it took five hours until
- 1t was administered at such a time as no oversight by

Frank Davis caregiver Plaintiff Deborah Davis was |

likely.

The instant case was dismissed in Cherokee
County Georgia Superior Court January 27, 2017 as
sounding in medical negligence and for failure to file
an-expert witness affidavit as required by O.C.G.A. 9-
11-9.1 in cases of medical malpractice or medical
negligence. -See Appendix (a) 2. Subsequently appeal
was made to the Court of Appeals of Georgia and
dismissal was affirmed. Motion to .reconsider was

denied and appeal was made to the Supreme Court of

Georgia and dismissal was affirmed. Motion to

reconsider was denied by the Supreme Court of .-
Georgia September 24, 2018. There is a companion

case filed against the hospital also for battery and
additional claims which to the . knowledge of

Petitioner is at this time pending in. the:Supreme .

- Court of Georgia. The inviolability of one's ‘person
1ssue was raised in pleadings; Dismissal hearing held

g



At the Superlor Court prior ito & d1smlssa1
[ ;;;;,hearmg, motions to recuse were made regardingwhat ... .
SR g fwere deemed 1nappropr1ate court plocedures and S

”55::5._:_5: Questlon 1 The Court has mlSCOl’lStrued;;::;.': - o o N

OCGA 9-11-9.1 requlrlng an expert witness | ..

T 'aff1dav1t in a professmnal ¥ 'lp'ract1ce complamt to

negligence : is cla1med """ Petltloners complalnt o

-singulai'ly the Petltloner(s) clalm that the medlcatlon N IS
constltutes battery,;'e'nd thus no expert w1tness
""" aff1dav1twas requlred SN SR S
e ©In _Harns v. L‘ ader, 231 Ga.App.:709, 5
7710, 499 S.E.2d 374 (1998). "An action . . - :
. for batteiy: :ii‘ises in th’e me:dieal context. Lo TR

_ ~ o during exammatmn treatment or i :
oo+ . .surgery. Unless. Consensual Mo the e e

©-interest of one's general fright : 'of

1nv1olab1hty of his person, any unlawfu‘l I



' 'Wlthout ‘the consent " of,: or after L o
Wlthdlawal of consent: by, the patlent e TR

RETEIII SR E:"Jome;«.u..Lee 197 GaApp 754 756(1) T

399SE2d516(1990) B

i 'any other toﬁéhiﬁg Wlthout cdheeht it constltﬁt'e'sv the 5
”1ntent10nal tort ofbattery for which an: actlon willlie. = o me

';;:;;-_;_;: ;:_"dentls‘ts have aduty t,Q-,l,nf.Ol,‘.m patlent_s;-f__zz S ;< £::;..:.5: .
of the ~known mate:i"ieil""rizsks of a-

alternetliv'e.s_...All of the lstates excep;t: o IR
“Georgia now :recognize the informed o

EEﬁconsent doctrine. Since the ‘Court of

. Appeals decision in Young v. Yarn, R
 wwo i :Georgia has not recognized any dutyon ...
T - the part of medical professionals: to T L A R

adv1se thelr patlents of the knownzﬂgj:f;g-:



- common: - law doctrine: - of 1nformed» L

consent Because Young . Ya,rn Was,'-i

" informed  consent inte their own.

: ‘professional ethical standards, : and

" because of developments in Georgia law .
since Youngwv. Yarn was decided, we now -

< “overrule that decision and all the cases

éé.'-Wthh have followed it. Henceforth the

. law of:this state, like that of the other -

. .49 states; will recognize the common law
. doctrine of informed consent Ketchup v.
Howard supra

o -Appeals and the Court of Appeals dec181on in thls ¥
"case the Court of Appeals has cons1stently upheld a i

: :res_ultmg in a vmyna_d of battery: cas.e‘s belng appeale_d
“and plobablyni‘any more, not’ap'pealed O C”G'A' 9-

::'v'dentlsts have adopted the doctrme of;;; o



. _su1t agamst Appellee for act1ons in Wthh they had S
- five hours to change their: conduct has not. been
‘heretof01e allowed ;‘;T@-:: 3 TENRE

bearm

on‘battery Had the leglslature meant for it to IR

""" g battery .by:_lts 01t1zensvwho;_suffered s_uc_h an:act by a ERCmE
oo profeséiOnal when "pi"e'senting for "'rn'e'di'cal care.

Const1tut1on ' é;’;';; L }ifi';;-;-,

.. the Const1tut1on of Georg1a -and. the Fourth and
. Fourteen amendments . the: - United States

O C.GA: 9- 11 9 1 18 clear To 1nvoke the

necess1ty of an expert witness aff1dav1t filing of a
complaint of profess1onal neghgence or malpract1ce 1s T

e jrequlred

O C G A 9- 11 9 1 Aff1dav1t

SR .;.’_ accompany 3 charge of profess1onal' RR

"':“malpractu:e 1t does not and should not have any ... -



” : 1:11m1ted hablhty

: :‘hcensed by the State of Georg1a and
- listed - 1n subsectlon (g): of -this"- Code;-;

sectlon or (2) a domestlc or forelgnf

“cmporatlon busmess trust genelal_

partnershlp, limited hab111ty company, .

to be liable based upon the actlon or
‘1nact10n of a healthcare profess1onal‘:: L

::"'sectlon,.the‘plamtlff shall b,e‘_,_requlred t_o .
file wi:th t‘h’ebomplaintz an ‘éffidavit of aﬁ_-.:

partnersh1p ,

oY, 1nact10n of a professional 11censed by' )
-the State of:. Georgla and l1sted in

least ‘one neghgent act or: om1ss1on.'§

g ‘».clalmed to exist: and. the factual ba51s for'
‘each’ such clalm .



' ‘meet. a statute's pelcelved'”p‘ohcy
o G o S ObJeCthQS Instead We must apply the:::.':_g: R N o o
SR HEE RS statute as w11tten See generally MLlner‘ R SR

Lo - :construed to anythlng other than clalms of TN :
B ""plofessmnal negligence. or malpractlce and: certainly - .- L B T
SR should not: encroach on a: persons rlght to control HEE R

IR TR In Newtonv Porter, 206 GaApp 19,424 RS i
s s SE 2d 323 (1992) “InJomerv Lee, 1971;4.5: JE I S

they :w‘ere :.not brmgmg a med1cal._§-"-'§.5

 “malpractice action. The trial: court‘ S e N

55.*granted defendants' motlon for

Do S s summary judgment, ruhng, 1nter alia;, E
U ;;:jthat plamtlffs sult ‘was "in reahty a e e



R N "Thls Court d1sag1eed and reversed-*;-.;_;: o SRR

g ::damages for a Battery, they need not
oo .. - ‘meet.the requisites. of a medical.. .. ... .
SRR SRR malpr:acti‘ce case" Id We flnd thlS_-,E'“"‘ R

: plalntlff to’ flle an expelts aff1dav1t.:‘;-”-'§ﬁz SR :
- “pursuant to OCGA§91191 Of course, SRR ' SN
I S * having alleged = battery, and not
TR . negligence, plaintiff must provide that = T
o G o ggz;defendah‘t' ihtentionall'yupun'ctured her . TR o SRR :

iéleCGA § 9. 11§§8_§(a).(1) @), dﬁe'f_éh'dant
S L. urges th‘at th‘is 'cl'aiim for‘damages”musti:; S

SRS B ST ::“'comply with- the requlrements set forth::; S R I o
111 OCGA§9 1191 Thlswe cannot do

""""" o By ':i_ts. own - terms . the. :E'I'riledig'ctal,: P
5 malpractlce : def1n1t10n cset: forth in. . - .
SR o -‘iOCGA§9 11- 8 apphes only to that Code’

g S 1149016 Ju‘dgment reversed Sogmer C TR
ST zsz andCooper Ji.comeur.” s a

EREE 9 in 0.CGA 911 9.1_dp ‘not have due. t6 a ‘person's R TR
B T -right‘tdt:ontrol'their own body“and‘O CGA 9 1’1 9‘1 T

(S 10



: Further allowmg construmg O C G A 9-11-9.1
: .5__t0 Clalms of battery actlons and not requ1r1ng Consent

. 'th_ell‘ person_._ ._:Obta1n1ng cons_ent ,does not require
"'medic‘al expertis'e 1t ‘is"the'law and a‘s"stated above,

":"one must know of 1t be able to understand it and in Ce

refusmg a treatment is denying consent,’ ‘thus the

- effect of O.C.G.A: 31- 9-7is a reqmrement for consent

or refusal of a treatment 0.C.G.A: 31-9-2 stipulates ,
that a: spouse may :covnsent for someone unable to::
e -co'nse'nt"for 'th‘emselv'esm M’edicare as Mr. 'Davis 's

CFR: 4_82.1_3}. Pla1nt_1_f_fs(s) :qontend th_at_ Obt_almng or G

- of Respondent

¥ ‘d‘consent was not the exermse of

- verifying that there was consent was a'statutory. duty o



Yarn "One cannot consent to that of which: he is not :- - = o

: to: have consented to the I‘lSkS of surgely 1f they are

o of t_he Fourteenth Amendment.‘:to the

: :'person has a hberty 1nterest under the

- "Due :Process Clause: in- refusing ... -

unwanted medlcal treatment As the_-.i'

‘3“common law : doctrlne of. 1nformed:.: :
consent  is: a corollary © to this :

v fi'const1tut10nally' L protected ! “'libe'rty

TR z;_.;_;j'1525 IR

.~ aware; it follows then that the patients cannot:be held

ERREE federal constitution : "‘prot‘ects tha‘t?ig L



- medical acts can be performed: on;them unfettered,
- decline to seek medical attention causing a decline in

the need for medical professionals which was opposite -
- the alleged intent of Medical Association of Georgiain
lobbying for 0. C G. A 9-11- 9 1 to attract competent

Volume 22 Issue 1 Fall 2005 Altlcle 23, page 224 '
. paragraph 1).

- of Vahd battery complamts but also effects complamts

of medical or professional _malpractlc_e or negligence.

Expert witnesses are expensive and attorneys who
~ take cases on contingency do not take cases absent an

" almost guaranteed recovery, leaving many victims
unable to seek remedy. Expert witnesses do not -

-usually serve for pro se litigants. Clearly in cases
where one has suffered in their body due to battery,
medical negligence or malpractice there can be no
frivolous lawsuit. Court of origin judges unfamiliar
'with appellate cases separating Dbattery = from
malpractice and lawyers convincing them to apply
- 0.C.G.A. 9-11-9.1 in error usurp victims of battery
© claims at the -first stage of seeking justice as do

appellate courts who do not maintain their previous °

decisions as in the instant case.

| It s questionable if the legislature has the

authori_ty to limit "frivolous" lawsuits since ‘pursuant -

- to-the Constitutions the United States and of the
State of Georgia everyone is supposed to have equal

access ‘and due process in ‘the courts; United States

Constitution . (ARTICLE . XIV.SECTION 1,
' CONSTITUTION OF THE STATE OF GEORGIA

13



"':;»ARTICLE LBILL OF RIGHTS ‘RIGHTS OF:‘

: An expert w1tness can not be.a replacement for G
. a tr1er of fact such : as a _]udge or jury: When suits are

1»1 12 () (1)} Wlthout d1sc0very an expert W1tness

“affidavit at “best could only be . 1ncomp1ete or i

B 1naccurate

-Due- to d1screpancy between the:- medlcal-:;-,;; Lo ::

records and the death cert1f1cate of Frank H Dav1s SRR

~found. in the medlcal records, w1thout d1scovery it-can
not be ‘honestly ascertamed if malpractice .occurred. :: -

v -Whlle there may have been malpractlce the 1nstant :

prescr1bed w1thout consent and Mr Dav1s suffered Do i

y .from such medlcatlon In the order grantlng

d1e.” As there s a d1screpa_ncy between the death

certificate: and medical records as to ‘the cause of -

death let 1t be noted that “the m11r1none caused” Mr RS



in Petitioner's complaint, he was unable to

understand and consent to treatment independently

himself and his surrogate was not asked for and did

not grant consent to the administration of milrinone,

the deceased Frank Homer Davis, Jr. suffered battery

injury :- documented in = medical records from -

administration of milrinone.

It is incumbent on Plaintiff Deborah Davis to )
defend Frank H Davis, Jr. right to control his own -

body or have a surrogate control his rights, as well as

all the citizens of Georgia to not have O.C.G.A. 9-11- . ..

9.1 applied ‘to violations of their right to control their
own body in claims of battery, and to seek that
0.C.G.A. 9-11-9.1 does not apply to claims of battery

and courts are prohibited from requiring an expert

witness affidavit in cases that are not filed as medical
malpractice or negligence. Given that the Georgia

Court of Appeals previously ruled battery claims were

allowed and did not require an expert witness

- affidavit, in:battery, that court and the Supreme

Court of Georgia have not consistently applied
previous case law to this case. " The requirements of
0.C.G.A. § 9-11-9.1 do not apply to intentional acts,
only to allegations of professional negligence. The
Plaintiff must establish that defendant acted
intentionally in the first instance, and provide an
affidavit in the second." Labovitz v. Hopkinson, 271

Ga. 330; 519 S.E.2d 672 (Ga.1999). Questions 2 & 3

'Regarding appeals resulting from motions to recuse

" in the Cherokee County Superior Court, Judge David =
Cannon requires that the parties of litigation seeking =
- -a hearing to notify other parties of hearing dates.
This 1s concerning in that intentional, oversight, or

&



SR to the- courts by fallure to. appear, deriying a rlght to EE PR
- 7 ... due process. Fu1the1 other: courts 'in the . same

: -.?ijurlsdlctlon do not requ1re th1s and thus this

S o .scheduled f01 a d1sm1ssal hearlng Judge Cannon ' o :
o ""attempted to have ::the  hearing ‘without a* court ... . .. .
reporter present to m'a‘ke’ a record from‘ 'whlch to % IR

TR Refere‘n“ce to th1s is "f‘ound in ‘the he;am_ngg_
...... 2 5-?tfa'n_sc_rlpt page. 5 h_n.e.s 7-9. Havrng so acted the L

: “Because" ' h Trlal Court" ' miSCOrrstrue'd g

TR s ié_.i_;j'16% o Lo e TR



RS rule Summauly that Mr DaV1s suffered battery and ..
s entltled to:file or: have a clalm of battery f11ed on his TR

o EE"'z'j200 Morris Hill Rd. ST S STTIE A T

o ComonGAsma



