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COUNTER-STATEMENT OF THE CASE 

 

A. The Facts 

 

The petitioner sexually assaulted his stepdaughter, A.G, for a decade—from the 

time she was four or five years old until she was fifteen years old. T. 9-10.1 The petitioner 

and A.G. lived in Michigan, Massachusetts, and New Hampshire during this time. Id. The 

petitioner began “touching” A.G., but quickly escalated the assaults to putting his penis 

and fingers inside the vagina of his four- or five-year-old victim. T. 9. By the time A.G. 

was twelve years old, the petitioner was abusing her “every night or every other night,” 

either by requiring her to touch his penis or by engaging in sexual intercourse.2 T. 10. 

While the assaults temporarily ceased around A.G.’s fourteenth birthday, they resumed 

shortly thereafter when the petitioner began having intercourse with A.G. “once a month 

or so.” Id. 

  On October 31, 2013, the petitioner confessed to the Dover Police that he had 

sexually assaulted A.G. on just one occasion. T. 8-9. The petitioner recounted that on 

October 30, 2013, he went into A.G.’s room, climbed into her bed, and rubbed her vagina 

over and under her clothes before pressing his penis against her vagina. T. 8-9.  

                                                 
1 This brief will refer to items in the record as follows: 

“Pet.” refers to the petition for writ of certiorari. 

“A.” refers to the appendix to the petition for writ of certiorari. 

“T.” refers to the trial transcript of the plea-and-sentencing hearing on June 13, 2014. 

“SA” refers to the State’s supplemental appendix. 

 
2 The defendant asserts in his petition that he engaged in one variant of sexual assault. The State of New 

Hampshire disputes this statement of fact. As discussed herein, the defendant admitted to at least two 

variants of sexual assault—sexual penetration and sexual contact as defined in N.H. Rev. Stat. Ann. 

§ 632-A:1, IV, V. 
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The police spoke to A.G., then fifteen, the following day. T. 9. A.G. confirmed 

the incident on October 30, 2013, but disclosed the full extent of the sexual abuse that the 

petitioner had inflicted upon her since she was a four- or five-year-old child. T. 9, 10. 

B. Procedural background  

 

The State charged the petitioner with three counts of aggravated felonious sexual 

assault based upon patterns of sexual assault that he perpetrated against A.G. from 

September 1, 2010, to August 31, 2011; September 1, 2011, to August 31, 2012; and 

September 1, 2012, to October 31, 2013. See N.H. Rev. Stat. Ann. § 632-A:2, III (2016); 

N.H. Rev. Stat. Ann. § 632-A:1, I-c (2016) (defining a pattern of sexual assault); A1-A6. 

Each charge alleged that the petitioner:  

Did commit the crime of aggravated felonious sexual assault, in that he 

did engage in a pattern of sexual assault with … a young girl under the age 

of sixteen and not his legal spouse by committing more than one act of 

aggravated felonious sexual assault or felonious sexual assault or both 

over a period of two months or more and within a period of five years by 

knowingly engaging in sexual penetration or purposely engaging in sexual 

contact. 

 

A1–A6.  

On June 13, 2014, the trial court held a plea-and-sentencing hearing, at which the 

petitioner waived indictment on each of the three felony informations. A7-A12; T. 2-3. 

Before the hearing, the State and the petitioner entered into a negotiated plea agreement 

pursuant to which the petitioner agreed to plead guilty to each of the charged counts and 

to serve three consecutive ten-to-twenty-year sentences, though the third sentence would 

be suspended upon completion of sexual-offender programing. T. 8-9; A7-A12. At the 

hearing, the State presented the terms of the negotiated plea and the facts upon which the 
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charges were based. T. 8-10. The petitioner then pleaded guilty to each charge, admitting 

that he committed the underlying acts. T. 9-10, 12 (Q: “Do you admit you committed the 

acts charged you intended to do so? A: “Yes, sir.”). The trial court accepted the petitioner’s 

pleas and imposed the negotiated sentences. T. 17-18. 

On June 14, 2016, the petitioner filed a motion to vacate his plea and sentences, 

arguing that he had received ineffective assistance of counsel. SA 1-6. The petitioner 

contended that the statutory definition of “pattern of sexual assault,” see N.H. Rev. Stat. 

Ann. § 632-A:1, I-c, mandated that all assaults of the same sexual variant perpetrated 

against the same victim by the same defendant within a certain period be charged as one 

single offense. See SA 4-5. The petitioner therefore contended that his abuse of A.G. 

from September 1, 2010, to October 30, 2013, constituted a single offense, not the three 

separate offenses to which he had pleaded. SA 1-6. He argued that his plea to three—

rather than one—pattern of sexual assault violated the double-jeopardy clauses of the 

state and federal constitutions. SA 5. The petitioner further argued that his prior counsel 

was ineffective because he failed to advise the petitioner of these double-jeopardy 

concerns. SA 2-3. The trial court (Houran, J.) denied the motion by order dated June 7, 

2017. A20-A31. 

On appeal to the New Hampshire Supreme Court, the petitioner raised two issues:  

 

I. Did the superior court err in ruling that the felony Informations to 

which Mr. Martinko pleaded guilty conformed to state and federal 

constitutional protections against double jeopardy; and  

 

II. Did the superior court err in its ruling that Mr. Martinko’s trial 

counsel provided effective assistance, where counsel failed to 

advise Mr. Martinko that the Felony Informations to which he 



7 

 

pleaded violated state and federal constitutional protections against 

double jeopardy.  

 

SA 11; State v. Martinko, 194 A.3d 69, 72 (N.H. 2018). The parties agreed that the 

petitioner’s appeal first required the court to determine the applicable unit of prosecution 

under the pattern-sexual-assault statute. Martinko, 194 A.3d at 72-73. 

 The New Hampshire Supreme Court first examined the petitioner’s 

double-jeopardy argument under the New Hampshire Constitution. “To determine 

whether charged offenses violate the double jeopardy protections of … [the] State 

Constitution in unit of prosecution cases, [the court] examine[s] whether proof of the 

elements of the crimes as charged will require a difference in evidence. Id. at 73. Citing 

its own precedent, the court noted that it previously “rejected the petitioner’s argument 

that the pattern sexual assault statute is intended to define as a single pattern all sexual 

assaults of the same variant committed against a single victim that occur within the same 

five-year period,” and again declined to impose such a limitation in the current case. Id. 

at 74 (internal quotations omitted). Instead, the court held that because each charge 

required the State to prove different evidence, the State “was permitted to seek separate 

convictions on the charged informations, without violating the petitioner’s protection 

against double jeopardy” under the state and federal constitutions. Id.  

 The New Hampshire Supreme Court reached the same conclusion with regard to 

the federal constitution. Id. at 74. The Court stated, “[t]o determine whether a defendant 

is subject to multiple punishments for the same offense, in violation of the protection 

provided by the Federal Constitution, [the court] must determine the unit of prosecution 

intended by the legislature.” Id. (quotation omitted). “Because the substantive power to 
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prescribe crimes and determine punishments is vested with the legislature, the question 

under the Double Jeopardy Clause whether punishments are ‘multiple’ is essentially one 

of legislative intent.” Id. at 74-75 (quoting Ohio v. Johnson, 467 U.S. 493, 499 (1984)). 

In this context, the court reiterated that to construe the pattern-sexual-assault statute to 

define all assaults of the same variant committed against the same victim within a 

five-year period as a single pattern would undermine its very purpose. Id. at 75. The court 

therefore concluded that under the federal constitution, the State was permitted to seek 

separate convictions on the charged informations. Id. 

Because the petitioner’s charges and sentences did not violate either the state or 

federal constitution, the court affirmed the denial of the petitioner’s motion to vacate his 

plea and sentences. Id.  
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SUMMARY OF THE ARGUMENT  

 

1. The petitioner presents three questions in his petition for writ of certiorari. 

The petitioner first contends that this Court should limit state courts’ use of the absurdity 

doctrine to “modern textualism,” subject to three limitations. Pet. 27. He then contends 

that the “same-evidence” test is not the proper test to use for double-jeopardy challenges 

under the New Hampshire Constitution. Pet. 32. This Court should decline certiorari as to 

these questions because they were neither raised in, nor decided by, the state court.  

Further, these questions relate to how a state high court may interpret the state’s 

own law and constitution. This Court too should not grant certiorari to address such 

questions as it is “bound to accept the interpretation of [state] law by the highest court of 

the State.” Hortonville Joint Sch. Dist. No. 1 v. Hortonville Educ. Ass’n, 426 U.S. 482, 

488 (1976). 

2. The petitioner next contends that the State violated his rights under the 

state and federal double-jeopardy clauses when it charged him with three pattern-of-

sexual-assault crimes for what he contends was one continuous pattern of sexual assault, 

and therefore, one crime. At the heart of the petitioner’s remaining question presented is 

the assertion that N.H. Rev. Stat. Ann. § 632-A:1, I-c requires the State to charge as a 

single crime all assaults of the same sexual variant perpetrated against the same victim by 

the same defendant within five years. The petitioner argues that because the State did not 

follow this alleged mandate and instead charged him with three crimes, he was 

improperly punished multiple times for one criminal offense. However, the New 

Hampshire Supreme Court has twice held that N.H. Rev. Stat. Ann. § 632-A:1, I-c 
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contains no such mandate. And while framing the issue on appeal as one of double 

jeopardy, the petitioner’s real challenge is to this holding. Again, this Court should not 

grant certiorari to second-guess a state high court’s interpretation of its own state law.  

Moreover, resolving this question presented in favor of the petitioner does not 

change the outcome of this case. Even under the petitioner’s proposed construction of the 

statute, his pleas and sentences are still constitutionally sound because the underlying 

charges were based upon three separate patterns of sexual assault and therefore, he was 

properly charged with and punished for three crimes.  
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REASONS FOR DENYING THE WRIT OF CERTIORARI 

 

 This Court should deny the petition for writ of certiorari. The petitioner has not 

preserved many of the issues he raises. Moreover, there is no reason or precedent for this 

Court to insert itself into a decision of a state court interpreting and applying the state’s 

own law.  

1. The questions presented by the petitioner regarding the absurdity 

doctrine and the proper test to use for state double-jeopardy 

challenges were neither raised in, nor decided by, the state court. 

 

 The petitioner contends that this Court should limit state courts’ use of the 

absurdity doctrine to “modern textualism,” subject to three limitations. Pet. 27. He also 

contends that the “same-evidence” test is not the proper test to use for double-jeopardy 

challenges under the New Hampshire Constitution involving numerous charges under the 

same state statute. Pet. 32. 

 The petitioner did not address, nor did a court pass upon, either of these 

arguments at any point during the state court proceeding. See, e.g., Clingman v. Beaver, 

544 U.S. 581, 598 (2005) (“We ordinarily do not consider claims neither raised nor 

decided below.”); United States v. Williams, 504 U.S. 36, 41 (1992) (“Our traditional rule 

… precludes a grant of certiorari only when the question presented was not pressed or 

passed upon below.”). Therefore, this Court should deny certiorari as to those questions 

presented on this ground alone. 

 Notably, with regard to the petitioner’s challenge to the use of the same-evidence 

test, the New Hampshire Supreme Court has acknowledged that while it has articulated 

the same-evidence test in state double-jeopardy cases, it has not consistently applied it. 
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Martinko, 194 A.3d at 73. Therefore, the court has invited litigants to suggest a 

formulation of the double-jeopardy test to be applied under the state constitution. Id. 

(citing State v. Locke, 96 A.3d 962 (N.H. 2014)). However, “Neither party … accepted 

… [the] invitation in this case.” Id.  

 Against this backdrop, even on appeal to this Court, the petitioner fails to 

advocate for a formulation of the double-jeopardy test to apply to the New Hampshire 

Constitution. Instead, he asks this Court for “guidance” because it is a “superior court” to 

the New Hampshire Supreme Court. Pet. 33. That is not the function of this Court. 

2. This Court cannot second-guess a state high court’s interpretation of 

its state law. 

 

 The petitioner next asserts that the State violated his rights under the state and 

federal double-jeopardy clauses when it charged him with three counts of pattern-of-

sexual-assault for what he contends was one continuous pattern of sexual assault, and 

therefore, one crime. However, the New Hampshire Supreme Court has twice held that 

N.H. Rev. Stat. Ann. § 632-A:1, I-c does not require that all assaults of the same sexual 

variant, perpetrated against the same victim by the same actor within a certain period, be 

charged as one pattern-of-sexual-assault aggravated felonious sexual assault. In light of 

this, the petitioner argues that this Court can overrule this state court precedent because it 

is a “superior court,” and the New Hampshire court misinterpreted the language of the 

New Hampshire statute. Pet. 30-32. This Court should decline the petitioner’s invitation 

to supplant a state high court’s interpretation of a state statute with its own interpretation 

of the same. 
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 It is hornbook law that this Court cannot review decisions of state courts 

construing state law. This Court is “bound to accept the interpretation of [state] law by 

the highest court of the State.” Hortonville Joint Sch. Dist. No. 1 v. Hortonville Educ. 

Ass’n, 426 U.S. 482, 488 (1976). The Double Jeopardy Clause provides no exception to 

this rule, and no basis for this Court to second-guess the legitimacy of state high courts’ 

interpretations of their own state law. Neither this Court nor any federal court suggests 

otherwise. The New Hampshire Supreme Court has held that N.H. Rev. Stat. Ann. 

§ 632-A:1, I-c does not require that all assaults of the same sexual variant perpetrated 

against the same victim within the statutorily defined time period as one pattern-of-

sexual-assault aggravated felonious sexual assault. Martinko, 194 A.3d at 75; State v. 

Jennings, 929 A.2d 982, 991 (N.H. 2007). Instead, “to construe the pattern sexual assault 

statute to define all assaults of the same variant committed against the same victim within 

a five-year period as a single pattern would undermine its very purpose.” Martinko, 194 

A.3d at 75; see Jennings, 929 A.2d at 991 (“[R]eading ‘pattern of sexual assault’ to 

encompass every assault of a given variant that occurs within five years would lead to an 

absurd result.”). This determination is conclusive and unreviewable.  

Moreover, the petitioner’s proposed construction of N.H. Rev. Stat. Ann. 

§ 632-A:1, I-c is not sound. Contrary to the plain language of the statute, the petitioner’s 

interpretation requires the addition and removal of statutory language to give it force. To 

conform to the petitioner’s interpretation, one would have to revise the statute to read: a 

“‘pattern of sexual assault” means “all assaults of the same sexual variant commit[ted] 

… under RSA 632-A:2 [or] RSA 632-A:3, or both, upon the same victim over a period of 
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2 months or more and within a period of 5 years.” This is not what the statute provides, 

and as the New Hampshire Supreme Court has made clear, it will not add language to a 

statute that the legislature did not see fit to include. State v. Pessetto, 8 A.3d 75, 79 (N.H. 

2010). 

Because N.H. Rev. Stat. Ann. § 632-A:1, I-c permitted the State to charge the 

petitioner with three separate crimes, the charges will not violate the state or federal 

double-jeopardy clause unless the multiple charged patterns of sexual assault comprised 

the same individual acts of sexual assault. They do not, and the petitioner does not claim 

to the contrary. Therefore, the state court’s determination that the charging and 

sentencing in this case did not violate the federal Double Jeopardy Clause does not 

conflict with this Court’s precedent.  

3. There are alternative grounds to support the result in this case. 

 

Finally, this Court should deny the petition because there are alternative grounds 

to affirm that New Hampshire Supreme Court’s decision. Even under the petitioner’s 

proposed construction of the statute—that is, that N.H. Rev. Stat. Ann. § 632-A:1, I-c 

requires the State to charge all assaults of the same variant committed against the same 

victim within a five-year period as a single pattern of sexual assault—he still committed 

three pattern-of-sexual-assault crimes for which the State could (and did) charge him 

separately. Therefore, the petitioner did not receive multiple punishments for the same 

conduct; he received three punishments for three crimes.  

The petitioner argues that contrary to his interpretation of the statute, the State 

arbitrarily divided by time period one continuous pattern of sexual assault into three such 
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patterns, and therefore, unconstitutionally charged three aggravated felonious sexual 

assaults. Pet. 26. However, for this argument to prevail one of the following would need 

to be true: first, that the petitioner engaged in only one variant of sexual assault, or 

second, that the State intended to charge a multi-variant pattern as one aggravated 

felonious sexual assault. Neither is true.  

First, the petitioner admitted that he engaged in two variants of sexual assault—

sexual penetration and sexual contact. See N.H. Rev. Stat. Ann. § 632-A:1, IV, V (2016); 

T. 9-10 (the petitioner made A.G. touch his penis “on occasion” and engaged in sexual 

intercourse with A.G. when she was 12 and 13 years old). Thus, even under his suggested 

construction, the petitioner did not engage in a pattern of single-variant assaults that the 

State would need to charge as a single pattern. 

Second, the State did not charge the multi-variant assaults as one pattern. Rather, 

each information provided as follows:  

DAVID MARTINKO … did commit the crime of aggravated felonious 

sexual assault, in that he did engage in a pattern of sexual assault with … a 

young girl under the age of sixteen and not his legal spouse by committing 

more than one act of aggravated felonious sexual assault or felonious 

sexual assault or both over a period of two months or more and within a 

period of five years by knowingly engaging in sexual penetration or 

purposely engaging in sexual contact. 

 

A1-A7 (emphasis added). The italicized “or” is fatal to the petitioner’s argument because 

it demonstrates that the State contemplated that the charged patterns may comprise one or 

more acts of sexual penetration or sexual contact, but not both. 

 Instead, the evidence and the informations support three distinct patterns of abuse. 

The petitioner admitted that he made A.G. touch his penis “on occasion” from September 
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1, 2010, to August 31, 2011, when she was 12. T. 9-10. This is consistent with the first 

information. A1-A2. Consistent with the second information, the State proffered and the 

petitioner admitted that he had sexual intercourse with A.G. “every night or every other 

night” from September 1, 2011, to August 31, 2012, when she was 13 years old. T. 10; 

A3-A4. Third, after the petitioner stopped abusing A.G around her fourteenth birthday, 

the State proffered and the petitioner admitted that he resumed having sexual intercourse 

with A.G., but “once a month or so,” from September 1, 2012, to October 31, 2013. 

T. 10; A5-A6. This cessation coupled with the change in frequency in abuse constitutes a 

third pattern of sexual assault, consistent with the third information. See State v. Krueger, 

776 A.2d 720, 722 (N.H. 2001) (the evidence supported finding two separate assaults 

where a video showed that there was time for reflection between the acts).  

Because the evidence to which the petitioner admitted supported three distinct 

patterns of sexual assault that are not based upon any overlapping conduct, the petitioner 

was not punished multiple times for the same offense, even under his own construction of 

the statute. Thus, neither the petitioner’s plea nor sentence would conflict with the 

Double Jeopardy Clause of the federal constitution even under his construction of the 

state statute. 
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CONCLUSION 

  

The petition should be denied. 
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