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QUESTION #1-

QUESTION #2-

QUESTIONED PRESENTED

Hhether the District Court erred in dismissing

Watsons 2241 motion for lack of jurisdiction?

Whether in light of Decamps v United States,
or Mathis v United States or United States
v Hinkle,Watsons prior conviction does not

qualify him as a career offender?
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all parties to the proceeding in the court whose judgment is the subject of this
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NOTICE, Opinions Below found in back of petition,2 pages.
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT  of Mandamys

1

Petitioner respectfully prays that a writ of certiorari issue to review the j udgment below.

OPINIONS BELOW

k4 For cases from federal courts:

to

The opinion of the United Sta.tes court of appeals appears at Appendix
the petition and is . '

[ 7 reported at ; or,

[ } has been designated for publication but is not yet reported; or,

[ ] is unpublished.

to

The opirﬁon of the United States district court appears at Appendix
the petition and is ‘

[ ] reported at ; OF,
[ ] has been designated -for publication but is not yet reported; or,
[ ] is unpublished.

- [ ] For cases from state courts:

The opinion of the highest state court to review the merits appeafs at
Appendix ‘to the petition and is

[] reporte'd at i _' ; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the __ ___ court,
appears at Appendix to the petition and is

[ 1 reported at ; or,
[ ] has been designated fm publication but is not yet reported; or,
f1is unpubhshed

21



JURISDICTION

[xX For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _1/9/18 denied it on 2/20/18 .

[ ] No petition for rehearing was timely filed in my case. |

kX A timely petition for rehearing was ?enied by the United States Court of
Appeals on the following date: 8/29/18 — , and a copy of the
order denying rehearing appears at Appendix :

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on - (date}
in Application No. __ A ‘

The jufisdiction of this Court is invoked under 28 U. 8. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy.of that decision appears at Appendix

[- 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing .

appears at Appendix, .

[ ] An extension of time to file the petiﬁion for a writ of certiorari was granted
to'and including (date) on (date) in
Application No. ___A o -

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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| STATEMENT OF JURISDICTION
This 1s an appeal from the dismissal of a Petition for ‘a Writ of Habeés Corpus
under 28 U.S.C. § 2241 (“§ 2241 'Motion”), on November 15,2017. See CvDoc.:l !
Henson timely filed a Notice of Appeal on January 9, 2018. See CV_Doc. 14.
- Subsequently, on February 20,-2018, the Eighth Circuit issue_d an Order granting
Watson’s Motién for -In Forma Pauperis (“IFP™). This Court has jurisdiction pursuant
to 18 U.S.C. §3742(a) and 28 U.S.C. § 1291, SUPreme“C_OUY‘t f’fs jurisdi-c.tion-
' STATEMENT OF THE ISSUES
A.  Whether the District Court erred in dismissing Watson’s § 2241 Motion
for lack of jurisdiction. |
B. Whéther, in light of Mathis v. United States, 136 S:Ct. 2243 (2016) and.
United States v. Hinkle, 832 F.3d 569 (5" Cir. 2016), Watson’s prior convictions do

not qualify as predicate convictions for the career offender.‘Guideline' reqiu'ring

resentencing without the career offender enhancement.

1

“CvDoc.” refers to the Docket Report in the United States District Court for the District of
Eastern District of Arkansas, Helena Division in Civil No. 2:17-cv-00180-BSM, which is
immediately followed by the Docket Entry Number. “Doc.” refers to the Docket Report in the United
States District Court for the District of Eastern District of North Carelina, Eastern Division in
Criminal No. 4:12-¢r-00053-F-1, which is immediately followed by the Docket Entry Number.
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STATE_MENT OF THE CASE

A.  Courseof Proceedings and Disposition Below _

On April 10,2012, a grand jury sitting in the United States District Couﬁ for
the Eastern Di St_l‘ipt of North Cardlina, Eastern Division, retumed a three (3) coulnt
Indictment chargiﬁg Watson. See Doc. 1. Count 1 charged Watsbn with Conspiracy
to Distribute and Possess With [ntent to Distribute 28 Grams or More of Cocaine

Base (“Crack”),‘ a'Que‘mtity of Cocaine, and a Quantity of Marijuana, in violation .of
21 U.S.C. §§ 846 and 841(a)(1). Jd. Count 2 charged Watson with Distributionofa
Quantify of Cocaine Bése, Heroin, and Marijuana, in violation of 21 US.C §
841(a)(1). /d. Count 3 charged Watson with Distribution of 28 Grarﬁs of More of
Cocaine Base and Marijuana, 1'1‘1 violation of 21 US.C. § 841(;1)(1). Id. The
Indictment also cqntained an Allegation of Prior C'(l)nviction ana Forfeitufe Notice
(pursuant to 21 U.S.C. § 853(p)). Id.
. On‘June 4, 270] 2, an Arraignment Hearing was held and Watson entered a pléa
of guilt on Count 1 of the Indictment, pursuant to a written Plea Agreement. See
Docs. 18, 19. |

On November 7, 2012, Watson was sentenced to a term of 141 ﬁlonths’

imprisonment, 5-years Stipervised Release, a restitution of $2,370, and a Mandatory

Special Assessment Fee of $200. See Docs. 25, 26.



On September 14, 2015, Watson filed a Motion for Sentence Reduction

pursuant to 18 U.S.C. § 3582(c)(2) and Amendment 782, which the Court denied on

| September 17, 2015 because Watson’s offense resulted from the application of the.

career offender guideline. See Docs. 33, 34.

On October 10,2017, 'Wat.son filed _u@%l Motion. However, on November
15,2017, the Céuft iséuéd an Ofder dismissing Watson’s § 2241 Motion for lack bf
jurisdiction. See CvDocs. 1, 13. |

On January 9, 201 8, Watson filed a Notice of Appeal .fe: dismissal of his §
2241 Motion. See CvDoc. 14. On February 20, 2018, Watson’s Motion for IFP was
granted. | | |

B. Statement of the Relevant Facts

1. Offense Conduct
In or about November 2009 and continuing until on or before November 2,
2011, in the Eastern Dll'rstri ct of North Carolina and elsewhere, Watsoﬂ did knowingly
and intenﬁonalif cdmlbine, conspire, confederate, agree and have .a taéit
understanding with others to distribute twenty-eight (28) grams or more of éocain_e,
Schedule II controlled substances, a quantity of heroin, and a q'ua_mtity of martjuana,
Schedule I controlled substances in violation of 21 United States-Code, Section

841(a)(1). See Doc. 1 at I.



2. Plea Proceeding
On June 4,2012, an Arraignment Hearing was i elld before Senior Judge James
C.Foxin Wilmingtoﬁ. See Doc. 18. Watson entered a plea of guilt oﬁ Count 1 of the
Indictment; and Countsl 2 and 3 to be dismissed at Sentenéing pursuant to Plea
Agreement. See Doc. 19. Watson was advised of rights, charges and m.aximulm
penalties. The case was referred to Probation Office for the preparation of the PSR.
3. Sentencing Proceedings |
: On November 7, 2012, a Séntencing Hearing wés held before Senior Judge
James C. Fox in Wilmington. See Doc. 25. The Court sentenced Watson as a career
offender, to a term orf 141 months’ imprisonment, 5 years Supervised Release; a
restitution 0f$2;370, ancli a Mandatory Special Assessment Fee of $200. See Doc. 26.
| Counts 2 and 3 of the Indictment were dismissed on tize motion of the Unitea States.
“No direct appeal was filed in this case.
L | 4. Postconviction Proceeding
On October 10, 2017, Watéon filed a § 2241 Motion, arguing that the Co#rt
misclassified him as a career offender, in li ght of Mathis and Hink(e‘. HoWever, on
November 15,2017, the Court issued an Order dismissing Watson’s § 2241 Motion

for lack of jurisdiction. See CvDocs. 1, 13.
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On January 9, 2018, Watson filed a Notice of Appeal re: dismissal of his §
2241 Motion. See CvDoc. 14. On February 20, 2018, Watson’s Motion for IFP was

granted.

C. Statement‘ of the St_andard of Reviews

Appellate review of a defendant’s sentence is limited to determining whether
the sentence is “reasonable.” United States v. Battiest, 553 F.3d 1132, 1135 (8" Cir.

2009) (citing Gall v. United States, 552 U.S. 38, 51 (2007)). Determining

' reasonableness includes consideration of any procedural errors made during the

sentencing process as well as the substantive reasonableness of the sentence itself.

United States v. Mosby, 543 F.3d 438, 440 (8" Cir. 2008). As relevant in Watson’s

~ case, a district court commits procedural error by failing to provide an adegnate

explanatlon for thie sentence imposed. Gall,552 U.S. at 51. Where the defendant fails

to exphmtly object at the sentencmg heartng to the lack of explanatlon prowded for

_ the sentence imposed, this Court applies plain error analysis. United States v.

Linderman, 587 F.3d 896, 899 (8™ Cir. 2009).

“De novo review requires an appellate court to review the case anew, without
any formal deferénce to the decision below ... . Brown, supra note 2,at 35 9.' De névo
review is tyiaically applied to conclusions of law as oppésed to factual

determinations.” 7d. Under this standard, the appellate court reviews the district



court’s legal conclusions de novo, giving no deference to the lower court’s decision
while taking the. facts in the light most favorable to the ndnlnoving 'party. ’Jd.
Although thelappelléte court owes the district court no deference;“[i]ndependent
appellate revi eWn ecéss'arily entails a careful consideration of the district court’slegal
analysis, and an efficient and sensitive appellate court at least wﬂl n_aturally‘ constder
this analysis in undertaking ité review.” Salve Regina College v. Russell, 499 U S.
225,232 (1991).

ARGUMENT

As apreliminary matter, Watson respectfully requests that the Court bc mindful
that “a pro se comﬁlaint should be given liberal construction, we mean that if the
essence of an allegatio;a is discernible then the district court should construe the
complaint in a way that permits the layperson’s claim to be considered vs./ithin the
proper legal framework.” See Solomon v. Petray, 795 F.3d 7:77? 787 (8™ Cir. 2015);
Estelle v, "Gamble, 429 U.S. 97, 106 (1976) (same); and Haines v. Kerner, 404 U.S,
519, 520 (1972) (same). | |

A.  The District Court Erred in Dismissing Watsonfs § 22_41
Motion for Lack of Jurisdiction.

Title 28 United States Code, Section 2241 confers jurisdiction on district courts

to 1ssue writs of habeas corpus in response to a petition from a state or federal



prisoner who “is in custody in violation of the Constitution or laWs or treaties of the
United States.” 28 U.S.C. § 2241(a) and (c)(3). A petition for habeas corpus under 28
U.S.C. § 2241 ﬁlust bé filed in the district of confinement. Nickols v. Symmes, 553
F.3d 647 (8" Cir. 2009). A federal prisoner must challenge the.legalit& of his
detention by motion under 28 U.S.C. § 2255, blgt may challenge the manner or
execution of his sentence under 28 U.S.C. § 2241. Deroo v. United Sfates, 709 F.3d
1242 (8" Cir. 2013). | |
In Watson’s § 2241 Motion, Watson asserted factua] innocénce of his sentence
elﬂlance_ment due to -a 'change of law. As such, Section 2255 is inadequate or
mneffective beca.us-e of: (1) the existence of new interpretation of statutory law .in
Descamps and Mafhz’s, (2) which was issued after Watson had a meéningful time to
incorporate the new in'tefpretation into his direct appeals or subsequent motions, (3)
that is retroactive, and (4) applies to the petition’s merits such that it is more likely
than not that no reasonable trier -of fact would have enhanced his rsentence. See
Woaten, 677 F.3d at 3707'—08. | |
| Watson’s sentence wés drir‘ven by his sentencing enhancement pursuant to
U.S.S.G. § 4B1.1. This enhancement virtually increased his sentence. As such,
because he is actually'innocent of said enhancement, he should be resentenced to'a

significantly less harsh sentence.



In order for Watson to prorceed under 28 U.S.C. § 2241, he must must shéw
that his remedy under § 2255 is inadequate or ineffectiver by satisfying four
conditions: (1) “the exi‘stence of a new interpretation of statutory law,” (2) “issued
after the petitioner lléd a meaningful time to incorporate the new interpretation iﬁto
his direct appeals or subsequent motions,” (3) that 1s retroactive, aﬁd (4) applies to
the petition’s merits sﬁch that it is “more likely than not that no reasonable juror
would have [enhanced his sentenpe]”. Hill, 836 F.3d at 595.

Watson meets the above requirements as follows:

Descamps and Mathis are both new interpretations of statutory, law, which were
issued after thson had a meaningful time to incorporate the new interpretation into
his direct appeal or subsequent motions. In Hill, the governinent conce;ded tilat
Descamps was retroéctive. In Holt v. United States, 843 F.3d 720 (7* Cir. 2016), the
Court held th-at su'bs.tantive decisions such as Mathis presumptively apply
retroactively on collateral rev.iewj See, e.g., Davis v. United Staé‘es, 417 U.S..333,94
S.Ct. 2298 (1974); Montgomery v. Louisiana, 136 S.Ct. 718 (2016)_

These cases apply to the petition ’,S merits suchlthat it is “more likely than not
that no reasonablg juror [or trier of fact] would have [enhanced his sentence]”. Hill,

836 F.3d at 595.
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B.  In Light of Mathis v. United States, 136 S.Ct. 2243 (2016) and
United States v. Hinkle, 832 F.3d 569 (5" Cir. 2016), Watson’s
Prior Convictions Do Not Qualify Him as a Career Offender
Requiring Resentencing Without the Career Offender
Enhancement. ' :

In this case, the District Court erred in determining that Watson was a career
offender within the meaning of U.S.S.G. § 4B1.1, which provides:

A defendant is a career offender if (1) the defendant was at least
eighteen years old at the time the defendant committed the instant
offense of conviction; (2) the instant offense of conviction is a felony
that 1s either a crime of violence or a controlled substance offense; and
(3) the defendant has at least two prior felony convictions of either a
crime of violence or a controlled substance offense.

Inlight ofDe.scanzp.s v. United States, 133 S.Ct. 2276, 186 L.Ed.2d 438 (201 3)
atson 1s not a career cr.iminal,r and his sentence violates due procéss of Law and
constitutes a complete ﬁliscam'age of justice.

The district court classified Watson as a career offendér under U.S.S._G. §
4B1.1 because of his prior conv.icﬁons. Watson contends that his—Possession with
Intent to Deliver Créck Cocaine, Case No. 2005-05-07-1 566, In violationrof South
Carolina Code of Laws: Title 44 Health Code—should not have been classified as a

“controlled substance offense” for the purpose of § 4B1.1(a)(3) because the'c_slements

~of that South Carolina crime differ from the definition in § 4B1.2(b).



SECTION 44-53-370. Possession with Intent to Distribute.

Prohibited acts A; penalties. (a) Except as authorized by this article it
shall be unlawful for any person: :

(1) to manufacture, distribute, dispense, deliver, purchase, aid, abet,
attempt, or conspire to manufacture, distribute, dispense, deliver,.or
purchase, or possess with the intent to manufacture, distribute, dispense,
deliver, or purchase a controlled substance or a controlled substance

analogue;

(2) to create, distribute, dispense, deliver, or purchase, or aid, abet,
attempt, or conspire to create, distribute, dispense, deliver, or-purchase,
or possess with intent to distribute, dlspense dehver or purchase a
counterfelt substance,

Note: 44-53-460 Reduced sentence for accommodation offense:
- delivery/distribution was only for accommodation to another individual and not for
profit or to inducé addiction Misdemeanor: <6months and/or <$1,000. |
Section 4B1.2 or the Guidelines defines a controlled substance offense as
follows:
an offense under federal or state law, punishable by imprisonment for a
term exceeding one year, that prohibits the manufacture, import, export,
distribution, or dispensing of a controlled substance (or a counterfeit
substance) or the possession of a controlled substance (or a counterfeit
substance) with intent to manufacture, import, export, distribute, or
dispense. U.S.S.G. § 4B1.2(b).
Relevant as a pillar of the holding by the United States Supreme Court is the

Court’s discussion of the statute’s divisibility, or lack of it. The topic has come to be

known as the “means-versus-elements” question, see Mathis, regarding the issue of

10



whether a predicate prior conviction under the career offender musf qualify as such
under the clements of the offense simpliciter, without exfending the modified
categorical approach to separate statutory definitional provisionslthat 1ﬁerely establish
the means by which referenéed elements may be satisfied ,,,rathér than stati:ng
alternative elements or versions of the offense. The Court- de_terminé.d that a
- categorical approach verses a modified approach, regarding_the elements must be
employed: The -Si‘xth ‘Circuit has established as a precedence all the aforemen_tioﬁed
Supreme Court jurisprudence, i ¢. Descamps and Mathis, adopting iﬁ agreement with
such. Thus, Watson does not have the required predicate offens'es., convictions, which
qualify him under the career offender guideline; Watson is not a caréer cr.ixﬁina], and
his sentence viclates due process of law and constitutes a complete miscarriage of
Justice, as he is today factually innocent of his ,careér offender conviction. -

The. question in t'his case is whether the South Carolina statutes under which
Watson was con\}icted are “divisible.” See, e .g ., Descamps v. United Siqtes, 1‘33
S.Ct. 2276, 2281 (2013). A statute is “divisible” when it “sets out one or more
elemenfs of the offense iﬁ the alternative—for example, stating that burglary involves

entry into a building or an automobile.” 7d

11



As the Sﬁpreme Court explained in Descamps:

“[1]f one alternative (say, a building) matches an element in the generic

offense, but the other (say, an automobile) does not, the modified

categorical approach permits sentencing courts to consultalimited class

of documents, such as indictments and jury instructions, to determine

which alternative formed the basis of the defendants prior conviction.”
Id. As such, ‘ﬂle definition .of “possession” in sections S.C. Code Ann. §
44-53-445/370 sets forth different offenses. Thérefore, “Possesséon’_’ can be.actual or
 con structj\{e. “Actual” posses'si on is having the drug 0.1'1 your person or in your hand.
“Constructive” pésséssion 1s a little trickier: do you have domain and contr01 over fhe
substance. Constructive cases tend to come up in cases where a dl;ug is found in a
common area of a housé or in a car. The State must prove beyond a reasonable doubt
that a person intended to possess the controlled substance. Mere preseﬁce 1sn’t
enough. However, multiple people can have possession of the same drug.
“Manufacture’; inclu_des the packaging or repackaging of the substance or lébeliﬁ gor
relabeling of its contamer as well as the production, preparation, propagati 6n,
compounding, coﬁversion or processing of a controlled .substa-nce by any means.
“Sell” and “deliver” under the statute refers to the transfer for compensation (“sell”)
or the actual or bdnstﬁlc;tivé transfer to another person (“derliver”). |

Because the statute is divisible, our next step is to apply the “modified

categorical approach.” Howard, 742 F.3d at 1347. Under the modified categorical

12



approach, we coﬁsult any Shepard documents that the Government submitted to
determine which versic;n of the crime Watson was convicted of, The Government
submitted the‘cha‘rging document, the plea agreement, the judgmeht of convigti on,
and the PSR. The first three documents are Shepard documents. F rom these
documel1té, we are only permitted to conclude that Watson pdsseésed a controlled
substance. See e.g., Curfis Johnson, 559 US. at 138, 130 S.Ct. at 1269-70
(“[N]Jothing in the recprd” permitted the court to cc;ﬁcl‘ude that. thé cqnyioti on “rested
- upon anything more‘ than the least of these acts.”); Moncrieffe v. Holder, __ U.S.
_ L1338t 1678, 1684, 185 1..Ed.2d 727 (2013) (“fW]e must presume that fhe
-conviction rested upon nothing more than the least of the acts clr'iminalized..._.”)
(quotaﬁons and alterations omitted).
A divisible statute is one that “comprises mgltiple, altemativé versions of a
| crime.” Id. at 2284. Thé difficulty of this situation is that the sentenéing court mﬁst
determine which version of the crime the defendant was ooﬁvicted of,- without
engaging in the type of fact finding that thé Sixth Amendment requires be done by a
jury. The Supremé Céurt’s solution to this difficulty is to allow _the sentenci_ng 001.111
to refer only to b‘hep&rd documents to determine which version éf the crime the
defendant was donvictea of. Shepard documents include “the ﬁh-arging document,...

a plea agreement or transcript of colloquy between judge and defendant in which the

13



factual basis for ﬂle plea was confirmed by the defendant, or ... some comparable
Jjudicial record of this information.”” Shepard, 544 U.S. at 26, 125 S.Ct. at 1263 .
Under S‘ﬁepard aﬁd Déscamps, a sentencing court may not rely. on a PSR from
an unrelated proceeding in place of a Shepard document. it is not a éhargi_ng
document, a plea agreement or colloquy, or a comparable jpdicial record. Sec
Shepard, 544 1 .S. at 26,125 S.Ct. at 1263. To allow the use of the PSR in the mahner
advocated by the Government would be inconsistent with the Court’s holding.in
Descamps that, “When a defendant pleads guilty to a crime, he waives his right to a
- jury determination of only that offense’s elements; whatever he says; or fails to say,
about superﬂudus fa'cté cannot license a later sentencing court to impose extra
punishment.” See Descamps, 133 S.Ct. at 2288. |
In re Williams, 826 'F.3ci 1351, 1356 (2016) _(pn'or convictions for a “felony
drug offense” are “not even arguably affected by Johnsons holding regardin g the
ACCA’s residual-clause d.efi-n,iti.on of a violent felony.”). Though there are ﬁo
Shepard documents in the record to elucidate the histbry of this cénviction, S.C. Code'
CAnn. § 44-53-370(b)(2) provides that a person convicted of possession with intent to
distribute coéaiﬁe, a Schedule II controlled substance, “is gu.ilty ofa féloﬁy and upén
conviction, for a first offense must be umprisoned not more than ﬁvé years or fined

not more than five thousand dollars, or both.”
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In Marhijs v. United States, 136 S.Ct. 2243 (2016), the Supreme Court set forth
how a court determinés whether a statute is divisible and therefore w]llether,. in
employing the modified categorical approach, documents pertaiﬂing to the prior
conviction may be usled to ascertain if that conviction cdmes within a federal
definition of an offense or has thé elements of an enumerated dffense. The decision
in Mathis plainly and ‘unmistékab]y leads to the conclusion that the definition of
“possession” in section 481.002(8), as authoritatively interpreted by the Téxas Court
of Criminal Appeals sefs forth various means of committin g an offense and doés not
set forth in the disjunctive separate offenses. See Lopez v. State, ,108 S.W.3d_ 293,299
(Tex. Crim. App. 2003) (citing Rodriguez v. State, 89 S.W.3d 699, 701 (Tex.
App.—Houston [1st 'Da:st.] 2002, pet ref’d)).

The Supreme Court’s deci sion in Mathis dealt with the Arm ed Career.Crimiln al
Act (ACCA), riot the federal eﬁhancement sentencing. However, the primary focus
of the Court’s decision in Mathis was how to detennine' whether .a Statute 1s
| “divisible” and therefore whether the modified categorical approach can be usec_i to
determine, when a statute defines more than one offense, bf whjch .offense a
defendant was convicted. Jd. The decision in Mathis clariﬁ.ed when and how the
modified categ;)rical.approach is applied in the context of federal sentencing. With

exceptions not relevant to this appeal, courts generally used the categorical and
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modified categorical approaches in applying the federal sentenci.n g Guidelines. See,
e.g ., United States v. Najera-Mendoza, 683 F.3d 627, 629 (5™ Cir. 2012) (citing
United b”tales v. Miranda-Ortegon, 670 F 3d 661, 663 (5" Cir. 2012)). The Maz‘/.his
decision is bontrolliﬁg regardin g the methodology of the modified categorigal
approach, and courts im'lst now apply its holdings, even if they are contrary to prior
precedent of this court. |
: 'The decision 1n Marthis instructs that there is a differenlce beMeen alternative
elements of an offense and a]temétive means of éatisfying a single eleﬁ]ent. See
Mathis, 136 S.Ct. at 2250. Elements must be agreéd upon by a jury. /d. at 2256.
When a jury is not required to agree on the way that a particular requiremgnt of ‘an
offense 1is met‘, the Way of satisfying that requirement is a means of committing an
offense not an élement ;)f the offense. /d. At issue in Mathis was an lowa burglary
statute that proscribed ehtry into or onto locations that included a btﬁ lding? a
structure; land--, water or an air ‘vehicler. Id . at 2250; see also,r Iqwa Code§§ 702.12,
713.1. Because generic burglary does not proscribe ‘bﬁrgla‘ry of vehicles, the Iowa
offense was overly inclusive; it included conduct that was not generic burgla.i'y.
Mathis, ?36 S.Ct. at 2250. The sentencing court looked to the décuments pertaining
to Matl1is’s prior coﬁvi ctions, which revealed that Mathis had burgled structures not

vehicles, and the district court concluded that the sentencing enhancement under the
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ACCA applied. The Eighth Circuit affirmed, holding that whether the itemized list
of places “amount[ed] to alternative elements orm erely alternative means to fulfilling
an element, th¢ statute 1s divi'sible, and we must apply the modified catego.n'éall
approach.” The Sﬁpreme Court disagreed and reversed the Ei ghth Circuit béc_:ausé the
lowa Supreme Colurt has held that the lowa statute sets forth “alternative method|s]
of comiﬁitti ng [‘th"e]- sinéle crime,” and an Iowa “jury need not agree on which of the
locations was actually involved.”Maz‘hts, 136 S.Ct. at 2250 (quoting State v. Dun can,
312 N.W.2d 519, 523 (Towa 1981)).

In United States v. Hinkle, 832 F.3d 569 (5" Cir. 2016), defendant Hiﬁkle
| appealed his sentence, contending that the district court erred in detei’mining that Ahe
was a career offender within the m'eaning of US.S.G. § 4B1. 1(a). Hipkle argued that
- neither of his prior Téxas convictions, one for burglary and the other for delivery of
a controlled substant-:e,’ cohstituted a predicate offense under the career-offender
guidelinesi'provision] The Court’s decision turned upon whether the particuiar Texas
statutes ét issue were divisible such that a court may use the modified categorical
approach to determine whether a defendant convicted under Texas law of kriowiﬁ gl_y ‘
delivering a controlled substance ‘was convicted of delivery by one of the parti‘c_u_iar
means proscribed under Texas law. In light of the Supreme Coﬁrt’s,_-recenf decision

i Mathis v. United St"at"es, 136 S. Ct. 2243 (2016), the Hinkle Court concluded that
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his conviction for delivery of a controlled substance is not a “cofltrélled substance
offense” within the meaning of t.he Guidelines, and therefore, the career-offen(ier
enhanceinént did not apply based on the record presently before the Court. The Court
vacated Hinklefs sentence and remanded for resentencing without the career offender
Guideline enhancement.

The definition of “deliver” in section 481 002(8) 1n conjunction with section
4811 lé(a) sets forth different offenses, such that delivering a controlled substance.
by “offering to sell™ it is a separate and distinct offense from delivering a controlled
substance by “transfer[ing], actually ..., to another a controlled substance.” Hinkle
contends that the various definitions of “deliver” in section 481.002(8) of fhe Texas
statute are not el ements,of sepa'rate offenses but are various means of 'committiﬁg the
offense of “deliver[ing] ... a controlled substance.” The Govemm‘ent conten‘d_srthat the
Texas indictment cah be used to “narrow” the offense of which Hinkle was convicted
fo the offense of “deliﬁe';‘[iﬂg] ...acontrolled substance” by “transfer[ing] [it] actually
... to another.” Both rely on De'_scamps in support of their respéctive ﬁositions.

In Hinkle, under the categorical approach, the government conceded that a
conviction of delivering a controlied substance “by offering to sell”” that substance,

the crime would not come within the definition of a “controlled substance offense”

under § 4B1.2.
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Here, Witson contends that the South Carolina law should be tfeated the same
way. The key phrase in § 4B1.2(b) is “manufacture, import, export-, distributioni or
dispensing”. As with most other récidivi st enhancements, these words are app].ieci to
the elements o_fthe crilne of conviction, not to what the accused »aid in fact. See, e.g.,
Mathis v. United Srm.'es, 136 S. Ct. 2243 (2016).

In the.sal;’le manner, Watsons’ Possession with Intent to I_)el]iver conviction 1s
~ not a “controlled substance offense” and does not qualify as predicaté offenses under
the career offender gu.ideline_ Further, without Watson’s career offender
enhanceiaent, his Guideline imprisonment range woul‘d be significantly less harsh.
More so, Watson would-be eli giblé toreceive a2-level reduction pursuant to U.S.S.G.
Amendment 782.

CONCLUSION

Petitioner Watson,feels the District Court errored,by senténcing him as a Career

Offenderiwhen his prior convictions did not qualify him for such enhahcement,in
turn violating his rights. |

Petitioner watsdh later brought a 2241 motion to argue the -same,under threé

new cases,Descamps v USA,Mathis v USA,USA v Hinkle,and that District Court also

errored,by denying his 2241 Motion,mainly for stating lack of jurisdiction.
Its clear Watson did ;10:t file a Direct Appeal,nor did he file a 28USC2255.Clearly
two avenues were lost by this,Watson did note,he Qas Pro-Se,citf.ng Haines v

Kerner to be held to LESS standards than normal attorneys are held to,thi-s makes

any errors,fiTing dates,wrong motions or petitions proper for him as Pro-Se.
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The courts must accept his filings under Haines v Kerner,and.construe them'according1y
for whatever—the movantlis trying to argue. | |

Petitioner Watson asks the United States Supreme Court to review his Ménd§W9§7;

and Grant it,so as Watson can be resentenced without the career dffender enhancement.
When Watson does not qualify,it violates his Constitutional rights. |

Request is to be resentenced.

N /o 4 .
Submitted by%j%//fﬁg%‘iﬂ
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Dated igih/‘ 20/9
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