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i .7 " QUESTION(S) PRESENTED

Petitiénér pfesenfsuthé{qﬁeétidﬁ‘whéthér hisftrial.céunsei pfo&idéd»ineffecti§e
.assistanéeiof?goﬁnsél'és féduired Ey fhe Six£h’Amendment té'the Constitutibn where
trial;counsel_permitted tﬁéVDistfigt Court to~subjeét‘pétitiOQEf~to a“cérEer offendefr
gnhancement, USsG §§Bi.l,.without Having any tréﬁSCriﬁts of petifioﬁef's ?11eéed prio£'
state conVic;ions?  |

Petitioner contends that the state law convictions were entered in violation of

due process of law;-and also conteﬁdS'that this Court's decision in Strickland v.

Washington, . U.S. ‘ ' (' ).wéslinappropriately applied Sy fhe Court of
.Appéals léading'to an.unreasonable resqlt{:” |

Had the'Cburt of Appeals correctiY.applied Well—Séttled preéedént';he-distriét
Loﬁrt's career bffenderA enhanceﬁent;v §4B1.1, wouldl have béen ,overturnea and
petitioner's‘seﬁtence reduced. -

Petitioner's argumenf is that his trial copnsel's.ﬁrbfgséional performance was
sevgrqu .below the standard of a cgmpetegt lawyer Ey_n@t. effectiﬁély challenging
applicétion of’the.§ZBl;l career offendef'eﬁhancement; and' petitioner sufféféd, and
con;inues ‘to  suffer: ﬁréjudice. reéulting 'frpm‘ trial counsel's unconstifutional

negligencel




- Lstorammes
[« Al'l'parties appeai; m f;he ¢a_ptipn of the ca.séon the cover pé,geQ
[ 1A parties_do_ not appear in the caption of the case on the cover pa;gé.' Alistof -

all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows: . . o ' : . B .
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. IN THE

SUPREME COURT OF THE UNTTED STATES
PETITION FOR WRIT OF CERTIORARI |

Pet1t10ner respectfully prays that a ert of certlorarl 1ssue to review the Judgment below
_OPIN}ONS' BELOW .

[X] For cases from federal courts

The oplmon of the Umted States court of appeals BPPears | at Appendlx A to
- the petition’ and is _ S '

[ ] reported at - L ___or
- [ ] has been designated for pubhcatlon but is not yet reported or,
[)§ is unpubhshed. ' o

to .

'The oplmon of the Umted States dlstrlct court appears at Appendlx
the petition and i s | ‘
[] reported at ' : - ;or,
[ ] has been designated for pubhcatlon but is not yet reported or,
[X] is unpubhshed.

[ ] For cases ﬁ'om state courts

‘The opinion of the hlghest state court to.review the ments appears at
_Appendlx to the petition and is

[ reported at , - - ; O,
[] has been designated : for pubhcatxon but is not yet reported or,
[]is unpubhshed : ,

The opinion of the ___* : ‘ S eourt
appears af Appendlx to the petition and is. ' :

_[]reportedat o ', ‘ : sor,

e tal Il |

= h=s been uesfg'nzteu TOT yuuumuuu butis ot yetreported;or;

[1is u.npubhshed. E




L -JU_R;solchoN- o
[ ] For cases ﬁ'om federal conrts

The date on Wthh the Umted States Court of Appeals dec1ded my case’
was Huﬂy"5 JJ, 2018 see appx A

{ ] No petlthIl for rehearmg was tlmely ﬁled in my case

[« A tlmely petltlon for rehearmg was demed by the United States Court of
Appeals on the following date: _August 15, 2018 __,and a copy of the
order denymg rehearmg appears at Append_m

[ 1 A_n extens1on of time to ﬁle the petLtlon for a wr1t of certloran was granted
"~ toand mcludmg ; . (date) on _ . (date)
in Apphcatlon No. __A ' I ,

..The Jurxsdlcmon of this Court is mvoked under 28 U S C. §1254(1)

- [ ] For cases from state courts:

o The date on Whlch the hlghest state court demded my case was
A copy of that dec1s10n appears at Appendxx

[ ] A t1me1y petltlon for rehearmg was thereafter demed on the following date:
and a copy of the order denymg rehearmg

' appears at Appendlx

L] An extension of time to ﬁle the ‘petition for a writ of cermorarl was granted
to and including. : ___(date) on : : (date) in :
Apphcatlon No. A o . ‘

4 The JIH'].SdlCthIl of this Court is. mvoked under 28 U S.C. §1257(a)

@y



2.

.. CONSTIUTIONAL AND STATUTORY PROVISIONS INVOLVED =~

_Thé Sixth Amendment to the Constitution of the United Statés.

- USSG §4Bl .1(a) :<f.ca're-e‘r': ‘offender ~enh'ancenient_. '

b
" T - o



On August 5 -2015 a grand Jurp 1nd1cted petltloner.charglng hlm w1th two counts;
of v1olat1ng 21 USC §§841(a)(1) and 841(b)(1)(A), consplrlng to 1ntent10nally possess:‘
w1th the 1ntent to d1str1bute methamphetamlne, in amounts of 50 grams of more. OnL
AMarch 10 2017 petltloner entered a Rule ll negotlated gullty plea agreement'ln whlch :
he_pleaded guilty to. count 1 of‘the'lndlctment On September 19, 2017 petltloner was
sentenced-by-the Distrlct:ﬁourt; Appx, C, to a 200 months termvof 1mprrsonment; The
.Distrlct'Court found; erroneouSly;:that petltloner was a:careen-offenderibased'onbtuo,
prior state COnvictions which. had been enteredtin violation of due process‘of-law;'and
thus, "the D1strict Court erroneously calculated.a gu1dellne range of 262 327 months
based on the purported career offender enhancement of §4B1. l(b)
| Petltloner'wasﬁappOInted appellate counsel who f11ed a notice.of'appeal.

'X' o Appellate counsel rather than effectlvely representlng petltloner .on appeal andA
U R .
presentlng merltorlous 1ssues with respect to' the erroneously applled §4Bl l(b) career,f
offender enhancement to,the.court of appeals, appellate counsel f1led an Anders brief"’
agalnst pet1t1oner s 1nterests,.and d1d not address the merits of whether or not'the.
district ,court correctly ‘sentenced pet1t1oner pursuant to USSG §4B1 l(b) career
~offender enhancement: | | |
'On‘July 5, 2018 the Court of Appeals affirmed the Judgment of the District
Court, ‘Appx,‘ A; and on August 15, -2018'-the Court of Appeals denied petltloner s.A.

" request for panel_rehear1ng, Appx. B.'~l




Vo REASONS FOR GRANTING THE PE'ITI'ION

.iPetltloner contends that thls Court should grant this pet1t10n for rellef andf‘-ln

vacate and set a51de the Judgments of the Court of Appeals, Appx. A. and the - District::"
Court, Appx.AC;‘and remand w1th instructlons forvthe District Court to.resentence”
w1thout the §4Bl l(b) career offender enhancement. o | o
_;BecauSe,-first, the DiStrict Court committed'avclear éiiorZOf law in.sentencing
petitioner based:on null and_void ahfinitio.state law convictions. fhe.record in the'
. DistrictA Court Shons lthat:'it.}lacked::a. complete -certified:_transcript of ‘the state'.‘
proceedings ;fiwhich wouldhhave coﬁfiigéd to‘ths District Court both state convictionsv
were entered in-violationrof petitioner's right to'dUe'process of law: Thus,llacking
the complete'transcripts;of the state'convictions and therefore the ability to make ap.
fair and accurate,-determination- of" nhetherA or notAtpetitioner'sA-rights- had been
_protected by the state courts, the District Court, as a matter of lav, commltted clear

drror' and 1ts Judgment and decision conflicts w1th this Court s legal standard and

reasoning in its decision in Townsend'v. Burke, 334-U.S.'736, 740—41 (1948).

In Townsend, 1d. at_740441:this Court_heldlthat every accused in a criminal>
.proceeding had: the ahsolute_.right to . be sentenced with dcorrect_ and accurate
information;'andja sentence based onﬂ"materiallyvuntrue"amd inaccuratepinformation.was
pfundamentally inconsistent vith_and violated_due process ot law;

Petltioner s prlmary contentlon 1s that the District Court s Judgment,.Appx.
C —% affirmed by the Court of Appeals, Appx.,-— which 1mposed the §4B1. l(b) career
offender enhancement.was hased on fundamentally4‘materially inaccurate" information: '

" the state courts" judgments;'extrinsic information, -are required to be accurate and

valid .for use in 2

federal”court; however. Rather, the fedéral courts,to ensure due process of . Iaw is

-~£ollowed is required to do more than robotically accept any document presented by the' '

‘_-respondent, w1thout any 1nvest1gation of the veracity and validity of the hearsay L

document, and then 1mpose -a: drastic 1ncrease and departure from due process. fﬂ'”




In the District Court sentencing proceedings the question 1is exactly, What
process is due to the accused with respect to state convictions records when the
district court lacks certified transcripts of the state court proceeedings? is the
salient question. Clearly, the respondent should have the. burden of proof and
production when requesting the district court to increase the sentence of a defendant
based on extrinsic information; and the respondent's failure to present the District
Court with any cértified transcripts of the state court proceedings, the process due
to assure the material accuracy of extrinsic evidence has not been met by any
standard. especially due process of law.

The respondent when pressing. for and asserting increased penalties for
petitioner, the career offender §4Bl1.1(b) enhancement, the federal court has an
heighténed duty to ascertain the accuracy of any document it intends to use to inflict
the increased pénaity; else such carelessness and reckless broposition in regard to
correct procedure in a federal court is untenable, intolerable, and most certainly
unconstitutional.

Petitioner further asserts that his appellate counsel's filing of a frivolous
Anders brief in the court of appeals without presently any challenge to the
respondent's use of "materially inaccurate" state court convictions, which caused him
prejudice by increasing the penalty imposed by the District Court, was a fundamental
miscarriage of justice; and specifically constituted ineffective assistance of
appellgte coLnsel in violation of the standard set in Strickland, Id. (appellate and
trial counsel's professional performance was deficient -- there was no strategy
component in not challenging the state courts' proceedings; and petitioner was
certainly prejudiced by the increase in his sentence pursuant to §4Bl.1(b)).

Petitioner's appellate and trial counsels both were required by the
Constitution's Sixth Amendment to challenge any document or record the District Court
intended to use to increase petitioner's penalty. The District Court's record is not

in dispute: the District Court lacked certified transcripts of the state court

(6)



proceedings; and therefore lacked surety the state court proceedings were conducted in

compliance with due process of law. And without that required assurance of due process
in the state courts' proceedings, the District Court, trial, and appellate counsels

all breached their constitutional duty owed petitioner.

(7)



“.Petiticner‘isﬁrespeetfnily.requeSting thaf thié:Couft gfant his-pEtition €6 .

ﬁroceed 1n forma pauperls, reverse and Vacate the Judgment of the Court of Appeals;-

:and remand- w1th 1nstruct10ns for the Dlstrict Court to resentence petltloner w1thout;._)n

§4Bl l(b) career offender enhancement and grant any further re11ef the Court 

'deems;just-and;proper,

' CONCLUSION
The petition for a :writ“cf certiorar‘i' shpnld be granted.

Respectfu]ly subrnitted,

Date: _ October 22, 2018

o




