APPENDIX



322

same jury would have nevertheless
found—if only given the opportunity—that
Mejia’s actions were the product of sudden
passion. In other words, the record does
not suggest a “substantial likelihood” that
Mejia’s jury would have found his crime
was mitigated by Torres’s putative provo-
cation. The state habeas court would not
have been unreasonable in reaching that
conclusion. See, e.g., Newkirk v. State, 506
S.W.3d 188, 197 (Tex. App.—Texarkana
2016, no pet.) (explaining that “merely
showing that a sudden-passion instruction
would have given the jury another sentenc-
ing opinion is not enough to demonstrate
prejudice under Strickland” and rejecting
defendant’s Strickland claim because de-
fendant had not established a reasonable
probability of a less harsh sentence).

V.

For the foregoing reasons, we conclude
that the district court erred in granting
Mejia’s application for writ of habeas cor-
pus. We therefore VACATE the district
court’s judgment and RENDER judgment
for the State.
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Background: Probation officer filed peti-
tion for warrant recommending revocation
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of defendant’s term of supervision due to
his continued refusal to submit to sex of-
fender evaluation and treatment. The
United States District Court for the West-
ern District of Texas, Samuel Fred Biery,
Jr., Chief Judge, revoked his supervised
release and imposed five-year sentence.
Defendant appealed.

Holding: The Court of Appeals, E. Grady
Jolly, Circuit Judge, held that sentence
was not plainly erroneous.

Affirmed.

1. Criminal Law &=1042.3(4)

Sentencing defendant to five years of
imprisonment after his supervised release
was revoked for his continued refusal to
submit to sex offender evaluation and
treatment was not plainly erroneous, and
therefore he was not entitled to relief on
plain error review; even if defendant did
not qualify any longer for enhanced penal-
ty under Armed Career Criminal Act
(ACCA) and he already had served more
time in prison than non-ACCA aggregate
maximum for his original offense and revo-
cation, sentence lengthened by apparent
constitutional defect in prior proceedings
was not obviously substantively unreason-
able. 18 U.S.C.A. §§ 3553(a), 3559(a)(3),
3583(e)(3).

2. Criminal
1158.34

Law &=1134.75, 1156.2,

To determine whether a sentence is
plainly unreasonable, the Court of Appeals
first evaluates whether the district court
committed a significant procedural error,
such as failing to consider the statutory
sentencing factors, selecting a sentence
based on clearly erroneous facts, or failing
adequately to explain the chosen sentence,
including failing to explain a deviation
from the Sentencing Guidelines range; if
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there is no procedural error, the court
considers the substantive reasonableness
of the sentence under an abuse of discre-
tion standard, examining the totality of the
circumstances. 18 U.S.C.A. § 3553(a).

3. Criminal Law ¢=1030(1)

To show plain error, a defendant must
demonstrate an error that is clear or obvi-
ous, rather than subject to reasonable dis-
pute, and affects his substantial rights; if
he makes that showing, the Court of Ap-
peals has the discretion to correct the er-
ror only if it seriously affects the fairness,
integrity, or public reputation of judicial
proceedings.

4. Criminal Law €¢=1141(2)

The burden of establishing entitle-
ment to relief for plain error is on the
party claiming it.

5. Criminal Law ¢=1042.3(4)

Plain error review applied to defen-
dant’s argument that his five-year revoca-
tion sentence was substantively unreason-
able because he no longer qualified for
enhanced penalty under Armed Career
Criminal Act (ACCA) and he already had
served more time in prison than non-
ACCA aggregate maximum for his original
offense and revocation, since defendant did
not object to sentence below.

Appeal from the United States District
Court for the Western District of Texas,
Samuel Fred Biery, Jr., Chief Judge

Joseph H. Gay, Jr., Mara Asya Blatt,
Esq., Michael Robert Hardy, Esq., Assis-
tant U.S. Attorneys, U.S. Attorney’s Of-
fice, Western District of Texas, San Anto-
nio, TX, for Plaintiff-Appellee.

Bradford W. Bogan, Assistant Federal
Public Defender, Maureen Scott Franco,

1. One of the violent felony convictions listed
in Fuentes’s indictment was a conviction un-

Federal Public Defender, Federal Public
Defender’s Office, Western District of Tex-
as, San Antonio, TX, for Defendant-Appel-
lant.

Before JOLLY, ELROD, and
WILLETT, Circuit Judges.

E. GRADY JOLLY, Circuit Judge:

Richard Fuentes appeals the district
court’s five-year sentence imposed after
his supervised release was revoked. Be-
cause we conclude that the sentence was
not plain error, we affirm the judgment of
the district court.

L

In 2003, Richard Fuentes pled guilty to
possession of a firearm as a person who
had accrued three prior convictions for
violent felonies under the Armed Career
Criminal Act (ACCA). See Johnson .
United States, — U.S. ——, 135 S.Ct.
2551, 2555, 192 L.Ed.2d 569 (2015). The
district court sentenced him to 180 months
of imprisonment and five years of super-
vised release. One of the supervised re-
lease conditions included in the judgment
required Fuentes to attend and participate
in sex offender treatment as approved and
directed by the probation officer.! This
court summarily affirmed the judgment of
conviction.

Fuentes then filed a 28 U.S.C. § 2255
motion in district court seeking relief be-
cause the Sentencing Guidelines had been
ruled unconstitutional and his sentence ex-
ceeded the average sentence imposed for
his statute of conviction. In response to the
district court’s show cause order, Fuentes
repeated his claim regarding the unconsti-
tutionality of the Sentencing Guidelines
and added a claim that he had never been

der Texas state law for indecency with a child
by contact.
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convicted of a violent felony. The district
court dismissed his § 2255 motion because
none of his claims warranted relief.

In February 2006, Fuentes filed a sec-
ond § 2255 motion in district court in
which he claimed that he was denied the
effective assistance of trial counsel. The
district court dismissed his second § 2255
motion without prejudice as an unautho-
rized successive § 2255 motion and as un-
timely.

Fuentes began his term of supervised
release on March 8, 2016. In May 2016, the
district court issued a summons for
Fuentes at the probation officer’s request
and advised Fuentes to follow the applica-
ble instructions and directives from the
probation officer regarding Fuentes’s sex
offender evaluation and treatment. In Sep-
tember 2016, the probation officer filed a
petition for a warrant recommending revo-
cation of Fuentes’s term of supervision due
to his continued refusal to submit to sex
offender evaluation and treatment. The pe-
tition contained two specific allegations
against Fuentes: (1) in March 2016, he
reported to a sex offender evaluation, but
the evaluation could not be completed be-
cause he refused to sign the release of
information documents; and (2) in August
2016, he reported twice to his sex offender
evaluation, but the evaluation could not be
completed on both occasions because he
refused to participate fully in the process.

At his revocation hearing, Fuentes re-
fused to admit to the allegations in the
petition and stated that he complied with
all applicable requirements. The probation
officer testified that Fuentes (1) refused to
sign the consent form for his sex offender
evaluation until the day the distriet court
summoned him and advised him to comply;
(2) refused to answer various questions
during the sex offender evaluation, thereby
preventing completion of that evaluation;
and (3) persisted in that refusal despite the

906 FEDERAL REPORTER, 3d SERIES

probation officer’s explanation that his re-
fusal to comply constituted a violation of
the terms of his supervised release. The
counselor who attempted to perform
Fuentes’s sex offender evaluation testified
that (1) Fuentes refused to sign the con-
sent form at their first meeting; (2) after
he eventually signed the consent form, he
refused to answer certain evaluation ques-
tions; (3) his refusal to answer those ques-
tions prevented completion of the evalua-
tion; and (4) he persisted in that refusal
despite the counselor’s explanation that
the evaluation could not be completed
without those answers. The district court
determined that Fuentes violated his su-
pervised release conditions and therefore
revoked that term of supervised release.

The Government argued that Fuentes
should be sentenced to the statutory maxi-
mum of five years of imprisonment, with
no additional term of supervised release,
because of Fuentes’s steadfast refusal to
comply with the terms of his release. The
district court agreed with defense counsel
that the revocation judgment could not
include the sex offender condition for su-
pervised release under current law be-
cause it was not based on a federal convic-
tion. The district court sentenced Fuentes
to five years of imprisonment with no term
of supervised release. Fuentes filed a time-
ly notice of appeal.

II.

[1] On appeal, Fuentes argues that his
five-year revocation sentence is substan-
tively unreasonable because he (1) no long-
er qualifies for an enhanced penalty under
the ACCA after Johnson and (2) has al-
ready served more time in prison than the
non-ACCA aggregate maximum for his
original offense and revocation. He con-
cedes that he cannot challenge his underly-
ing conviction and sentence and that he did
not object to the revocation sentence.
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[2-5] When a defendant properly pre-
serves an objection for appeal, revocation
sentences are reviewed under a “plainly
unreasonable” standard. See 18 U.S.C.
§ 3742(a); United States v. Miller, 634
F.3d 841, 843 (5th Cir. 2011). To determine
whether a sentence is plainly unreason-
able, this court first evaluates whether the
district court committed a “significant pro-
cedural error, such as failing to consider
the [18 U.S.C.] § 3553(a) factors, selecting
a sentence based on clearly erroneous
facts, or failing adequately to explain the
chosen sentence, including failing to ex-
plain a deviation from the Guidelines
range.” United States v. Warren, 720 F.3d
321, 326 (5th Cir. 2013) (internal quotation
marks and citation omitted). If there is no
procedural error, the court considers the
substantive reasonableness of the sentence
under an abuse of discretion standard, “ex-
amining the totality of the circumstances.”
Id. at 326, 332.2 Fuentes, however, did not
object to the sentence below, so we review
for plain error. See United States v. White-
law, 580 F.3d 256, 259-60 (5th Cir. 2009).
To show plain error, Fuentes must demon-
strate an error that is clear or obvious—
“rather than subject to reasonable dis-
pute”—and affects his substantial rights.
See Puckett v. United States, 556 U.S. 129,
135, 129 S.Ct. 1423, 173 L.Ed.2d 266
(2009). If he makes that showing, this
court has the discretion to correct the
error only if it “seriously affect[s] the fair-
ness, integrity[,] or public reputation of
judicial proceedings.” Id. (internal quota-
tion marks and citation omitted). The bur-
den of establishing entitlement to relief for
plain error is on the party claiming it. See
United States v. Dominguez Benitez, 542
U.S. 74, 82, 124 S.Ct. 2333, 159 L.Ed.2d
157 (2004). Meeting all four prongs of the

2. Some of our precedent goes further, sug-
gesting that, even when the defendant objects
at the district court level, we must also ask
whether the “error was obvious under exist-

plain error standard “is difficult, as it
should be.” Puckett, 556 U.S. at 135, 129
S.Ct. 1423 (internal quotation marks and
citation omitted); United States v. Evans,
587 F.3d 667, 671 (5th Cir. 2009) (explain-
ing this court “ordinarily do[es] not find
plain error when [it has] not previously
addressed an issue” (internal quotation
marks omitted) ).

The Supreme Court has recently found
that, despite both being labeled “standards
of review,” the “plain error” inquiry is
separate from the “substantive unreason-
ableness” inquiry. Rosales-Mireles v. Unit-
ed States, — U.S. ——, 138 S.Ct. 1897,
1910, 201 L.Ed.2d 376 (2018) (“A substan-
tive reasonableness determination ... is
an entirely separate inquiry from whether
an error warrants correction under plain-
error review.”). Thus, in examining
Fuentes’s sentence on appeal, we must
first ask whether the sentence is “substan-
tively unreasonable,”—that is, whether the
district court engaged in an abuse of dis-
cretion under the “totality of the circum-
stances.” Warren, 720 F.3d at 332. Then,
because we are reviewing for plain error,
we must ask whether it was clear or obvi-
ous that the sentence imposed by the dis-
trict court was an abuse of discretion. See
Puckett, 556 U.S. at 135, 129 S.Ct. 1423.

In this appeal, Fuentes notes that, at his
original sentencing in 2003, he challenged
the use of his Texas indecency-with-a-child
conviction as a violent felony under the
ACCA, but the Government responded
that the indecency conviction qualified un-
der the Act’s residual clause. The sentenc-
ing court overruled his challenge and sen-
tenced him to the mandatory minimum of
15 years of imprisonment required by the
ACCA. In 2015, the Supreme Court held in

ing law”" as part of the “plainly unreasonable”
review. See Miller, 634 F.3d at 843. Because
we are conducting plain error review, howev-
er, we will not address this prong.
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Johnson that increasing a defendant’s sen-
tence under the ACCA residual clause is
unconstitutional. Johnson, 135 S.Ct. at
2557. The Supreme Court later held that
“Johmson announced a substantive rule
that has retroactive effect in cases on col-
lateral review.” Welch v. United States,
— U.S. ——, 136 S.Ct. 1257, 1268, 194
L.Ed.2d 387 (2016).

Fuentes contends that he was therefore
wrongfully subject to enhanced penalties
under the ACCA. He argues that he
should have been subject to a ten-year
statutory maximum term of imprisonment
and, because that lowered his offense to a
Class C felony under 18 U.S.C.
§ 3559(a)(3), the maximum revocation im-
prisonment term would have been two
years under 18 U.S.C. § 3583(e)(3). Since
his actual sentence of five years would not
have been permissible without the alleged
constitutional defect, and because he has
already served nearly 13 years in prison
(one year longer than the 12-year aggre-
gate term that he should have been sen-
tenced to originally), he contends that his
revocation sentence is substantively unrea-
sonable.

In support of that view, he relies on this
court’s holding in United States v. Willis,
563 F.3d 168, 169-70 (5th Cir. 2009). Willis
was convicted of two counts of being a
felon in possession of a firearm and was
sentenced to two terms of imprisonment
and two terms of supervised release, all to
run concurrently. Id. at 169. In his unsuc-
cessful direct appeal and § 2255 motions,
Willis failed to argue that his conviction on
two counts, both for simultaneous posses-
sion of two firearms, was multiplicitous.
Id. After he completed his imprisonment
terms, he violated the conditions of his
supervised release, so both terms of su-
pervised release were revoked. Id. The
district court imposed two revocation sen-
tences of twenty-four months of imprison-
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ment to run consecutively. Id. On appeal,
this court held that, “although there is no
question the underlying convictions were
multiplicitous, Willis may not challenge
those underlying convictions in this ap-
peal.” Id. at 170. Willis’s challenge to the
reasonableness of the second revocation
sentence, however, was permissible. Id.
This court noted that the second revoca-
tion sentence was legal in the sense that it
stemmed from his original sentence, which
remained undisturbed. Id. Despite its le-
gality, we held that the second revocation
sentence was plainly unreasonable because
it “would require that Willis serve two
revocation sentences, consecutively, as a
penalty for what all parties now agree was
only one offense.” Id. This court stated
that this holding was narrow and “lim-
itfed] the precedential value of [its] hold-
ing to cases presenting indistinguishable
facts in all material respects.” Id.

Willis does not directly control our deci-
sion here. Even if the case were otherwise
indistinguishable, the Willis court was re-
viewing a properly preserved challenge,
whereas we are reviewing only for plain
error. This does not mean that Willis is
irrelevant, but it does mean that Willis
must have been sufficient to make it “clear
or obvious” that Fuentes’s sentence was
unreasonable.

Taking this into account, we conclude
that the sentencing court did not commit
plain error in its decision. The defendant
asks us to read Willis to have established
a broad proposition that any sentence that
was lengthened by an apparent constitu-
tional defect in prior proceedings is sub-
stantively unreasonable. We do not believe
that the case stood for such a broad propo-
sition, let alone “obviously.” The Willis
court made clear that its holding was limit-
ed to the material facts of that case.

Furthermore, the facts here are materi-
ally different from those presented in Wil-
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lis. First, the nature of the alleged consti-
tutional infirmity is quite different. In
Willis, the defendant argued that his orig-
inal convictions were multiplicitous on
their face, unlike Fuentes, who alleges an
error in his sentence which only became
apparent years later due to an intervening
Supreme Court decision.

Second, unlike Willis, the parties do not
agree that Fuentes’s original judgment of
conviction was erroneous. Fuentes does
not cite to a case holding that a Texas
conviction for indecency with a child by
contact no longer qualifies as a violent
felony under the ACCA, but he instead
argues that such a determination is sup-
ported by viewing Johnson ’s effect on var-
ious pre-Johnson cases regarding such of-
fenses. This fact alone would likely be
sufficient to affirm Fuentes’s sentence.
United States v. Lucas, 849 F.3d 638, 645
(5th Cir. 2017) (“An error is not plain
under current law if a defendant’s theory
requires the extension of precedent.” (in-
ternal quotation marks and citation omit-
ted) ).

Third, even if Fuentes is correct that he
would no longer qualify for an enhanced
penalty under the ACCA, the relationship
between the constitutional violation and
Fuentes’s sentence is quite different from
Willis. In Wallis, the uncorrected defect in
the original conviction was both carried
forward and exacerbated by the imposition
of two consecutive revocation sentences.
563 F.3d at 170 (“There is no question but
that the second revocation sentence is mul-
tiplicitous in its own right.”). In the instant
case, the ACCA penalty enhancement was
carried forward, as would be expected, be-
cause the higher statutory maximum re-
sulted in a higher maximum revocation
imprisonment term. 18 U.S.C.
§§ 3559(a)(3), 3583(e)(3). The imposition of
a statutory maximum revocation sentence
in this case did not exacerbate that origi-

nal flaw in a sufficiently similar manner to
Willis such that Willis trumps the default
view that a statutory maximum revocation
sentence is neither plainly unreasonable
nor plain error.

Irrespective of whether these distinc-
tions would be sufficient to persuade us to
vacate the sentence under Willis had the
defendant properly raised the issue below,
they are sufficient to persuade us that the
district court did not commit a plain error,
particularly in the light of Willis’s careful
limitation of its own precedential value.
Because it is not plain that under existing
law the statutory maximum revocation
sentence is substantively unreasonable, the
judgment of the district court is AF-
FIRMED.
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