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On two separate occasions, a iury in the Circuit'Court for Balti‘more-City conVicted

”Clayton D Colkle}, appellant ot second deglee mmdu attempted fn st de01ee mtudel

_"conspnam to: commlt mmdet and 1elated weapons oftenses ! Both tonv1ct1ons were - -
o "'1@\ er sed and 1emanded on appeal At apptllant s thnd tnal the Honm able Ed\\"ud R K T
' f'”Hanoadon declaled a mlstual at the 1equest of the delense Appellant then ﬁled a mot10n to""'»" I

‘dlsmtss on grounds Ol double Jeopatdy l"ollowmg a htarmo on Decembe1 3 ”’015 the

: ..comt demed the motlon Appellant llled a tlmely appeal and ptesents two' questtons fot our

T ewew \Vhlch have been 1educed to one and 1eph1ased 3

1. Dld the tnal couxt err in denymg l\/h Colklev 8 motlon 10 dlsnnss on double :

]eopat dy grounds?
. F01 the followmg 1easons we answex tlns questlon in the negatlve and shall affnm the.

‘ ju_dg_rnent Of'the circnit court.

! Both trtals were Jomt t11als whele Damell FlCldS was ¢co- defendant The fust trial 1esulted,

in a sentence of life plus fifty years. The jury acquitted appellant on charges of one count
of use of a handgun at the second trial, and he was sentenced to life plus fifty-five years. -
2 Fields v. State, 172 Md App. 496 916 A. 2d 357 (2007) erla’s v. State, 432 Md 650 69

' _.A 3d 1104 (2013)

3. The. appellant pr ov1ded the followmg questlons ver balzm

1. Dld the trial court eIt -in denymg Appellant s motion to dlsnnss Whete the
Ass1stant State’s Attorney, a prosecutor with nearly. three decades of experience,

intentionally elicited testimony from the lead detective that’Appellant’s former ..

co-defendant had been * conv1ctcd . of something related to this case”?

2. 'Dld the tual coun err in petnnttmg the ‘same. A551sta11t State S Attomey to

provide test1mony and closmg ar gument at the hea1 mg on Appellant S mot10n to

dlsnnss‘? _

8,_1';
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—Unreported Opinion—

FACTUAL AND PROCEDURAL BACKGROUND
As stated above, appellant was twice convicted by a jury in the Circuit Court for
Baltimore City. The convictions were reversed and remanded for new trials by this Court
and the Court of Appeals.* Two months before the third trial, Mr. Colkley’s former co-
defendant, Mr. Fields, entered a guilty plea. Mr. Colkley proceeded to trial on September
21,2015.
The State called Sargent Kerry Snead as its first witness. During direct examination,
the folléwiﬁg eﬂ.Xchange ensued:
[P1osecut01] Ultimately, did you charge Mr. Fields?
[Defense Counsel]: Objection.
THE COURT: CéunseL approach.

(Whereupon, cdunsel approached the bench and the following
ensued: ) -

[Defense-Counsel]: Mr. Fields-is-not-on-trial:-—— - -
THE -COURT: Overruled.:

(W bereupon, counsel returned to trial tables and the following
‘ensued: )

THE COURT: Detective, you may answer the question..
The Witness: Yes.

[Prosecutor]: And was he convicted?

4 This Court found that the trial court erred when it denied the defendants the right to be
present for and respond to jury questions. The Court of Appeals held that the trial court
committed reversible error when it denied the defendants access to the complete internal
affairs files of testifying detectives Darrell Massey and Sargent Kerry Snead.
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The Witness: Yeah.

[Prosecutor]: Of something related to this case. Was he
convicted of something related to this case?

The‘ Witness: Yes, he was.

.[Prosecutor]: And Mr.r Boyd, what if anything happened'to. Mr.
Boyd between your conversation with Mr. Boyd andnow?

[Defense Counsel]: Objection. May we approach?
THE COURT: Yeah.

(Whereupon, counsel approached the bench and the following
- ensued: ). '

[Defense Counsel]: First, the last question, the one that deals -
~with Mr. Fields, I’'m moving for a mistrial. There’s nothing
about anythmg Mr. Fields, whether he was convicted or not,
has anything to do with how this jury decides whether or not
Mr. Colkley (unintelligible) and did the thmgs that he’s
charged with. It’s prejudicial and it’s out51de the scope of what *
the jury should hear.

[P1 @secutm]wHe 's-char gedwvith conspiracy and I-didn’t ask.

him what particularly he was convicted of, just the fact that he

. was conv1cted That explains Why he is not sitting at the table; .
Followmg a recess and confe1ence in chambers, the State put on. the 1eco1d that it
| beheved a mistrial was not necessary and that a curative instruction would sufﬁce The
court disagfeed' and granted the defense’s request for a mistrial, explaining that the
“question and answer was too prejudicial.”

Appellant then filed a motion to dismiss the charges on grounds of double jeopardy.

At the hearing, defense counsel argued that the State intentionally provoked the request for-

B3 -




—Unreported Opinion—

a mistrial by eliciting testimony that Mr. Colkley’é former co-defendant had been convicted
of related charges. The prosecutor testified that he had not acted intentionally, and the court
denied the motion. This interlocutory appeal follewed.
DISCUSSION
A. Parties’ Contentions
Appellant argues that the circuit court erred in denying his motion to dismiss.
Specifically, appellant argues that permitting a retrial following the declaration of a mistrial
ip this case is barred by thev principles of double jeopardy. Although a defense request for
é.mi;sﬁ’i‘al‘ is ordinarily trea‘ted‘as a waiver of any double Jjeopardy claim, appellant relies oﬁ
a narrow exception to this rule which states that there 1s no waiver where the government
acts in_tentionally to provoke mistrial requests. See United Stazfes v. Dinitz, 424 U.S. 600,
611 (1976).

It is appellant’s position that defense counsel was goaded into moving for a mistrial.

Appellant contends that the proseeL'lfonr Avirn‘pentionally elicited tes:tim.ony-he knew to be
pthlblted in 01de1 to provoke defense counsel into 1equestmg a m1stual Appellant 1eJects
the State’s position that the plosecutm was sunply unaware of the law and asserts that an
attorney with as much trial experience as the prosecutor is certainly aware' of such well-
settled law.

According to appellant, the State was motivated to sabotage the trial because its case
was not going well, and a mistrial would give the Staté a new opportun_ity,te try M1 Colkley

when it was better prepared. The appellant supports-this claim with facts discussed below
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in our analysis. Citing Oregon v. Kennedy, appellant asserts that the prosecutor’s intent
shodld be inferred from ;;objecti\fe' facts and circumstances” rather than testimony from the
* prosecutor as to his subjective intent Orego’n V. Kennedy. 456°U:S. 667, 675-(1982).
Appellant also argues that pursuant to Rule 3.7 of the Rules of P10fess1ona1 Conduct,
the p10secut01 should not have been: pe1m1tted both to tes‘nfy as a witness and provide
closing argument as s counsel at the hearing.' Appellant maintains that the tual court either
should not have p‘ermitted.the prosecutqr to testify or required the State’s co-counsel to
provide closing argLnnen't. Appellant concludes that the record snppoﬁs a finding that the -
AState acted intéﬁtidnélly “and g:caded.defense-illto 'requesting a 1nistrial. Forthese reascns‘,
appellant contends that a retual is barred by double | jeopar dy. |
 The State argues that the record prov1des ample ev1dence to suppcﬂ the trial court’s
factual ﬁndln.o that the prosecutor did not 1ntent10na11y pr ovoke the defense into 1equest1no

a 'mistri-al; The State points out that whether the prosecutor.act’ed with the deliberate intent

to provoke a mistrial is a question of fact for the circuit court to decide. See Kennedy, 456
U.S. at 675 (stating that div’ining the prose‘c-utor’s intent requires the trial court to make a

ﬁndlng of fact) As the trwl court’s factual ﬁndmgs are accepted unless clea11y erroneous, -

the. State asserts that the appellate COUl't must accept the mal coun S factual dete1 mxnatlons _
unless they are “‘so contr ary to unexplained, unnnpeached unambiguous and documentary
evidence as to be iinherently incredible and unreliable.” Kusi v. State, 438 Md 362, 384 .

| (2014) (quoting Attorney Grievance Comm’ ‘n.v. Maignan, 390-Md. 287, 295 (2005)). The

L State concludes that because of the trial court’s flndln0 it must be accey sted on appeal that
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the prosecutor acted out of a mistaken belief, rather than a purposeful attempt to sabotage
the trial. -

The State also argues that appellant’s objection to the prosecutor being permitted to
make the ciosing argument after testifying was uhtimely and therefore not‘preserved for
appellate review. According to the State, appellant did not interpose a timely objection
before the prosecutor testified or argued during the motion to dismiss hearing.

Alternatively, if the objection is preserved, the State asserts that the trial court did
.not v1olate Rule 37 of thé Rules of Pr.ofessional Coﬁduct because the Rule applies oﬁly 1o
tr.iélsv.‘ The _Sféf'e. n‘dtres“(;ur d-écivsiion hl vHeard ‘v. F bishz’re Associates, 145 Md App. 695;
707 (2002), which distinguished between a trial and a hearing in the applicability of the
Rules of Professional Conduct:

Further still, thé State.argues that even if this court finds that the trial court did err,

any error was haunless beyond areasonable doubt. Quotmg the Court of Appeals the State

asserts that harmless error ems;sm here because “a reviewing court, upon- its own
independent review of the record, [would be] able to declafevé behet, béydna aﬂr.eésonable
* doubt,that the errof in o veay iffenced fic verdicL Dorsey v. State, 276 Md. 638, 659
(1976).
B. St.andard of Review
This Court “V;/ill not set aside the judgment of the trial court on the evidence unless
clearly erroneous, and will give due regard to the 0}5?01‘tunity of the trial court to judge the

credibility of the witnesses.” Md. Rule 8-131(c). “A finding of a trial court is not clearly

B 6"';
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erroneous if there is competent or material evidence in the record to support the court's
conclusion.” Lemley v. Lemley, 109 Md.App. 620, 628, 675 A.2d 596 (1996).

Moreover, “[ujnder the clearly erroneous standard, this Court does not sit as a
second trial court, reviewing all the facts to determine whether an appellant has proven his
case.” Nor is it our function fo weigh conflicting evidence. Our task is limited to deciding
whether the circuit court's factual findings were supported by “substantial evidence™ in the
" record. And, to that end, we view all the evidence “in a light most favorable to the
| prevailingnpal“-tyl’r’ Gos@ V. C.A.N. ‘Wil-dl;'fe Trusz; Inc., 157 Md. App. 447, 455-56 (2004)
(éitati-c‘)ﬁs omi.tte-d). . o

"C. Analysis

The central issué here is whether retrial following the declaration of a mistrial at

the ;'ec]Llest of a defendant is barred by doublé jeopardy. The Double Jeopardy Clause of

the Fifth Amendmeﬁt, made applicable to the states thl;ough the Fourteenth Amendment,

prox‘f.ides, in pertinent part, that no pérson shall ;‘be éﬁbjé@t for the same.o»ffense. to be twice
put in jeo-pér.d}-f of li.fé- 01 llmbUS Consﬁ .Amend. V;‘ Sim)nons \"V. Sic;[e, “436 Md. 202,
213 (2013); Benton v. Maryland, 395 U.S. 784 (1969). Double jeopardy protects against:
(>1)v second prosecutions fo?* the same offense after acquitt.als and convictions, (2) multiple
punishments for the same offense, (3) retrials following certain mistrials, and (4) collateral
esfoppel. See Giddins v. State, 163 Md. App. 322, 325 (2005) (quoting Fields v. State, 96
Md. App. 722, 725 (1993)). The matter before us is the permissibility of retrial following

mistrial.

87
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“Ordinarily, a defense request for a mistrial is treated as a waiver of any double
jeopardy clailln.” West v. State, 52 Md. App. 624, 631 (1982). There is, however, a narrow
exception to this rule. A defendant who has requested a mistrial may “raise the bar of
double jeopardy to a second trial,” where the State acted with the intent “to ‘goad’ the
defendant into moving for a mistrial.” Kennedy, 456 U.S. at 676 (1982). “Prosecutorial
conduct that might be viewed as harassment or overreaching, even if sufficient to justify.a
mistrial on defendant’s motion, therefore, does not bar retrial absent intent on the part of
the prvés.é.cut'or‘ to-subvert the protections afforded by the Double Jeopardy Clguse.” Id. at
675-76.

In Giddins v. State, this Court held that granting the mistrial is “ordinarily a
sufficient sanction for such prosecutorial error,” and that subsequently barring a retrial is
, avéilable “only m the rarest of circumstances.” Giddins v. State, 163 Md. App 322,338

(2005). A particular purpose or intent, not just error or prejudice, on behalf of the State is

critically necessary. See id.; see also Loveless v. szél 39‘ MdApp563 566 (1978) (“The
only tim.éAtl‘la‘Lt 1et11al 1s Nl.)uzl.r1‘ec“1va711;der: ”c‘lvoublér jebfmr&y brinéiﬁles is V\dﬂéﬁ t.h.er‘e. has been
“such prosecutorial or judicial overreaching as to have amounted to a deliberate and
intentional sabotaging of the earlier trial.”).

-W e further explained that intentioﬁal goadning is “the act of deliberately ‘sabotaging
a trial that is going badly.”” Giddins, 163 Md. App. at 340. Gross negligenc¢ or an

intentional act to gain a trial advantage will not suffice to bar the retrial. See Bell v. State,

41 Md. App. 89, 101 (1979). The State must have intended to compel the defendant to

Bs
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request a mistrial, fearing that it would lose the case. See Hagez v. State, 131 Md. App.
402, 444 (2000) (“[1]t is evident Vthat the prosecutor’s improper conduct at trial was not
prompted by a désire to ‘sabotage a probable loser.”™).

Appellant argues that the State khew its case was going poorly and intentionally
provoked a mistrial. We disagree. Appellant relies'mainly on two details from the record
to support his position.® Appellant cites the prosecutor’s “rambling” opening statement
where he explained to the jury that his case would not make sense and confessed that he
diﬁcAlr n‘ot'vknéw\‘?v}tlivch wiitr)‘es.s‘e‘:s hé ﬁ/éuia.call, and the absence of the State’s “star witness,”
o Horsey, as evidence of a failing case.

We cannot agree that the State’s case was going poorly and it therefore decided to
sébotage the trial: In fact, as-we also noted in Giddins, the State’s case was just beginnin:g.
See Giddins, 163 Md. App at 361 (“[TJhe Court notes that the trial has just begun and it

was not eviden.t'thét_ thv,e” prosecutor’s defeat was lprobable.”). The mist;r'ia] was declared

during direct examination of the State’s first witness. Judge Hargadon, presiding over the
trial and motion to dismiss, found no indication that the State had any intention of trying

that the State’s case was going poorly. In Kennedy, Justice Stevens noted similarly in‘his

concurring opinion that “[t]he isolated prosecutorial error occurred early in the trial, too

5 The other details appellant notes include: an article published in the Baltimore Sun after
the jury was sworn in laying out allegations of misconduct by one of the main investigating
officers; evidence left in the prosecutor’s office that he wanted to introduce; the prosecutor
complaining of a migraine; and potential impeachment evidence.

Bo
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early to determine whether the case was going badly for the prosecution.” Kennedy, 456
U.S. at 692.

The record does not sﬁpport appellant’s argument that the State’s case was a
probable loser. . Although it is true that Eric Horsey, whom the. State intended to call as its
first witness, was not present when the trial began, he arrived before the mistrial was
granted. The State also had another witness. Jermaine Lee, who was pr epaled to identify
Mr. Colkley as one of the shooters. ilege Hargadon stated in his rulmg on the motion that
t-here. :Was.;1ot.hi171é”u'1-msL71a‘1 about the prosecutor-“scur_rying” varound‘lrying to deal with
évi'dé:n-ée- and Witneésésl |

The appellant reasons that eliciting inadmiésible téstimony of Mr. Fields’ conviction
could not have been an accident because case law on the subjeét is' well-settled and the

prosecutor had decades of trial experience. We cannot agree. There is nothing in the record

to support a ﬁndmg of intentional goading by the State. The State objected and suggested

a curative jury instruction as an alternative to granting the mistrial. The Supreme Court and

.th”is Cou1thave found it 110tewo1“tﬁ§§vhén the prosecufér ébjécfs c;r suggests al.{e;’l;ﬁativves to
amistrial.See Kemedy, 436 U.S. at 680 (‘Moreover, it i evident rom s colloquy betwee
counsel and the court, out of thé presence of the jL.l.I'y, that the prosecufor not oﬁly resisted,
but also was surprised by, the defendant’s motion for a mistrial.”'); Giddins, 163 Md. App.
at 362 (“It is also worthy of note that when the trial judg’é granted fhe miétrial, the

prosecutor objected and argued strenuously against granting of the motion.”).

B1o -
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Furthermore, ‘the prosecutor.testiﬁed that he did not know the question was

. objectionable and in no way' intended to provoke defense counsel into moving for a

mistl-i'al.. Whlle appellant would Jike us to conclude that the prosecutor’s intent should be

» V'i-nfe.rl'ed' unly from .“o-bjective facts- én"d Iéil‘eulnsta’ne_es,” we have -already held that
~ testimony-as to sub;j.ective intent is re‘lev'an't:

The intent ofthe prosecutor in asking a question or in making an argument is a fact,

which, like any other fact, may be established by’ relevant evidence. All of the

circumstances surrounding the asking of the question or the making of the argument
are relevant -evidence of prosecutorial purpose. Also obviously relevant ‘is the
~ testimony or statement by the prosecutor himself as'to precisely what, if anything,
" his intent may have been. His testimony, of course, may be taken with a glam ol
salt, but its relevance, as evidence, is not to be doubted. -

szdzns 163 Md App at 336 In szdms appellant argued, as’ the appellant does here,

that it was error f01 the t11al Judge to- have cons1de1ed and pamally relied upon the

_ptosecutor s testnnony because lns intent should have been. 1nfe1'1ed excluswelw by

law that we neverlemotely plomuloated (and WOUld 1ndeed affirmatively 1e]ect) Id

- The trial judge ma_de' hisvdecisipn “pased upon [his] memory . . . of what happened

"on that day of tne 1rial, > and Tound that there were no-indications of goading: In Kenned
the Suplcme Comt detumlned that Whue the trial court found and the appcllate court
accepted that the plosecuton'il conduct which terminated the, t11al was not mtended by the

ploSecutm 1t was the end of the matter for ptuposes of the Double leopeudv Clause.”

K_ennedy, 456 U.S. at 679.

_311 -

- UUJectl’ve—iacts and circumstances.-fd. We 1e)eeted -that-ar gument Lompletel y as “a 1ule OL
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At the time the mistrial was declared, the State had only begun to presént its case.
Although the State was forced to call witnesses in a differgnt order than planned because
of a iate witness, all of its evidence was available. There is no indicatioﬁ that the prdsecutor
acted intentionally in order to provoke a mistrial.

CONCLUSION

We donot find any evidence supporting appellant’s argument. We accept the trial
court’s finding that the prosecution did not intend to goad appellant into requesting a
mistrial. The trial court, therefore, did not err in denying appellant’s motion to dismiss on
double jeopardy grounds.

JUDGMENT OF THE CIRCUIT 'COURT

FOR BALTIMORE CITY AFFIRMED.
COSTS TO BE PAID BY APPELLANT.
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On two separate occasions, a jury in the Circuit Court for Baltimore City convicted
Clayton D. Colkley, appellant, of second degree murder, attempted first degree murder,
conspiracy to commit murder, and related weapons offenses.! Both convictions were
reversed and remanded on ai.ppeal‘.2 At appellant’s third triél,the Honorable Edward R. K.
Hargadon declared a mistrial at the request of the defensé. Appellant then filed a motion to
dismiss on grounds of double jeopardy. Following a hearing on Decembef 3, 2015, the
court denied the motion. Appellant filed a timely appeal and presents two questions for our
review, which have been reduced to one and rephrased:?

1. Did the trial court err in denying Mr. Colkley’s motion to dismiss on double
jeopardy grounds? '

For the following reasons, we answer this question in the negative and shall affirm the

judgment of the circuit court.

! Both trials were joint trials where Darnell Fields was co-defendant. The first trial resulted
in a sentence of life plus fifty years. The jury acquitted appellant on charges of one count
of use of a handgun at the second trial, and he was sentenced to life plus fifty-five years.

2 Fields v. State, 172 Md.. App. 496, 916 A.2d 357 (2007); Fields v. State, 432 Md. 650, 69
A.3d 1104 (2013). : '

3 The appellant provided the following questions verbatim:

1. Did the trial court err in denying Appellant’s motion to dismiss where the
Assistant State’s Attorney, a prosecutor with nearly three decades of experience,
intentionally elicited testimony from the lead detective that Appellant’s former
co-defendant had been “convicted . . . of something related to this case”?

2. Did the trial court err in permitting the same Assistant State’s Attorney to
provide testimony and closing argument at the hearing on Appellant’s motion to
dismiss? ! ‘

C1
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FACTUAL AND PROCEDURAL BACKGROUND
As stated above, appellant was twice convicted by a jury in the Circuit Court for
Baltimore City. The convictions were reversed and remanded for new trials by this Court
and the Court of Appeals.® Two months before the third trial, Mr. Colkley’s former co-
defendant, Mr. Fields, entered a guilty plea. Mr Colkley proceeded fo trial on September
21,.2015.
The State called Sargent Kerry Snead as its first witness. During direct examination,
the following exchange ensued:
| [Prosecutor]: Ultimately, did you charge Mr. Fields?
[Defense Counsel] Objectlon
THE'COURT: Counsel, approach.

| (Wheretpon, counsel approached the bench and the followmg
ensued: ) : : o

[Defense_Counsel]: Mr. Fields is not on trial.
THE COURT: Overruled.

(Whereupon, counsel returned to trial tables and the following
ensued: )

THE COURT: Detective, you may answer the question.

The Witness: Yes.

4 This Court found that the trial court erred when it denled the defendants the 11ght to be
present for and respond to jury questions. The Court of Appeals held that the trial court’
committed reversible error when it denied the defendants access to the complete internal
affairs files of testifying detectives Darrell Massey and Sargent Kerry Snead.

2
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[Prosecutor]: And was he convicted?
The Witness: Yeah... .

[Prosecutor] Of something related to this ‘case. Was he -
convrcted of somethmg related to thrs case’? ‘

_The Wltness Yes he was

_ [Prosecutor] And Mr Boyd What 1f anythmg happened to Mr
. ‘;Boyd between your conversation with Mr. Boyd and now? .

_'[Defense Counsel] Objectlon May we approach‘7
-THE COURT Yeah

' (Whereupon counsel approached the bench and the followmgv -
ensued ) : ‘

_[Defense Counsel]: Frrst the last questlon the one that deals. ,
with Mr. Fields,.I'm moving for.a’ m1str1al There’ ] nothlng .
“about anythrng Mr. "Fields, whether he was convicted or not, _
‘has anytlnng to do with how this jury decides whether ornot =
“Mr.  Colkley. (unlntellrgrble) and did the things that: he’s
'._charged with: It’s pr ejudicial and it’s outs1de the scope of what'
the JUI y should hear. - o : :

‘ [Plosecut01] He’s charged w1th conspnacy and I didn’t ask

him what particularly he was convicted of; just the fact that he

was convicted. That explams why he is not sitting at the table."
Following a recess and confer"enCe in‘chambers the State put on the record that it
beheved a 1n1st11al was Tot- necessary and that a curatlve 1nstruct10n would suffice. The

court d1sag1eed and granted the defense’s 1equest for a 1n1st11al explalnrng that the

“question and answer was too prejudicial.”

CB
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Appellant then filed a motion to dismiss the charges on grounds of double jeopardy.
At the hearing, defense counsel argued that the State intentionally provoked the request for
amistrial by eliciting testimony that Mr. Colkley’s former co-defendanthad been convicted
of related c‘hérges. The prosecutor testified that he had not acted intentionally, and the court
denied the motion. This interlocutory appeal followed.
" DISCUSSION
-+ A.Parties’ Con_t'e:htiohs -

-+ Appellant argues. that the circuit »cQurt_ erred in denying hiiS: motion-to-dismiss.
Speciﬁcally, appellant argues that permitting a retrial following the declaration of a mistrial |
in this case is‘.barred by the principles of doﬁble jeopardy. .Although'aidefense réquest for
a misttial is ordinarily treated as a waiver of any dduble jeop_ard;k (.:’lai,r‘n_, appellant relies on
a narrow eXCeptioﬁ:to. this rule which states that thcreﬂ is no Waiver.wh_ere.the. govg:rmneﬁfc.
| acfs intenﬁonally‘ topro?oke_r_riisirial requests. See-United States V. Di;ﬁtz, 424 U.S. 600,

‘ 611 (1976). |

e 1t is appellant’s position that deferise--counsél W_as gvoaded into-moving for a mistrial.

App‘ell_lva_nt' co;lteﬁds fheit’ the prosecutor..infentiOnally.elipited testixﬁony-. he knew ¢tc.) be
pro’hibited in order tb prc’)kaeHefehse‘ counsel into'requesting a mistrial. AppeHant rejects - -

the State’s‘ position that thé prosecutor was simply unéware ojft.he law and as._sé'rt_s that an

attorney W1th as ﬁluch trial experience as the prosecutor is-certainly .awarec.)f such well- .

settled law. -
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According to appellant, the State was motivated to sabotage the trial because its case
was not going well, and a mistrial would give the State a new opportunity to try Mr. Colkley
when it was better prepared. The appellant supp'oﬁs this claim With facts-discussed below
in our analysis. Citi.ng Oregon v. Kennedy, appellant asserts that the prosecutor’s intent
;hould be inferred ﬁ:'orr.i “c;bjective facts ana circumstances” rather than testimoriy from the
prosecutor as to his subjective intent. Oregon v. Kennedy, 456 U.S. 667, 675 (1982).

Appeilant also érgues that pursuant to Rule 3.7 (Md. Rule 19-303.7) of the Rules of
Professional Conduct, the prosecutor should not have beeﬁ permitted both to testify as a
witness and provide closing argument as counsel at the hearing. Appellant maintains that
the trial court either -should not have perrﬁitted the prosgcutor to testify or required the
State’s co-counsel to provide closing argﬁment. A-ppellént concludes that .the record
supports a ﬁnding that the State acted intentionally and goaded defense into requesting a
mistrial. For these reasons, appellant contenc}s that a retrial is barred by double jeopardy.

The State érgues that the record provides ample evidence to support the trial court’s
factual finding that the prosecutor did not intentionqlly provoke the-defense into requesting
a mistrial. The State points out that whether the prosecutor acted with the deliberate intent

“to pr‘ovokge a mistriai isa une_stion of facf for tiﬁe -ciré.uvit cburt té deéidé. Seé Kennedy, A45>6
U.S. at 675 (stating that divhinihg the prosecutor’s intent requires the trial court to make a
, ﬁnding of fact). As the trial court’s factual findings are accepted unless clearly erroneous,
the State asserts that the appellate court must accept the trial court’s factual determinations

unless they are “so contrary to unexplained, unimpeached, unambiguous and documentary
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evidence as to be inherently incredible and unreliable.” Kusi v. State, 438 Md. 362, 384 |
(2014) (quoting Attorney Grievance Comm’n v. Maigran, 390 Md. 287, 295 (2005)). The

State concludes that because of the trial court’s finding, it must be accepted on app¢a1 that

the prosecutor acted out of a mistaken belief, rather than a purposeful attempt to sabotage

the trial.

The State also argues that appellant’s objection to the prosecutor being permitted to
make the closing argument after testifying was untimely and therefore not preserved for
appellate review. According to the State, appellant did not interpose a timely objection
before the prosecufor testified or argued during the motion to dismiss hearing.

Alternatively, if the objection is vpi‘eserved, the State asserts thét the trial court did
not violate Rule 3.7 of the Rules of Professional Conduct because the R!«:;l-zppl'ies only to
trials. The State notes our decision in Heard v. Foxshire Associates, 145 Md. App. 695,
707 (2002), which it asserts distinguished betweeﬁ a trial and a hearing in the applicability
of the Rules of Professional Conduct. |

Further still, the State argues that even if this court finds that the trial court did err,
any error-was harmless béyond a reasonable doubt. Quoting the Court of Appeals, the State
asserts that hannless‘ error @(ists here | because “a reviewing courﬂ upon its own
independent review of the record, [would be] able to declare a belief, beyond a reasonable
doubt, that the error in no way inﬂuenced the Verdict.” Dorsey v. State, 276 Md. 638, 659
(1976).' We agree. . o

B. Standard of Review

Co
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This Court “Will‘-nOt set.aside the judgment of the trial-court on the evidenee unless
clearl}r erroneous, and will give due. 1egard to the opportuntty of the trial court to Judge the
) ',"’cred1b111ty of the w1tnesses ” Md Rule 8-13 l(c) “A ﬁndrng of a- tr1a1 court is not: clearly
~ eITOneous 1f there is competent or mater1a1 evrdence in:the record 'to support the court'
. Vconclusron 7 Lemley V. Lemley, 109 Md App 620 628 675 A 2d 596 (1996)
| "‘Moreover‘ “Tu ]nder the clearly erroneous xstandard this .Court_ does: not s'it-vivas a
second trial court revlrew.mg all the facts to. determine whether an-appellant has proven his
case.” Nor is it our functron to wergh conﬂrctlng eV1denee Our task is hnuted to dec1d1ng
whether the circuit court's factual '-ﬁndmgs ‘were supported -by ,“SUBS'tantlal ev1dence *in the
- 1ecord "And, to that end ywe v1ew all the ev1dence ‘in a- hght most favorable to the
prevalhng part}r 7 Goss v CAN Wzldlzfe Truist, Inc 157 Md App 447 455 -56. (2004)
' (mtatrons omrtted)? | | | |
‘ C.’A'n“alysis.
'Double Jeopar dy |
The central issue here is -whether retual followmg the declaratron of a. mrstual at
thereque‘st‘ of a defendant is "barred‘ by‘ double ‘jeop_ardy'.' ‘The- :Double J eopardy C_lause of
| the Fifth 'Amend_ment, made vapp'licahle vto- the -statestln'oug;\h the ‘F.o,u_rteenth..fAA_mendnre_nt,‘
provides; in'pert’inent part‘, that no person shall “be subyj ect for .the»sanie Offerlse. to be tw1ce
put i'n. jeop'ar'dy'of life or limb.”:‘U‘.-S-. Const. Anleild;‘v; Simm@m v State, 4.36'~‘Md..'2'202, ' |
213 (2013); Benton v. Maryland, 395 U.S. 784 (1969). Double Jeopardy protects agamst

(1) second prosecutions for the same offense after acqtuttals and convrctrons 2y 1nu1t1ple
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punishments for the same offense, (3) retrials following certain mistrials, and (4) collateral
estoppel. See Giddins v. State, 163 Md. App. 322, 325 (2005) (quoting Fields v. State, 96
de. App. 722,725 (1993)). The matter before us is the permissibility of retrial following
mistriaL

“Ordiriarily, a defense request for a mistrial is treated as a waiver of any double
jeopardy claim.” West v. State? 52 Md. App. 624, 631 (1982). There is, however, a naﬁow
exception to this rule. A defendant who has requested a mistrial may “raise the bar of
double jeopardy to a second trial,” where the State acted with the intent “to ‘goad’ the
defendant into moving for a mistrial.” Kennedy, 456 U.S. at 676 (1982). “Prosecutofial
conduct that miéht Be viewed as harassment or overreaching, even if sﬁfﬁciént to justify a
mistrial on defendant’s motion, there-.fore, does not bar retrial absent intent on the part of
the prdsecutbr to subvert the prbtections afforded by the Double J eopardy'Cléuse.” Id. at
675-76.

In Giddins v. State; this Court held that granting the mistrial is .“ordinarily a
sufficient sanction for such prosecu.torial error,” and that subsequently barring a retrial is
available “only in the rarest of circumstances.” Gidc_z’z'n‘s v. State, 163 Md. App. 322, 338
(2005). A particular purpose or intent, not just error or prejudice, on behalf of the State is
critically necessary. See id.; see also Loveless v. State, 39 M.d. App. 563,566 (1978) (“The
only time that retrial is barred under double jeopardy principleé is when there has been
such prosecutorial or judicial overreaching as to have amounted tol a deliberéte and

intentional sabotaging of the earlier trial.”).

-
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We further explained that intentional goading is “the act of deliberately ‘sabotaging
a trial that is going badly.”” Gz‘ddz'ns, 163 Md. App. at 340. Gross- negligence or an
intentional act to gain a trial advantage will not suffice to bar the retrial. See Bell v. State,
41 Md. App. 89, 1.01 (1979). The State must have intended to compel the defendant to
request a mistrial, fearing that it would lose the case. See Hagez v. .State, 13‘1 Md. App.
402, 444 (2000) (“[I]t is evident that the prosecutor’s improper conduct at trial was not
prompted by a desire to ‘sabotage a probable loser.””).

Appellant argues that the State khéw its case was going poorly and inteﬁtionally
provoked a mistrial. We disagree. Appellant relies mainly on two details from the record
to support ‘hié position.> Appellant cites the prosecutor’s “fambling” opening statement
where he explained to the jury that his case would not make sense aﬁd confessed that he
did not know which witnesses he would call, and the absence of the State’s “star witness,”

-Eric Horsey, aé‘évidencé ofa failihg case.

We cannot agree that the State’s case was going poorly and it fherefore decided to
sabotage the trial. In fact, as we also noted in Giddins, the State’s case was just beginning.
See Giddins, 163 Md. App at 361 (“[T]he Court noteé that the trial has just begun and it
waé not evideﬁt.thét ‘the préééd’lt(')rv’s déféat {x)fevls”p"ro‘ba-l;le.’“’).» Thé >r‘niAstri‘ai.was décléréd |
during direct examination of the Sfate’s first witness. Judge Hargadon, presiding over the

trial and motion to dismiss, found no indication that the State had any intention of trying

5 The other details appellant notes include: an article published in the Baltimore Sun after
the jury was sworn in laying out allegations of misconduct by one of the main investigating
officers; evidence left in the prosecutor’s office that he wanted to introduce; the prosecutor
complaining of a migraine; and potential impeachment evidence. '

Co O



—Unreported Opinion—

to “tank the cése.” He stated that at the time the mist_rial was granted it was not clear to him
that the State’s case was going poorly. In Kennedy, Justice Stevens noted similarly in his
concurring opinion that “[t}he isolated prosecutorial error occurred early in the trial, too
early to determine whether the case was going badly for the prosecution.” Kennedy. 456
U.S. at.692.

. The record does not support appellant’s argument that the State’s case was a
perbable loser. Although it is.true that Eric Horsey, whom the State intended ta call as its
first witness, was not present ‘Whe;n the trial began, he arrived before the mistrial was

_ granted. The State also had another Witness, Jermaine Lee, who was préparéd to identify
Mr. Colkley as one of the shooters. Judge Hargadon stated in his ruling on the motion that
there was nothing unusual about the prosecutor “scurrying” around trying to deal with
evidence and witnesses.

The appellant reasons that eliciting inadmissible testimony of Ml Fields’ convicfion
could not have been an accident becaﬁse case la\i} on tﬁe subject is well-settled-and thé
prOsécutor had decades of trial experiénc& We cannot agree. There is nothing in the record
to support a finding of intentioﬁal goading by the State. The State objected _arid suggested‘
a curative jury instruction as an alternative to grantiné> the mistrial. The Supréine Court and
this Court have found it 116teworthy when the prosecutor objects or suggests alternatives to
a mistrial. See Kennedy, 456 U.S. at 680 (“Moreover, it is evident from a collnoquy between -
counsel and the court, out of the presence of the jury, that the prosecutor not only resisted,

Buf also was surprised by, the defendant’s motion for a mistfial.”); Giddins, 163 Md. App.
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at 362 (“It is also worthy of note that when the trial judge granted the mistrial, the
prosecutor objected and argued strenuously against granting of the motion.”).
Furthermore, the prosecutor testified that he did not know the question was
objectionable and in no way intended to provoke defense counsel into moving for a
mistrial. While appellant would like us to conclude that the prosecutor’s intent should be
inferred only from “objective facts and circumstances,” we have already held that
testimony as to subjective intent is relevant:
The intent of the prosecutor. in asking a question or in making an argumenl is a fact,
which, like any other fact, may be established by relevant evidence. All of the
circumstances surrounding the asking of the question or the making of the argument
are relevant evidence of prosecutorial purpose. Also obviously relevant is the
~ testimony or statement by the prosecutor himself as to precisely what, if anything,
his intent may have been. His testimony, of course, may be taken with a grain of
~ salt, but its relevance, as evidence, is not to be doubted.
Giddins, 163 Md. App at 356. In szdzns appellant argued, as the appellant does here,
that it was error for the trial judge to have con81deled and pamally relied upon the
prosecutor’s testimony because his intent should have been inferred exoluslvely by
objective facts and circumstances. /d. We rejected that argument completely as “a rule of
tave-never.remotely y-pr omulgated (and would, indeed, affirmatively reject).” Id.
The trial judge made his decision “based upon [his] memory . . . of what happened
~on that day of the trial,” and found that there were no indications of goading. In Kennedy,

the Supreme Court determined that where the trial court found, and the appellate court

accepted, that the prosecutorial conduct which terminated the trial was not intended by the
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prosecutor, it was “the end of the matter for purposes of the Double Jeopardy Clausé.”
Kennedy, 456 U.S. at 679.

At the time the mistrial was declared, the State had only begun to presént its case.
Although the State was forced to call witnesses in a differentyorder than planned because
of a late witness, all of its evidence was available. There is no indication that the prosecutor
'aéte-d i_ntentionally‘in order to provoke a mistrial.

‘Rule 19-303.7 Attorney as Witness

Maryland Attorneys’ Rules of Professional Conduct Rule 19-303.7 (MRPC 3.7)
prevents an Vattomey from acting, “as an advocate at a t_rial in which the attorney is likely
to be anecessary witness.” (emphasis added) /d. Here, Assistant State’s Attorney (“ASA”)
Volatile testified on behalf of the State and tﬁen argued in response to the appellant’s
motion .to dismiss. ASA Volatile’s testimony to his “subj}ective inte.nt” was not
“necessary,” to t‘he hearing of the appellant’s motion to disﬁliss. As we préviously ruled in
Giddins v. State, 163 Md. App.'322‘, 35‘6 (2005), while fhe testimony of a prosecutor is
relevant, it should be taken with a grain of salt. That sentiment is true here. Merely because
the testimony was i‘elexfallt does not mean that ASA Volatilé’s testimony was necessary to
the hearing. There was an abundance of evidence that Judge Harga.don could have
cénsidered that would maké ASA Volaﬁle’s, possibly self-serving, comineﬁts unnecessary
to consider. There were many pieces of evidence, diécussed supra, that explain why the
trial was not deliberately sabotaged. This includes, the opening statement of counsel, the

timing of the mistrial requested, and the availability of witnesses.
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The State correctly asserts that Rule 3.7 of the Rules of Professional Conduct only

: apphes to trials. However they misconstrue Hea;d V. Foxshne Assoczates LLC, 145 Md.

"~ App: 695,‘706’-(2002). Th’e case draws a.‘d1st1nct10n:between co‘unsel’;s conduct-.m trials- - - .

" before courts of record and hearings conducted by le gislativ'e‘._or' a,djvud"icat_ory bodies. Thrs B
is not a distinction 'tliat 'has -arll‘y'-rsigrliﬁoaneerin .the:p'l:esente?_sve.' ST T
‘Next, we- turn to-the States argument that the issue was not: properly preserved on .
the record for appeal Followmg ASA Volatlle S testrmony, he mtended to present aclosing -
argument, to Whrch a_ppellant s counsel obJ,ected statmg:-
"".[Ap'pellant’s Counsel}: 1 mean I guessit’s just' highly unusual
that the person who gives the testimony makes- the argument.
T+ think .1~ Would feel more comfortable. Wlth [State’s Co - -
Counsel] makmg the ar gument She’s. prepared enough to ‘ask
“the questions. It just seems highly unusual to.meto be a witness -
and htrgate at the same trme and 1 thmk 1t S str ange posture -

[The Court] It S true

[Appellant S Counsel] -- and the ethrcs 18 that you can’t. be a
- witness and a ht1gate in the same case. 1 Just think it’s odd.®

Although the appellant d1d not use the wor ds “I objeet N the Court of Appeals has made it
clear that it'is not necessary for counsel to- exclann the exact wor ds When the trial court.
' make_s anv_adverse ‘rul‘ing. Where the r'ecord de_mon_strates_'that eounsel,sufﬁeiently_indieated. 3
his [or her] disagreement with the [trial].'court’s view, we llaVe_r'efused to‘vr.ead Rule ‘4-323'
(c) so narrowly.”. Bundy v.-State, 35_.4 Md. 131, 144 (1994) (internal- quotation marks

omitted)l.'» See also LYNN MCLAIN, 5 MARYLAND EVIDENCE, STATE AND FEDERAL, §103:8

¢ The record reflects that ASA Volatile made this statement; ho'weVer, in both the
appellants and the State’s briefs, they attribute this statement to Appellants counsel.
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n. 2 (2017)(“the words ‘I object’ are not necessary; it is enough that counsel indicate the
_protest of a particular thing.”). Thus, we find that the issue was properl}.f preserved for
review on appeal.. Nevertheless, .it Wouid have been preferable forfﬁhe appellant’s counsel
to “employ the time honored express of ‘I object,” thus removing any question about
preservation...” Scott v. State, 289 Md. 647, 654 (1981).

Finally, even if this court were to find error, it would have been harmless. “[A]n
error will be deemed harmless only if a reviewing court, upon its own independent review
of the record, is able to declare a belief, beyond a reasonable doubt that the error in no way
influenced the verdict.” Fuentes v. State, 454 Md. 296, 280 (2017)(internal quotations
marks omitted). Itis our belief that Judge Hargadon was not influenced by ASA Volatile’s
testimony, such that it had an impact on the denial of the appellant’s motion to dismiss.
Had this been at a trial vﬁth a jury' present, where the jury would h‘ave undoubtedly been
pfejudiced, the outcome would be different. Accordingly, we find that had this court found
én error, it would have been a harmless error that did not influence the judge’s decision.

| ' CONCLUSION

| We do not find any evidence supporting appellant’s arguments. We accept the trial
court’s finding that the prosecutior'l did not intend to goad appellant into requesting a
mistrial. The trial court, therefore, did not err in denying appellant’s motion to dismiss on
double jeopardy groundé. Further, we find that the court did not err in allowing ASA

Violate to present testimony and a closing argument.
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CLAYTON COLKLEY | * IN THE
- *  COURT OF APPEALS

*  OF MARYLAND -

v, : . '
* . Petition Docket No. 163
_ September Term, 2017
* e ‘
. ' : . - (No. 2474, Sept. Term, 2015
STATE OF MARYLAND : ' * “Court of Special Appeals)

ORDER
Upon consideration of the petition for a writ of certiorari to the Court of Special

Appeals filed in the above entitled case, it is

ORDERED, by the Court of Appeals of Maryland, that the petition be, and it is
" hereby, denied as there has been no showing that review by certiorari is desirable and in the public

interest.

/s/ Mary Ellen Barbera |

Chief Judge

DATE: August 25,2017
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ORDERED, by the Court of Appeals of Maryland, that the petition be, and it is
hereby, denied as there has been no showing that review by certiorari is desirable and in the public

interest.

Js/ Mary Ellen Barbera

Chief Judge

DATE: April 20,2018
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