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UNITED STATES COURT OF APPEALS :
FOR THE SIXTH CIRCUIT FILED
Jul 186, 2018

" REGINALD HOUGH, DEBORAH S. HUNT, Clerk

Petitioner-Appellant,
v. )y QRDER

UNITED STATES OF AMERICA,

Respondent-Appellee. -

,

Before: BOGGS, CLAY, and KETHLEDGE, Circuit Judges.

Reginald Hough petitions for rehearing en banc of this court's order entered on February
7,2018, denying his application for a certificate of appealability. The petition was initially referred
to this panel, on which the original deciding judge does not sit. After review of the petition, this
panel issued an order announcing its conclusion that the original application was properly denied.
The petition was then circulated to all active members of the court, none of whom requested a
vote on the suggestion for an en banc rehearing. Pursuant to established court procedures, the

panel now denies the petition for rehearing en banc.

ENTERED BY ORDER OF THE COURT
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No. 17-5519

UNITED STATES COURT OF APPEALS -
FOR THE SIXTH CIRCUIT FILED
Jun 29, 2018

REGINALD HOUGH, DEBORAH S. HUNT, Clerk

Petitioner-Appellant,
V. RDER

UNITED STATES OF AMERICA,

Respondent-Appellee.

Before: BOGGS, CLAY, and KETHLEDGE, Circuit Judges.

| Reginald Hough, a pro se federal prisoner, petitions the court fo rehear en banc its order
denying him a certificate of appealability. The petition has been referred to this’panel, on which
the original deciding judge does not sit, for an initial determination on the merits of the petition for
rehearing. Upon careful considération, the panel cbncludes that fhe original deciding judge did
‘not misapprehend or overlook any point of law or fact in issuing the order and, accordingly,

‘declines to rehear the matter. Fed. R. App. P. 40(a).
The Clerk shall now refer the matter to all of the active members of the court for further

proceedings on the suggestion for en banc rehearing:

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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No. 17-5519

UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
| FILED
Feb 07, 2018
REGINALD HOUGH, ; ’
g DEBORAH S. HUNT, Clerk
Petitioner-Appellant, )
) .
v. ) ORDER
) .
UNITED STATES OF AMERICA, )
)
Respondent-Appellee. )

Reginald Hough, a federal prisoner proceeding pro se, appeals a district court judgment
denying his motion to vacate his sentence under 28 U.S.C. § 2255. ‘The court construes Hough’s
notice of appeal‘as an application for a certiﬁcate of appealability (“COA”). See Fed. R. App. P.
22(b). Hough moves to proceed in forma pauperis on appeal.

In 2011, a jury convicted Hough of attempting to receive child pornography, in violation
of 18 U.S.C. § 2252(a)(2)(A). The district court sentenced him to 210 months of imprisonment.
This court affirmed. United States v. Hough, No. 11-6510 (6th Cir. Feb. 13, 2013) (order), cert.
denied, 569 U.S. 936 (2013). - '

In 2014, Hough filed a § 2255 motion, arguing that: (1) his due process rights were
violated when Detective Kevin Lamkin was permitted to provide “expert” testimony; '(2) his
Fourth and Sixth Arnendment rights were violated because counsel failed to move to suppress

-evidence; (3) hlS Fourth and Sixth Amendment rlghts were violated because counsel failed to
-challenge the veramty of statements included in the search warrant affidavit; (4) his right to

confront witnesses was violated because the government was permitted to play a v1deo recording
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of’ Officer Leigh Kemper’s post-arrest interrogation of Hough; (5) the government withheld
allegedly exculpatory evidence; (6) the trial court erroneously admitted evidence of “other
things” that was not relévént to the criminal charges filed against him; (7) the government
allegedly relied on perjured statements contained on the recording of his interrogation from the
night kof his arrest and manipulated evidence; (8) counsel was ineffective for failing to conduct
“adequate preparation or explore potential defenses for a trial; and (9) his due process rights were
violated when the investigating officers erroneously permitted his ex-wife to use the computer
after they arrived following her report of discovering child pomogfaphy on the computer.

A magistrate judge filed a report, recommending that the district court deny the § 2255
motion. First, the magistrate judge concluded that Hough failed to establish that counse]
_ rendered ineffective assistance with respect to claims 2, 3, and 8. Next, the magistrate judge
recommendea that Hough procedurally defaulted his remaining claims by not asserting them on
direct appeal. The magistrate judge reasoned that, although Hough argued that trial and appellate
counsel’s allegedly deﬁcieﬁt performance constituted cause to excuse the procedural default,
counsel’s performanée was not deficient or that the underlying claims lacked merit. The district
court rejeéted Hough’s objections, adopted the magistrate judge’s recommendation, and denied
the § 2255 motion.

A COA may issue “only if the applicant has made a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2); Miller-El v. Cockrell, 537 U.S. 322, 336 (2003).
When the district court’s denial is based on the merits, “[tlhe petitioner must demonstrate that
reasonable jurists would find the district court’s assessment of the constitutional clairhs debatable
or wrong.” Slack v. McDaniel, 529 U.S. 473, 484 (2000). When the district court’s denial is
based on a procedural ruling, the petitioner must demonstrate that “jurists of reason would find it
debatable whether the _[motionj states a valid claim of the denial of a constitutional right and that
jurists of reason would find it debatable whether the district court was correct in its procedural
ruling.” ]d. Hough has not met this burden.

Ineffective Assistance of Counsel Claims
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Hough failed to make a substantial showing that trial and appellate counsel’s
performance was deficient and that it prejudiced his defense. See Strickland v. Washington, 466
U.S. 668, 687 (1984). The district éoﬁrt concluded that counsel was not ineffective for failing to
move to suppress evidence seized during Hough’s arrest and the search of his home. Hough
argued that the search warrant application did not establish probable cause and that the affidavit
submitted in support of the application was “bare bones” and inclu&ed false information that his
then-wife (Rhonda Maurer) advised the affiant that she had discovered screen names that had
been used to proposition a fifteen-year-old female for sexual activity. Hough also argued that
any probable cause ceased to exist because Maurer was unable to find the images on the
computer after the police had arrived. “The Fourth Amendment mandates that a search warrant
may only be issued upon a showing of probable cause.” United Stdtes v. Thomas, 605 F.3d 300,
307 (6th Cir. 2010). “Probablé cause exists where there is a fair probability, given the totality of
the circumstances, that contraband or evidence of a crime will be found in a particular place.”
United States v. Wagers, 452 F.3d 534, 538 (6th Cir. 2006) (quoting United States v. Helton, 314
F.3d 812, 819 (6th Cir. 2003)).

The district court rejected Hough’s probable-cause argument, concluding that the
affidavit identified Hough’s then-wife as the source of the information concerning potentially
criminal conduct and that the nature of Maurer’s relationship with Hough supported the
cr\edibility.of the allegations she made to the police. In addition, Maurer provided specific
details concerning the type and amount of material that she discovered on Hough’s computer.
The district court concluded. that, under these circumstances, although the search warrant
affidavit was short, it was not “bare bones” because it provided “some underlying factual
circumstances- regarding veracity, reliability, and basis of knowledge.” United States v.
McPhearson, 469 F.3d 518, 526 (6th Cir. 2006) (quoting United States v. Weaver, 99 F.3d 1372,
1378 (6th Cir. 1996)). Reasonable jurists would not debate the district court’s ruling on this

issue.
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Next, the district court rejected Hough’s argument that counsel should have sought a
hearing under Franks v. Delaware, 438 U.S. 154 (1978), in order to chalrlenge the veracity of the
statements set forth in the search warrant affidavit. - Hough argued that the search warrant
contained false information because: (1) Maurer testified, during trial, that she did not recall
making any statements concerning screen names used to solicit sexual activity from.a minor;

(2) no videos were discovered on his computer; and (3) images of child pornography were

discovered in an unallocated space on the computer, not in his email. The district court>,

concluded that because there was no indication that the affiant intentionally misrepresented any

of the facts provided to him by Maurer, there was no need for a Franks hearing, see id. at 155-

" court’s ruling on this issue.
Finally, the district court concluded that Hough failed to establish that counsel did not
adequately prepare for trial. Because Hough partially relied on the érguments asserted in support

of the claims addressed above, and the district court rejected those claims as being without merit,

the court fejected the cumulative claim as well. Reasonable jurists would not debate the district |

court’s ruling on this issue.

Substantive Constitutional Claims—Procedural Bar

The district court rejected Hough’s reméining claims as procedurally barred, cdncluding
that he failed to assert them on direct appeal. Generally, if a defendant fails to assert a claim on
direct appeal, it is procedurally defaulted. Regalado v. United States, 334 F.3d 520, 528 (6th Cir.
2003). A procedurally defaulted claim “may be raised in habeas-only if the defendant cvan first
demonstrate either ‘cause’ and actual ‘prejudice,” or that he is ‘actually innocent.”” Bousley v.
United States, 523 U.S. 614, 622 (1998) (quoting Murray v. Carrier, 477 U.S. 478, 485, 496
(1986)). Although the district court construed Hough’s petition as asserting that counsel’s
allegedly deficient performance constitutes cause to excuse thb default, the district court

determined that Hough failed to establish that counsel’s performance prejudiced him.

\
i

A

|
|
1

56, and counsel thus did not perform deficiently. Reasonable jurists would not debate the district _/,f/
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First, the district court rejected Hough’s challenge to Detective Lamkin’s allegedly
Aimproper “opinion” testimony. Hough argued that Lamkin, a lay witness, improperly provided
“expert” and lay opinionvtestinioiiy concerning the forensic examination of Hoilgh’s computer.
Rule 701 allows opinion testimony by a lay witness so long as it is “(a) rationally based on the
witness’s perception; (b) helpful to clearly understénding the witness’s testimony or to
determining a fact in issue; and (c) not based on scientific, technical, or other specialized
knowledge within the scope of Rule 702.” Fed. R. Evid. 701. This court has explained that “lay
testimony ‘results from a process of reasoning familiar in everyday life,” whereas ‘an expert’s
testimony results from a process of reasoning which can be mastered only by specialists in the
ﬁeld.’i’ See United States v. White, 492 F.3d 380, 401 (6th Cir. 2007) (quoting State v. Brown,
836 S.W.2d 530, 549 (Tenn. 1992)).

The district court determined that counsel did not perform deficiently so as to excuse
Hough’s procedural default because counsel fheroughly cross-examined Lamkin concerning
opinion testimony, whether “lay” or “expert,” and because the court admonished the jury to
disregard Lamkin’s testimony when he opined that an image on Hough’s computer “appeared” to
involve a girl who was under eighteen years of age engaging in sexual activity. The district court
concluded that Lamkin properly provided technicél and scientiﬁc testimony concerning the. \
forensic examination of Hough’s computer because that testimony was based on his specialized /
knowledge as a computer forensic examiner. The district court noted‘that, during a bench”

- conference, the government provided notice that Lamkin would be providing testimony based on \

his specialized training. Furthermore, the district court noted that the United States complied \'}
with its duty under Fed. R. Crim. P. 16 to provide the defendant with a summary of Lamkin’S'—/‘"
testimony. Reasonable jurists would not debate the district court’s ruling on these issues. /

Next, the district court rejectéed Hough’s claim that the government violated his rights
under the Confrontation Clause. The Confrontation Clause ,prcihibits the piosecution from
substifuting former testimony'for live testimony unless the proseeution demonstrates that the

"witness is unavailable for trial and the defendant had an earlier opportunity. to. cross-examine
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him. Crawford v. Washington, 541 U.S. 36, 53-54 (2004). Hough argued that the government
violated his rights when it played a redacted version of a video of his post-arrest interro_gation
conducted by Officers Jayme Schwab and Leigh Kemper. Relying on Davis v. Washington, 547
U.S. 813, 822 (2006), which held that statements “are testimonial when . . . the primary purpose
... is to establish or prove past events potentially relevant to later criminal prosecution,” Hough
argues that Kemper made statements during the interrogation that were testimonial and that,
because Kemper did not testify at trial, the admission of those statements violated his
. confrontation rights..

The district court coﬁcluded that Hough’s reliance on Davis was misplaced because that

case held that the arrestee’s statements/responses to questions, were testimonial statements, not

T

that the officer’s questions constituted testimonial statements. See id. at 822 n.1, 832 n.6. The
district court determined that counsel did not perform deficiently so as to excuse Hough’s
procedural default, in part, because counsel filed a motion to suppress the video. Whether or not\

Kemper’s statements were test_imonial, and thus admitted in violation of Hough’s confrontation \‘\ '
rights, Hough cannot show prejudice. Kemper made statements dﬁring the interview regarding J\
the nature of the images recovered on Hough’s computer and how those images were stored 01;/“/;
distributed. But the images were published to the jury, and Detective Lamkin testified at length
at trial about the state in which he found that information'on Hough’s computer. So, Hough has
not shown, even assuming his counsel erred in failing to object to Kemper’s statements, that
there is “a reasonable probability that, but for counsel’s unprsfessional errors, the result of the
proceeding would have been different.” Strickland, 466 U.S. at 694. Reasonable jurists would
not debate that Hough cannot show prejudice. |

The district court rejected Hough’s claim ;chat the government allegedly withheld
_exculpatory evidence and witness statements, in violation of Brady v. Maryland, 373 U.S. 83
(1963), or the Jencks Act, 18 U.S.C. § 3500(a). To establish a Brady violation, a defendant must

demonstrate that (1) the evidence at issue is favorable to her, either because it is exculpatory or

impeaching; (2) the gdvernment suppressed the evidence, whether willfully or inadvertently; and
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(3) prejudice resulted. O’Hara v. Brigano, 499 F.3d 492, 502 (6th Cir. 2007). Under the Jencks\\
Act, after a witness has testified on direct examination for the government, the government must \
provide the defendant with any “statements” made by the witness to the extent those
/
/

“statements” relate to the subject of the witness’s testimony. 18 U.S.C. § 3500(b). ~/
The district court concluded that counsel was not inefféctiv.e for failing to challenge the
government’s failure to provide him with various items of allegedly exculpatory evidence,
“including: (1) a copy of Kemper’s investigation notes; (2) the “criminal complaint”; (3) a copy
of the records of the program used to examine his computer, and a copy of the contents of a
folder labelled “MINE” from his computer; and (4) an accurate copy of the original recording of
his police interrogation. Hough also argued thét the government should have provided‘him with//
copies of FBI interviews witﬁ Maurer’s sons and daughter-in-law. The district court rejected
Hough’s arguments because he failéd to establish that Kemb;:r’s investigation notes would be
exculpatory, he was aware of the nature of his wife’s “complaint” that he had engaged in
criminal activity, the government credibly stated that it disclosed all relevant information from
its forensic examination of Hough’s compufer and the defense conducted its own fbrensic
examination, and the government provided Hough with an unedited copy of the video recording -~
of his post-arrest interview. The district court rejected Hough’s argument that the prosecution
wrongfully suppressed potential testimony from Maurer’s sons (Michael Thomas and Carl Egly)
and daughter-in-law (Angel Thomas) that would have established that Maurer bragged to them
about framing Hough by placing child pornography on his computer. The district court
concluded that counsel was not ineffective for failing to obtain the Thomases’ statements, in part,
" because this court affirmed the district court’s ruling that their statements constituted —
inadmissible hearsay. With respect to Egly, the district court rejected Hough’s claim because
Hough' did not allege that Egly actually provided any testimony on behalf of the government,
because Hough asserted that he knew what Egly would testify, and because counsel diligently
pursued Egly’s testimony by subpoenaing him. Reasonable jurists would not debate the district

court’s ruling on these issues.
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Next, the districf court rejected Hough’s argument that the admission of evidence
concerning his use of adult pornography constituted improper use of other “bad acts” evidence. |
The court concluded that Hough should have raised this issue on direct appeal and determined
that counsel did not perfofm deficiently because he successfully moved to exclude other bad acts
evidence related to sexual assault or contact with minors and the images that were admitted were /
described as suspected child pornography. ‘Reasonable jurists would not _debate the district |
court’s ruling on this issue.

The district court also rejected Hough’s challenge to the allegedly improper use of
perjured testimony and “manipulated” evidence. Hough argued that witnesses provided false
testimony that there were images and videés in a folder named “MINE,” that the child
pornography images had come from the internet, and that no poiice officer had accessed his
computer during the search other than Officer Lamkin. He also argued that the video of his post-
arrest interrogation had been altered. The district court concluded that Hough failed to present\_1
any persuasive evidence to support his conclusory assertions that the challenged teétimony was i
false or that the video had been wrongfully altered. The court also concluded that counsel did/"i
not perform deficiently because Hough had received an unredacted version of the Video of his
interrogation and because edits had been made by the government in accordance with the court’s
pretrial rulings. Counsel had also thoroughly cross-examined the government’s witnesses.
Reasonable jurists would not debate the district court’s ruling on this issue.

Finally, the district court rejected Hough’s claim that his due process rights were violated
when the investigating officers allegedly tainted the evidence in the C;ISC because ’ihéy allowed
Maurer to access his computer after they arrived at his residence. The district court determined
that Hough had procedurally defaulted the issue of Maurer’s use of the computer and the alleged
tainting of evidence by not raising it on direct appeal and that he failed to show cause and
prejudice to excuse the default because counsel had pursued the issue during cross-examination.

Reasonable jurists would not debate the district court’s ruling on this issue.
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Accordingly, Hough’s application for a COA is DENIED, and the motion to proceed in

forma pauperis is DENIED as moot.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION
CIVIL ACTION NO. 3:06-CR-39-JHM
UNITED STATES OF AMERICA, Plaintiff,
V. |
REGINALD HOUGH, Defendant.
ORDER
The Court having accepted the Report and Recommendation of the Magistrate Judge, and
the Court being sufficiently advised,
. ITIS HEREBY ORDERED AND ADJUDGED that the defendant’s motion to vacate,
set aside, or correct his senténce pursuant to 28 U.S.C. § 2255 ‘is DENIED with pre;ju?iice.
IT IS FURTHER ORDERED that é certificate of appealability is denied for the reasons

set forth in the Magistrate Judge’s Report and Recommendation.

This is a final judgment, and there is no just cause for delay in its entry.

Joseph H. McKinley, Jr., Chief Judge
> United States District Court
- ¢e: Counsel of record

iti March 20, 2017
Petitioner, pro se arch 20
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION
CIVIL ACTION NO. 3:06-CR-39-JHM

UNITED STATES OF AMERICA, Plaintiff,

. : . :

REGINALD HOUGH, 4 Defendant.
ORDER

The Court having reviewed the report and recommendation of the Magistrate Judge, and
objections having been filed, IT IS HEREBY ORDERED that the Court ADOPTS the report

and recommendation of the Magistrate Judge in its entirety.

Joseph H. McKinlej.f, Jr., Chief Judge
United States District Court

cc: Counsel of record

.. March 20, 2017
Petitioner, pro se
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION
CIVIL ACTION NO. 3:06-CR-39-JHM

REGINALD HOUGH, Petit'ioner,
v.
UNITED STATES OF AMERICA, Respondent.
FINDINGS OF FACT
CONCLUSIONS OF LAW
AND RECOMMENDATION

Petitioner Reginald Hough (“Hough™) has filed a motion to vacate, set aside, or correct
sentence pursuant to 28 U.S.C. § 2255 (DN 198, 203). Hough is acting pro se: The Qnited
States filed a response in oppositioﬁ, and Hough filed a reﬁly (DN 207, 208). This matter is now
ripe fér review. For the _folloWing reasons, the undersigned Mégistrate Judge recommends tha;[ ”
the Court deny Hough’s petition for post-conviction relief.

| FINDINGS OF FACT

On April 18, 2005, Hough’s then-wife, Rhonda Hough (known by the time of trial as
Rhonda Maurer and referred to herein as “Maurer”) contactedvthe Crimes Against Chvildren Unit
(“CACU™) of the LouiS\}ille Metro Police Department (“LMPD”) and stated that she had found
child pornography on her husband’s desktop computer. At trial, Maurér testified that a few
weeks earlier, she found images of child pornography on the computer and confronted Hough
about .it, but she did not contact the police at that time. Maurer testified that only she and Hough
had access to/ and used the compqter. She further testified thét on the evening of April 17, 200.5,\

she found additional»imagés of child pomography, and that she contacted LMPD CACU the .

following morning, April 18, 2005.
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Later on the same day, at approximately 4:20 p.m., LMPD executed a search warrant

(issued by a Kentucky state court) at'Hoﬁgh and Maurer’s residence. Four law enforcement

; P

ofﬁcers,»_ all of tile LMPD, were present: (1) Sergeant Jayme Schwab;' (2) Detective Leigh
Kemper; (3) Detective Jerry Thornsberry; and (4) Detective Kevin Lamkin. Maurer was the only
person ét home at the time thét officers executed the‘ warrant. The computer was on when the
officers arrived. The officers permitted Maurer to attefnpt ‘tO show them the images that had
prompted her to call the police. She was on the computer for approximately five minutes; she
did not access the Internet or add or delete any material. Maurer was unable to ‘Vlocate‘images of
child pbrnography at that time. LMPD seized the desktop computer, some floppy disks, a laptop
computer, and a digital carﬁera.

Maurer' telephoned Hough and asked him to come home. She did not notify him of the
presence of law enforcement at the residence. Detectives Thornsberry and Lam‘kin left the scene,
taking the items seized with them, while Sergeant Schwab and Detective Kemper remained at the
residence with Maurer. When Hough arrived at home, the officers informed him of the
execution of the search warrant and aéked if he would be willing to go to the CACU offices for
an interview. Hough agreed. He drove his own car to the CACU offices after stopping for food
at McDonald’s. Sergeant Schwab gave Hough some tilne to eat in a small interview room before
he and Detective Kemper entered the room. Before beginning an interrogation, the Of;iCGI‘S
presented Hough with a notice of his Miranda rights. Hough signed a waiver of rights portion of

the form, and Sergeant Schwab and Detective Kemper signed the form as witnesses. During the,

interrogation, Hough "stated that only he and Maurer had access to and used the désktop

: At the time of Hough’s arrest, Schwab was a detective. By the time of trial, he had been promoted to

" sergeant. (DN 179 at 68.)
' 2
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computer, with the exception of infrequent use by Maurer’s son’s wife. Hough stated that he

sent, by email, non-pornographic images of young girls to an individual in England who he met

- in a chat room, and that the individual sent back a pornographic video or videos of a young girl.

~

Hough stated that he deleted the video(s). Hough insisted that while he did have pornography on
his computer, the illdividuals depicted were al.l adults. He stated thét he had no recollection of
sending or receiving child pornography other than the video(s) from the individual in England.
Detective Lamkin, an LMPD computer forensic detective, conducted a preliminary
analysis of the desktop computer seized from Hough’s residence on the date that he was arrested,
April 18, 2005, using a computer program called “Encase.” During the preliminary analysis,
Detective Lamkin located images of suspected child pornography on the computer’s unallocated

space. He described materials in unallocated space as having been deleted, but that enough

- information remained that a forensic review could reveal the webpage that the individual using

the computer viewed. Detective Lamkin provided the information recovered in the preliminary
review to Sergeant Schwab and Detective Kemper, and they used it in the course of their
questioning of Hough.

In 2007, Detective Lamkin conducted additional examinations of the computer,
specifically, the Internet history and a program called GoBack that had been installed on the
computer prior to Hough’s arrest. That examination revealed a total of 189 still images of child
pornography; it did not recover any videos involving child pornography. Those images were
also found in the computer’s unallocated space; no images or videos of child pornography were

found in active files. At trial, the United States also elicited testimony from Detective Lamkin
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regarding chats between Hough and other individuals and Internet searches by Hough that
revealed an interest in child pornography.

Hough was arrested on state charges in April 2005. On March 6; 2006, Hough was
indicted by a federal grand jury on one count of possession of child pornography. (DN 1.) On
Februafy 20, 2008, a federal grand jury returned a superseding indictment élleging one count of
attempting to receive child pornography in violation of 18 U.S.C. § 2252(a)(2)(A), and one count
of possession of child pornography in violation of 18 U.S.C. § 2252(a)(5)(B). (DN 62.)

“Hough’s case proceeded to a three-day jury trial beginning on September 27, 2011 and ending on
September 29, 2011. (See DN 178, 179, 180 (trial transcripts).) The jury found Hough guilty of
both charges in ;[he superseding indictment. (DN 161.) On December 13, 2011, United States
District Judge Jennifer B. Coffman sentenced Hough to 210 months’ imprisonment, to be
followed by a lifetime of supervised release. (DN 173.)

Hough later appealed his conviction and sentence to the United States Court of Appeals
for the Sixth Circuit. On February 13, 2013, the Sixth Circuit® issued an order (DN 188) --
designated-as not recommended for full-text publication -- affirming his conviction and sentence.
The grounds raised by Hough on appeal and rejected by the Sixth Circuit were as follows: (i) that
the district court erred in denying his mntion to suppress based on a violation of his rights under
Miranda v. Arizona, 384 U.S. 436 (1966); (ii) that the district court erred in granting a motion in
limine by the United States to excvlude anticipated hearsay testimony of two individuals that
Hough’s’ex-wife told them that she set up Hough; (iii) that the district court erred in denying his

" motion for judgment of acquittal based on insufficient evidence as to all of the elements of the

The panel that decided Hough’s appeal consisted of Sixth Circuit Judges Jeffrey Sutton and Bernice Donald
and District Judge for the Northern District of Ohio Peter Economus, sitting by designation. (DN 188 at 1, n.1.)

4



Case 3:06-cr-00039-JHM-CHL  Document 211 Filed 01/10/17 Page 5 of 57 PagelD #: 1772

crimes for which he was convicted; (iv) that the 210-month sentence was procedurally
unreasonable because the Sentencing Guideline upon which the sentence is based is not rooted in
empirical data and because the district court did not recognize its authority to depart from the

Guidelines; and (v) that the sentence was substantively unreasonable because the district court

did not implement a downward departure as a result of Hough’s relatively advanced age (63) and

good employment record. (See generally DN 188.)

On April 11, 2014, Hough filed a motion under 28 U.S.C. § 2255 to vacate, set aside, or
correct his sentence (DN 198). Before the time for the United States to file a respoﬁse to the
Section 2255 petition had elapsed, Hough filed a motion for leave to file a memorandum of law
in support of the petition (DN 201). The Court granted the motion (DN 204), and- on June 16,
2014, Hough filed a memorandum in support of his habeas petition (DN 203). On July 21, 2014,
the United States filed a response in opposition (DN 207), and Hough filed a reply on August 11,
2014 (DN 208). Hough asserts nine grounds for relief. Each of those grounds is addressed in the
“Conclusions of Law” section below.

CONCLUSIONS OF LAWY

A. Legal Standard

To obtain habeas relief under 28 U.S.C. § 2255, a federal prisoner must demonstrate that
his “sentence was imposed in violation of the Constitution or the laws of the United States, or
that the court was without jurisdiction to impose such sentence, or that the sentence was in
excess of the maximum authofized by law, or is otherwise subject to collateral attack . . ..” 28
U.S.C. § 2255(a); see United States v. Doyle, 631 F.3d 815, 817-18 (6th Cir. 2011) (“A motion

brought under § 2255 must allege one of three bases as a threshold standard: (1) an error of

f
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constitutional mégnitude; (2) a sentence imposed outside the statutory limits; or (3) an error of
fact or law that was so fundamental as to render the entire proceeding invalid.”) (quoting
Weinberger v. United States, 268 F.3d 346, 351 (6th Cir. 2001) (internal citation omit‘ged)).

A Section 2255 petitioner is procedurally barred from raising an issue in a habeas
proceeding whére he or she préviouély raised or could hav.e raised the issue on direct appeal.
The Sixth Circuit has consistently held that a Section 2255 motion may not be used to re-litigate
an issue that was raised on appeal absent highly exceptional circumstances, such as an
intervening change in ;the law. Dupont v. United States, 76 F.3d 108, 110 (6th Cir. 1996)
(collecting cases). Additionally, “[w]here a defendant has procedurally defaulted on a claim by
failing to raise it on direct review, the claim may be raised in habeas only if the defendant can
first demonstrate either ‘cause’ and actual ‘prejudice,’ or that he is ‘actually innocent.”” Bousley
v. United States, 523 U.S. 614, 622 (1998) (citing Murray v. Carrier, 477 U.S. 478, 485, 496
(1986), Wainwright v. Sykes, 433 U.S. 72, 87 (1977), and Smith v. Murray, 477 U.S. 527, 537
(1986)). Notably, under the cause and prejudice teét, “cause” must be something that cannot be
fairly attributed to the movant. Coleman v. Thompson, 501 U.S. 722, 753 (1991) (abrogated in
part on'other grounds in Martinez v. Ryan, 132 S. Ct. 1309, 1320 (2012)).

In this case, Hough appears to link all of his asserted grounds for relief to an underlying
argument that he received ineffective assistance of counsel at the trial level. In the framework of
the three avenues for relief availéble pursuant to Section 2255, a claim of ineffective assistance
of counsel falls under the “error of constitutional magnitude” prong. Specifically, the Sixth-
Amendment guarantees a criminal defendant the right to. “the assistance of counsel for his

defense.”. U.S. Const. Amend. VI. As with any other constitutional claim raised in a Section
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2255 proceeding, the petitioner bears the burden of proving, by a preponderance of the evidence,
a Sixth Amendment violation due to ineffective assistance of counsel. Pough v. United States,
442 F.3d 959, 964 (6th Cir. 2006); United States v. Pierce, 62 F.3d 818, 833 (6th Cir. 1995).
Conclusory allegétions or bag'e bones statements regarding counsel’s effectiveness fall short of
meefing that burden. See Elzy v. United States, 205 F.3d 882, 886 (6th Cir. 2000) (finding thét
“conclusory statement” by petitioner was “wholly insufficient to raise the issue of ineffective
assistance of counsel”). An evidentiary hearing on a Sixth Amendment claim of ineffective
assistance of counsel will not be required if “the petitioner’s allegations cannot be accepted as
true because they are contradicted by the record, inherently incredible, or are conclusions rather
than statement of fact.” Valentine v.-United States, 488 F.3d 325, 333 (6th Cir. 2007).

This Sixth. Amendment right entitles a dgfenéant not only to counsel, but to counsel that
is re’asbnably effective.  Strickland v. Washingion, 466 U.S. 668, 687 (1984).  “A claim of
ineffective assistance of counsel requires the petitioner to show that [1] counsel’s performance
was deficient and [2] that the deficiency prejudiced him.” Id. at 687. To satisfy this first prong
of the Strickland test, the petitioner must “show[] that counsel made errors so serious that
counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth

- Amendment.” Id. “Counsel’s performance is deficient if it fell below an objective standard of
reasonableness™ based on “prevailing professional norms.” Id. at 688. A petitioner asserting a
claim of ineffective assistance must, consequently, “identify the acts or omissions of counsel that
are alleged not to have been the result of reasonable professional judgment.” Id. at 688. The

Court is required to evaluate the objective reasonableness of counsel’s performance “from

counsel’s perspective at the time of the alleged error and in light of all of the circumstances.”
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Kimmelman v. Morrison, 477 U.S. 365, 381 (1986). “Judicial scrutiny of ¢ounsel’s performance
must be highly deferential.” Strickland, 466 U.S. at 689; see id (“Because of the difficulties
inherent in making the evaluation, a court must indulge a strong presumption that counsel’s
conduct falls within the wide range of reasonable professional assistance; that is, the defendant
must overcome the presumption that, ulldér the circumstances, the challenged action ‘might be
considered sound trial strategy.’”) (quoting Michel v. Louisiana, 350 U.S. 91, 101 (1955)).

Under the second Strickland prong, the petitioner must show “a reasonable probability
that, but for counsel’s unprofessional errors, the result of the proceedings would have been
different.” Moss v. United States, 323 F.3d 445, 454 (6th Cir. 2003).(quoting Strickland, 466
U.S. at 654). “A reasonable probability is a probability sufficient to Aundermine confidence in the
outcome.” Strickland, 466 U.S. at 694.

At some péints in his supporting memofandum, Hough appears to argue that his appellate
counsel provided ineffective assistance. Where a petitioner raises a claim of ineffeétive
assistance by appellate counsel, the two-pronged Strickland test still applies. Valentine v. United
States, 488 F.3d 325, 338 (6th Cir. 2007) (citing McFarland v. Yukins, 356 F.3d 688, 699 (6th
Cir. 2004)). “In the appellate context, the court must first assess the strength of the claim
apbellate counsel failed to raise.” Id. “Counsel’s failure to réise an issue on appeal could only
be ineffective assistance if there is a reasonable probability that inclusion of the issue would have

~ changed the result of the appeal.” Id. (quoting McFarland, 356 F.3d at 699). As the Sixth
Circuit reasoned in McFarland, “[i]f there is a reasonable probability that [the petitioner]| would

have prevailed on appeal had the claim been raised, we can then consider whether the claim’s
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merit was so compelling that appellate counsel’s failure to raise it amounted to ineffective
assistance of appellate counsel.” McFarland, 356 F.3d at 7OQ.

B. Grounds for Relief Asserted by Houéh

The Court will address each of the grounds for relief asserted by Hough in the order in
which they appear in his petition and supplemental memorandum. (DNV 198, 203.)

l. Alleged Improper Expert Testimony of Detective Lamkin

In Ground 1, Hough asserts that his Fifth and Sixth Amendment rights were violated
when Detective Lamkin provided what Hough contends was expert testimony when Lamkin was
a lay witness. (DN 198 at 4.) Hough argues that Detective Lamkin became a de facto expert

-when he provided (a) opinion testimony, and (b) technical, scientific testimony. (/d.) Hough
contends that his trial counsel and appellate counsel were at fault for not pursuing this argument. -
at trial or-on appeal. (See DN 198 at 5-6; DN 203 at 8-11.)

“In response, the United States argues that a review of the trial transcript contradicts‘
Hough’s arguments. The: United States responds that it represented at trial that Detective
Lamkin would-not provide opinion testimony, and that the trial court ensured that no opihion
testimony was given. (DN 207 at 7-8.) As to Hough’s argument that Detective Lamkin provided
training based on his technical, scientific expertise, the United States responds that it gave notice
that it intended to call Detective Lamkin to provide testimony based on his specialized training
and skill in the area of computer forensic examination and provided copies of his Writteﬁ reports
to defense counsel. (Id.) 1t furthér argues that defense counsel thoroughly cross-examined
-Detective Lamkin, at times using the written reports that he prepared and that were served on

defense counsel during discovery. Finally, the United States contends that there was no viable
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claim for relief based on Detective Lamkin’s testimony, and therefore, Hough’s appellate .
counsel did not err by failing to raise the issue with the Sixth Circuit. (/d.)

In his feply, Hough provides a list of instances in which he claims that Detective Lamkin
provided opinion testimony despite the United States’ assurances that he would not do so. He
contends that his frial and appellate counsel were ineffective by.virtue of not raising this issue at
trial and. on direct appeal. (DN 208 at 5-6.)

In considering Hough’s arguments regarding Detective Lamkin’s testimony, it is critical
to remember that the F ederal Rules of Evidence are concerned with expert and lay testimony, as
opposed to expert and lay witnesses. See Féd. R. Evid. 701 advisory committee’s notes (2000)
(“The [2000} amendment [to Rule 701] does not distihguish between expert and lay witnesses,
but rather between expeft and lay teslimony.”j (emphasis added). “Certainly it is possible for the
same witnegs to provide both lay ana expert testimony in a single case.” Id. (citing United States
v. Figueroa-Lopez, 125 F.3d 1241, 1246 (9th Cir. 1997)). We will bear in mind this preliminary
point when addressing Hough’s dual arguments regarding Detective Lamkin’s testimony.

Rule 16(a)(1)(G) of the Federal Rules of Criminal Procedure requires the government, at
the defendant’s request, to provide a written summary of z;ny testimony that the government
intends to use under Rules 702, 703, or 705 of the Federal Rules of Evidence during its case-in-
chief at trial -- that is, the Rules governing expert witness testimony. See Fed. R. Crim. P.
16(a)(1)(G). Rule 701 provides that “[i]f the witness is not testifying as an expert, the witness’
testimony inb the form of opinions or inferences is limited to those opinions or inferences which

are (a) ratiohally based on the perception of the witness, (b) helpful to a clear understanding of

10
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_the witness’ testimony or the determination of a fact in issue, and (c) not based on/scientiﬁc,
technical, or other specialized knowledge within the scope of Rule 702.% Fed. R. Evid. 701.
As is set forth above, Hough has challenged Detective Lamkin’s testimony on two
grounds -- that he improperly offered opinion testimony and that he offered testimony based on
“scientific, technical, or other épecialized knowledge. The Court will address each argument in
turn. First, the Court has carefully reviewed the official transcript of Detective Lamkin’s
'testirﬁony and finds that he did not offer opinion testimony in violation of Rule 701. Detective
‘Lamkin testified at length at trial and wés subjected to vigorous cross-examination by Hough’s
counsel. The United States stated near the start of Detective Lamkin’s testimony that he would
not be providing opinion testimony. (See DN 179 at 157 ([Government counsel during bench
conference:] “I’m not going to be eliciting any opinions from Detective Lamkin.”).) Counsel for
Hough acknowledged this approach. For example, in a bench conference, counsel for the United
States stated, “He will only refer to the ifnages as suspected child pornography. He’s not going
to offer any kind of an opinion.” (I/d. at 157.) Defense counsel affirmed, “And that’s my
understanding.” (Id.) The trial court, the United States, and-Hough’s attorney were cognizant of
confining Detective Lamkin’s testimony to those parameters. For example, when Detective

" Lamkin testified that Hough’s computer contained “an image of a girl that appears under 18

} Rule 702 provides as follows:

A witness who is qualified as an expert by knowledge, skill, experience,
training, or education may testify in the form of an opinion or otherwise if:
(a) the expert’s scientific, technical, or other specialized knowledge will
help the trier of fact to understand the evidence or to determine a fact in
issue; '
(b) the testimony is based on sufficient facts or data;
(¢) the testimony is the product of reliable principles and méthods; and
(d) the expert has reliably applied the principles and methods to the facts of
the case.

Fed. R. Evid. 702.
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years old in sexual activity,” defense counsel objected that the statement constituted opinion
testimony, and the Court instructed the members of the jury to disregard the statement becéuse it
was an opinion. (See id. at 204-06.)

" With respect to the other instances of alleged opinion testimony that Hough includes in
his reply, the Court ﬁnds that those instances were either permissible based on Deteétive
Lamkin’s specialized knowledge -- which is addressed below -- or that defense counsel may
have simply exercised his discretion as to how to deal with an opposing witness. Defense
counsel has discretion as to when to object to an opposing witness’s testimony and when to
remain silent; indeed, in this case, defense counsel subjected Detective Lamkin to-a lengthy,
pointed cross-examination. To the extent that Detective Lamkin made uncontested statements of
opinion on direct or re-direct examination, .defense counsel may simply have determined that it
would be more effective to attack Detective Lamkin on cross-examination or re-cross rather th?n
to object in the moment.

Second, Hough contends that Detective Lamkin offered technical, scientific testimony
based on his specialized knowledge as a computer forensic examiner, and that this was
impermissible because he was a lay witness bound by the terms of Rule 701. The Court
acknowledges that neither the trial transcript nor the United States’ response brief is as clear as

- would be desired on this point. However, the Court concludes that Detective Lamkin’s
technical, scientific testimony was permissible in the context of this case. During a bench
conference early in Detective Lamkin’s testimony, counsel for the government stated, “I’m not
going to be eliciting any opinions from Detective Lamkin. [ give noticé under the 700 series and

in Rule 16 that he is going to testify based on specialized training but not offering an opinion.”

12
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(Tr. 179 at 157.) This amounted to notice of the United States’ intention for Detective Lamkin to
offer expert testimony regarding his specialized training and experience in the area of computer
forensics, and factual, ldy testimony regarding other aspects of the ihvestigation of Hough. See
Fed: R. Crim. P. 16(a)(1)(G) (requiring government to provide, at défendam’s request, written
summary of testimony that itv intends to use in cage-in-chief under Rules of Evidence 702, 703, or
705).

Additionally, the United States provided to Hough’s counsel copies of the report or
reports that Detective Lamkin had prepared in this case; the reports constituted written
summaries of his expected testimony for purposes of Rule 16. (See DN 207 (“The United States
gave notice of its intent to call Detective Lamkin té provide testimony based on his speciélized

* training and skill in the area of computer forensic examination and provided copies of his written
reports to -defensg counsel.”).) Indeed, the United States used the written reports in its direct
examination of Detective Lamkin, aﬁd defense counsel used the reports in cross-ekamining
Detective Lamkin as to his application of his specialized skill and training in ¢onjunction with
his forensic analysis of Hough’s computer. (See, e.g., DN 179 at 184 (Q: How is this part of the-
report different from the other part? A: Created that other part just to show websites with search
terms. This document is just the web pages altogether that pertain to suspected child
pornography.); id. at 257-58 (Q: When was it that this computer was.accessed; the Hough
computer, that is, as reflected here in your report? A: That’s on the -- reflected on the indeX.dat.
It looks like the 4:11 p.m. is the last accessed.).) Counsel pressed Lamkin on (among other
things) his education and training, Maurer’s use of the computer after the arrival of the officers

executing the search warrant, and a number of chain-of-custody issues. (See, e.g., DN 179 at

13
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. 227-228 (regarding education); Id at 233-35 (regarding Maurer’s use of éomputer); id. at 240
| (regarding others’ access to items seized).)
| The Court notes that Hough has raised an important point regarding the overlap between
lay and expert testimony, particularly where the witness has both specialized knowledge and
| factual information régarding the investigatfon underlying the crirﬁinal charges. “In 2000, the
- drafters amended Rule 701 to foreclose lay witness testimony ‘based on scientiﬁg, technical, or
other speci;lized knowledge’ -- testimony.moré probérly given by a qualified expert.” United
States v. White, 492 F.3d 380, 400 (6th Cir. 2007). “In amending the Rule, the drafters. intended
to preclude a party from surreptitiously circumventing ‘the reliability requirements set forth in
Rule 702 . .. through.the simple expedient of proffering an ex;;ert in lay witness clothing’ and to
‘eﬁsure[] that a party will not evade the expert.-witness disclosure reqliiremen;[s set forth in . . .
Fed. R. Crim. P. 16 by lsimply calling an expert witness in the guise of a layperson.”” Id. at 400-
01 (quoting Fed. R. Evid. 701 advisory committee’s notes (2000)). The Sixth Circuit has
acknowledged that “[t]he distinction [between lay and expert testimony] is far from clear in cases
where, as here, a witness with specialized or technical knowledge was also personally involved
in the factual underpinnings of the case.” Id. (citations omitted). Accordingly, Hough is
justifiably concerned about the specter of Detective Lamkin providing testimony based on his
technical or specialized knowledge without being designated an expert. However, as the Court
“ found above, while it may not have been done as expressly as desired, the United States did
explain on the record that Detective Lamkin would not be providing opinion testimony, but he
would be providing expgrt\t@y/basedwgalized training and skills, and that the

United States met its disclosure obligations under Rule 16.
N

14
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Taking into consideration the foregoing analysis, the Court concludes that Hough has not
met Strickland’s exacting two-pronged standard for a claim of ineffective assistance of counsel.
First, Hough has not shown that counsel’s performance fell below an ‘objectivev standard of

.reasonableness such that Hough was deprived of his Sixth Amendment right to counsel. See
Strickland,v 466 U.S. at 688. As. is discussed above, trial counsel employed é careful, lengthy
cross-examination of Detective Lamkin regarding the full range of Lamkin’s involvement in the
investigation. The cross-examination covered both Detective Lamkin’s fact-based, non-opinion
lay testimony and his technical,. specialized expert testimony. As the Sﬁpreme Court stated in
Strickland, “[j]udicial.scrutiny of counsel’s performance must be highly deferential.” Id. at 689.
To the extent that defense counsel did not objeét to each and every instance of possible opinion
testimony, or to.the extent that counsel could have argued that the United States did not set forth
as clearly as possible its intended use of Detective Lamkin.as a witness straddling the lay-expert
line, the Court finds that Hough’s arguments fall significantly short of meeting his burden of

" showing that counsel’s actions were objectively unreasonable. To the contrary, the Court views
counsel’s cross-examination of Detective Lamkin as skilled and hard-hitting. As-Hough has not
met the first Strickland prong with respect to Ground 1, the Court need not look to the second
prong, whether there is a reasonable probability that, but for counsel’s unprofessional errors, the
result of the proceedings would have been different. Strickland, 466 U.S. at 694.

Firnally, as the Court has concluded that Hough’s-ciaim as to ineffective assistance of trial
counsel fails, hi; argument regarding appellate counsel necessarily fails as well. A failure by

counsel-to rais¢ an issue on appeal can only be ineffective assistance if there is a reasonable

15
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probability that inclusion of the issue would have changed the result of the appeal. Valentine,
488 F.3d at 338.

Based on the foregoing, the Court recommends that Hough’s Section 2255 petition be
denied as to Groﬁnd 1.

2. Failure to File Motion to Suppress

In Ground 2, Hough alleges that his trial counsel provided ineffective assistance by.
failing to file motions to suppress in relation to his arrest and the search. of his residence. He
contends that the search warrant was invalid in that it was not based on probable cause. (DN 203
at 12-13.) Sp.eciﬁcally, he argues that the search warrant application relied entirely upon
conclusory statements by Maurer as to what she found on the de.sktop computer and a statement
that Hough was a registered sex offender in the state of Indiana. (/d.) He further argues that to
the extent that probable cause existed,‘ it dissipated when, after the executing officers arrived at
the residence, Maurer did not find the materials that she claimed to have seen on the computer.
(DN 208 at 8.)

In response, the United States argues that, viewing the search warrant application as a
whole and considering the totality of the circumstances, there was sufficient basis for the
Jeffersonl Circuit Court to determine that probable cause existed. The United States notes that
the search warrant application identified the source of the information upon which the affiant
relied, that is, Hough’s then-wife, Maurer, and it described the materials that Maurer claimed to
have observed on the computer. The United States further notes that the application confirmed
that Hough was a registered sex offender in Indiana. The United States contends that trial

(counsel made a strategic decision to forego pursuing a motion to suppress on the ground that the

16
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search warrant affidavit was “bare bones,” and that the circumstances set forth in the second
ground of the Section 2255 petition do not establish a basis' for habeas relief. (DN 207 at 8-1 1.)
In his reply, Hough focusés on his argument that even if probable cause existed at the time the
warrant-issued, it dissipated when Maurer could not locate the alleged child pornography on the
desktop computer after the ofﬂ;él‘s arrived. (DN 208 at 6-8.) - | |

In order to determine whether trial counsel provided ineffective assistance by not moving
to suppress evidence derived from execution of the search warrant, the Court must first éonsider
whether the search warrant was supported by probable cause. The Fourth Amendment requires
probable cause for a search warrant to issue. United States v. Laughton, 409 F.3d 744 (6th Cir..
2005) (citing U.S. Const. amend. 1V; United States v. Helton, 314 F.3d 812, 819 (6th Cir. 2003)).
An issuing judge may find probable cause to issue a search warrant when “there is a fair-
probability that contraband or evidence of a crime will be found in a particular-place.” Id. at 747
(quoting Illinois v. Gates, 462 U.S. 213, 238 (1983)). In making this determination, the issuing
judge must undertake a “practical, common sense” evaluation of “all of the circumstances set
forth in the affidavit before him.” Id. (quoting Gates, 462 U.S. at 238). “In making this.
practical, common sense determination, the issuing judge must look for certain criteria.” United
States v. Williams, 544 F.3d 683, 686 (6th Cir. 2008). “First, the affidavit or warrant request
‘must state a nexus between the place to be searched and the evidence sought.”” Id. (quoting
United States v. Bethal, 245 Fed. Appx. 460, 464 (6th Cir. 2007) (unpublished decision))
(additional quotations omitted); see United States v. Greene, 250 F.3d 471, 479 (6th Cir. 2001)
(“Probable cause exists where there is a fair probability, given the totality of the circumstances,

that contraband or evidence of a crime will be found in a particular place.”) (internal quotations

17



Case 3:06-cr-00039-JHM-CHL Document 211 Filed 01/10/17 Page 18 of 57 PagelD #: 1785

[}

omitted). “Second, ‘[t]he belief that the items sought will be found at the location to be searched
must be “supported by less than prima facie proof but more than mere suspicion.”” Id. (quoting
- Bethal, 245 Fed. Appx. at 464 (quoting United States v. Johnson, 351 F.3d 254, 258 (6th Cir.
2004) (quoting United States v. Bennett, 905 F.2d 931, 934 (6th Cir. 1990)))).
| Both the issuing j.udge and the reviewing court should take a tofality of the circumstanées
approach in their review of the affidavit, rather than scrutinize the affidavit line-by-line.
Wﬁliams, 544 F.3d at 686 (citations omitted). “[Clourts may afford ‘considerable weight to the -
conclusion of experienced law enforcement officers regarding where evidence of a crime is
likely to be found and [courts are] entitled to draw reasonable inferences about where evidence is
likely to be kept, based on the nature of the crime and the type of offense.” Id. (quoting Bethal,

" 345 Fed. Appx. at 465; citing United States v. Allen, 211 F.3d 970, 973 (6th Cir. 2000) (quoting
Gates, 462 U.S. at 246 n.14)). It is important to remember that “an affidavit for search warrant
;isjudged on the adequacy of what it does contain, not on what it lacks, or on what a critic might
say should have been added.”” United States v. Jeffries, 2008 U.S. Dist. LEXIS 1395, *10-11
(W.D. Ky. Jan. 8, 2008) (citing United States v. Pinson, 321 F.3d 558, 561 (6th Cir. 2003)).
“There need only be sufficient facts for the magistrate to find, based on the totality of the
circumstances, that there was probable cause for the search.” Id. at *11 (citing Pinson, 321 F.3d
at 565).

“An affidavit lacks the requisite indicia of probable cause if it is a ‘bare-bones affidavit,””

as Hough describes the affidavit supporting the search warrant in this case. United States v.

Rose, 714 F.3d 362, 367 (6th Cir. 2013) (citing United States v. Laughton, 409 F.3d 744, 748

(6th Cir. 2005) (citation omitted)). “The bare-bones inquiry requires examination of the affidavit

18
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for particularized facts that indicate veracity, reliability, and basis of knowledge and that go
bbeyond bare conclusions and suppositions.” Id. (citing Laughton, 409 F.3d at 748).

In reviewing the sufﬁciency of the evidence supporting probable cause, “great deference”
is accorded to the issuing judicial officer’s determination. United States v. Burney, 778 F.3d
536, 540 (6th Cir. 2015). “[T]hebtask of a reviewing court is not to condu‘ct a de novo
determination of probable cause, but only to determine whether there is substantial evidence in
the record supporting the magistrate’s decision to issue the warrant.” United States v. Marlin,
2015 U.S. Dist. LEXIS 75030, *6 (E.D. Tenn. Mar. 25, 2015) (quoting Massachusetts v. Upton,
466 U.S. 727, 728 (1984)).

The search warrant affidavit in this case provided as follows:

- Rhonda Hough [Maurer] contacted the Crimes Against Children
office to advise that while looking at e-mail on the computer
‘located at the residence she shares with her husband, Reginald
Hough, she discovered numerous still images of child pornography
and at least 8 video images of children engaged in sexual acts
electronically stored on the computer. Ms. Hough [Maurer] also
discovered screen names of Hoosier Daddy33@hotmal.com and
Reggie467@yahoo.com that had been used to proposition a 15
year old female for the purposes of sexual activity and/or child
pornography. Ms. Hough [Maurer] saw the e-mails and images as
recently-as 0930 AM on 04-18-2005.

(DN 203-1 at 2.) The affidavit further provides that, “Acting on the information received, [the]
affiant conducted the following independent investigation: Verified the existencé of the suspect
as a registered sex offender in Indiana for the charge of sexual abuse.” (Id.) The search warrant
was issued and executed on the same day noted at the end of the paragraph reproduced above,

April 18, 2005.
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The Sixth Circuit has “clearly held that a known informant’s statement can support
probable cause even though the affiant fails to provide any additional basis for the known
informant’s credibility and the informant has never provided information to the police in the
past.” United States v. Kinison, 710 F.3d 678, 682-83 (6th Cir. 2013) (citing United States v.
Miller,‘ 314 F.3d 265, 270 (6th Cir. 2002) (“The si‘mple fact is that the informant, Haas, was |
named in the affidavit in question. Sheriff Fee spoke to Haas on two occasions over the
telephone. Shortly after one of those calls, Sheriff Fee and Haas drove together to the location of.
Miller’s mobile home . . . . Moreover, with Haas’s identity secured, Haas himself was subject to
prosecution if this information was fabricated.”)). In this case, the affiant relied exclusively on
the information provided by Maurer, Hough’s then-wife ang co-resident of the apartment. Tﬁis
is a decidedly intimate relationship that lends credibility to Maruer’s statements. Moreover, the
affidavit clearly provided that Maurer’s discovery of.child pornography on the computer used by
Hough hadﬁoccurmd in .the immediate past; there was no gap iﬁ time between the discovery of -
criminal activity and contact with police that might have lessened the impact of the information
that Maurer provided or weake.ned her credibility. Additionally, as the Sixth Circuit has noted, a
known informant opens herself up to prosecution for mak’ing_;r false statements to authorities. See
Kinison, 710 F.3d at 683. In this case, Maurer made her name, addressv, and the name of her
spouse known at the time that she contécted law enforcement. She also provided specific details,
including the number of alleged images and videos depicting child pornography that she had
seen, as well as Hough’s email addresses.

As for Hough’s argument that the affidavit was “bare-bones,” it is true that the affiant

provided one short paragraph of information. However, as is described above, the information

20
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was provided by a known informant and included a strong degree of specificity as to the alleged
criminal activity. The Court concludes that the affidavit contained “particularized facts that
indicate[d] veracity, reliability, and basis of knowledge that go beyond bare conclusions and
suppositions.” Rose, 714 F.3d at 367 (citing Laughton, 409 F.3d at 748). Accordingly, Hough’s
argument thét the affidavit was baré—bones fails.

- With respect to the affiant’s statement that he had verified that Hough was a registered -
sex offender in Indiana in relation to sexual abuse, the statement appears to have been included
in the affidavit as a statement of the fruit of the affiant’s investigation following Maurer’s call.
While that statement may V\;eigh in favor of a finding of probable cause based on t_otality of the
circumstances known to the issuing magistrate judge gt' the time the warrant was issued, the

- Court finds that probable cause did not depend on that statement.. The Court notes that the Sixth
Circuit cases upon which Hough relies on this- point are distinguishable in that they concludedv
that probable cause did not exist solely based on a purported nexus between sexual abuse and
propensity for possession of child pornography. Cf. United States v. Hodsoﬁ, 543 F..3d 286, 293
(6th Cir. 2008) (“[W]e conclude that it was unreasonable for the officer executing the search
warrant in this case to believe that probable cause existed to search Hodson’s computers for child
pornography based solely on a suspicion -- albeit a suspicion triggered by Hodson’s computer
use -- that Hodson had engaged in child molestation.”); see id. at 293, 293 n.4 (reiterating that
high incidence of child molestation by persons convicted of child pornography crimes may not
demonstrate likelihood of possession of child pornography) (citing United States v. Adkins, 169

F. App’x 961, 967 (6th Cir. 2006)). In this case, the affiant discovered Hough’s sex-offender
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status affer receiving the information from Maurer, and that status was not the sole -- or even a

primary -- basis for the suspicion of possession of child pornography.

Hough contends that to the extent that probable cause existed at the time that the search
warrant was issued, probable cause dissipated when Maurer could not locate for the executing
officers the child pornography that she claimed to have discovered. The .Court disagrees. As is

- set forth above, the prqbable cause inquiry looks to the totality of the information known to the
issuing magistrate judge at the time that he or she is presented with a warrant application. See
.Greene, 250 F.3d at 479 (“Probable cause exists where there is a fair probability, given the
totality of the circumstances, that contraband or evidence of a crime will be found in a particular
-place.”). The fact that Maurer did not locate the pornographic images and videos that she
claimed to have seen did not negate the probable cause that existed gt the time that the warrant
issued. - See, e.g., United States v. Watkins-St. Project, 2010 U.S. Dist. LEXIS 143271, *43-44
(E.D. Ténn. Oct. 28, 2010) (reasoning that disagreement regarding testiné of one sample for
asbestos and subsequent negative testing result as to the sample did not dissipate probable cause .
as to other samples that did test positive for asbestos); United States v. Conerly, 2010 U.S. Dist.
LEXIS 120410, *13-14 (E.D. Mich. Oct. 8, 2010) (in context of vehicle search, concluding that
driver handing marijuana cigarette. to officer did not dissipate probable cause under-
circumstances and that logically, additional marijuana or other evidence of marijuana possession
could have remained in vehicle). / ( |
| Turning now to the “ineffective assistance” aspect of Ground 2, the Cqurt must reject
Hough’s argument that his trial counsel provided ineffective assistance by failing to move for

suppression of the evidence recovered from the search of his residence. The Court concludes
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‘that probable cause existed that evidence of criminal activity would be present in Hough’s -
residence. - It was objectiVely reasonable for Hough’s trial counsel not to have filed a motion for
summary judgment in relation thereto. Moreover, as the United States points out, Hough’s
attorney filed a motion to suppress the statement that Hough provided to authorities. (See DN
137; DN 152 (dehying motion to suppréss statements).) 'Pursu‘ant to Strickland, this Court must
be highly deferential in its review of the tactical decisions made by Hough’s trial counsel. Based
on the record before the Court, there is no basis to conclude that counsel’s performance was
deficient when he chose not to file a motion to suppress based on a lack of probable cause to
support the search warrant. - Accordingly, the Strickland standard is unmet in relation to Ground
2.

Based on the foregoing, the Couﬁ recommends that Hough’s Section 2255 petition be
denied as to Ground 2 |

3. Alleged False Statements in Search Warrant Affidavit

Ground 3 relates to alleged false statements by LMPD inves\tigator~s. Hough claims that -
trial f(;ouns_el was ineffective because he failed to challenge the veracity of the search warrant
appl“ication affiant with respect to statements that they claimed Maurer made, and also because
counsel did not challenge material omissions by LMPD. (DN 198 at 7-8.) Hough contends that
Maurer’s trial testimony and the results of the forensic search of his computer demonstrate the
falsity of the search warrant application statement that she saw illegal images or videos in

“

Hough’s email. (DN 203 at 16-17.)

In response, the United States argues that there is no evidence in the record that the

affiant misrepresented information provided to police by Maurer. The United States contends

7
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that a petitioner’s right to a Franks hearing, which Hough seeks in Ground 3, relates to false
information provided by an affiant, not to information contained in an affidavit that is attributed
to another person. The United States also states that defense counsel subjected Maurer to
rigorous cross-examination regarding the information that she provided to LMPD, and as such,
Hough received effective assistance of counsel. (DN 207 at 11-12.) In reply, Hough maintains
that he is entitled to an evidentiary hearing because, LMPD officers acted recklessly in relation to
the information provided in the search warrant. (DN 208 at 8-9.)

Ground 3 raises the question of whether Hough was entitled to an evidentiary hearing
pursuant to Franks v. Delaware, 438 U.S. 154 (1978). In Franks, the Supreme Court established
the standard for when a district court is required to conduct an evidentiary hearing regarding the
validity of an affidavit supporting a search warrant. “To mandate an evidentiary hearing, the
challenger’s attack must be more than conclusory and must be supported by more than a mere
desire to cross-examine.” 438 U.S. at 171. The Supreme Court further stated as follows:

There must be allegations of deliberate falsehood or of reckless

disregard for the truth, and those allegations must be accompanied

by an offer of proof. They should point out specifically the portion

of the warrant affidavit that is claimed to be false; and they should

be accompanied by a statement of supporting reasons . . . [I]f these

requirements are met, and if, when material that is the subject of

the alleged falsity or reckless disregard is set to one side, there

remains sufficient content in the warrant affidavit to support a

finding of probable cause, no hearing is required. On the other

hand, if the remaining content is insufficient, the defendant is

entitled, under the Fourth and Fourteenth Amendments, to his

hearing.
Id at 171-72; see also United States v. Green, 572 Fed. App’x 438, 441 (6th Cir. 2014) (“A
defendant is entitled to a Franks hearing if he (1) ‘makes a substantial preliminary show.ing that a

false statement knowingly and intentionally, or with reckless disregard for the truth, was
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included by the affiant in the warrant affidavit,” and (2) ‘the allegedly false statement is
necessary to the finding of probable cause.”’) (quoting United States v. Graham, 275 F.3d 490,
505 (6th Cir. 2001).). The Sixth Circuit has stressed the loftiness of the Franks standard:

A defendant who challenges the veracity of statements made in an
affidavit that formed the basis for a warrant has a heavy burden.
His allegations must be more than conclusory. He must point to
specific false statements that he claims were made intentionally or
with reckless disregard for the truth. He must accompany his
“allegations with an offer of proof. Moreover, he also should
provide supporting affidavits or explain their absence.

United States v. Bennett, 905 F.2d 931, 934 (6th Cir. 1990) (internal citations omitted).
As is set forth above in‘the discussion of Ground 2, the affidavit provided as follows: .

Rhonda Hough [Maurer] contacted the Crimes ‘Against Children

office to advise that while looking at e-mail on the computer

located at the residence she shares with -her husband, Reginald

Hough, she discovered numerous still images of child pornography

“and at least 8§ video images of children engaged in sexual acts

electronically stored on the computer. Ms. Hough [Maurer] also

discovered screen names of Hoosier Daddy33@hotmal.com and

Reggie467@yahoo.com that had been used to proposition a 15

year old female for the purposes of sexual activity and/or child

pornography. Ms. Hough [Maurer] saw the e-mails and images as

recently as 0930 AM on 04-18-2005.
(DN 203-1 at 2.) Hough argues that Maurer’s trial testimony established that the affidavit
contained false statements, namely, that Maurer ‘testified that she did not report anything
regarding the content of Hough’s emails; that no videos were located on his computer; and that
all images identified as child pornography were found in the computer’s unallocated space and
not in his email. (DN 203 at 17.) Hough contends that based on Maurer’s testimony, it is clear

that the search warrant affidavit contained false statements, and that his counsel provided

ineffective assistance by failing to seek a Franks hearing. (Id.)
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The Court finds that under the circumstances, Hough has not shown that he would -have

_been entitled to a Franks hearing if his trial counsel had sought one. As the United States

emphasizes, Hough’s argument is based on a premise that Maurer provided false or inaccurate

information when she contacted l-aw enforcement, and that the affiant relied on that information
when he‘ applied for a search Warrant. Critically, Hbugh does not qc_)ntend rthat the affiant -
intentionally or with substantial disregard for the truth. -- pro:/ided false information in the search
warrant application. = As is discussed at length above; in relation to Ground 2, Maurer was a
known individual who approached law enforcement officials of her own volitiortl to provid-e
information regarding suspected criminal activity by her spouse and co-resident of an apartment;
she claimed that tlge criminal activity took place using a computer that she and Hough shared and
that she had observed it in the very recent past. It was therefore appropriate for the affiant to rely
upon Maurer’s statements in preparing the search warrant application. There is nothing in the
record that would suggest that the affiant had any reason to believe that Maurer provided false or
misleading information at the time that the search warrant application was prepared and
submitted. To that end, Hough relies upon Maurer;s testimony, given on September 27, 201 !,
nearly five and a half years after issuance of the search warrant on April 18, 2005, to support his
argument that the search warrant contained false statements by Maurer. He does not point to any
inforination in the record that should have led his counsel to argue that a Franks hearing was
warranted at some date prior to trial.

Hough simply does not support his position that his counsel should have sought a Franks
hearing based on an argument that the affidavit contained false information. In short, Hough has

not made a substantial preliminary showing that the affiant knowingly and intentionally or with
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reckless disregard for the truth included false information in the search warrant affidavit. As £he
Court concludes that the first Franks element is unmet, the Court cannot find that trial counsel
provided ineffective assistance sufﬂcieﬁt to satisfy Strickland’s exacting standard. Counsel
made the objectively reasonable decision not to seek a Franks hearing. He cross-examined
Maurer rigorously, ‘leading to the testim.ony to which Hough. points as evidence fhat the
i1‘1formation in the search warrant affidavit was inaccurate, and leaving to the jury the question of
Maurer’s credibility as a witness.

Based on the foregoing, the Court recommends that Hough’s Section 2255 petition be
denied as to Ground 3.

4. Use of Officer Kemper’s Statements on Video

In Ground 4, Hough argues that his rights under the Sixth Amendment Confrontation
Cléuse were violated when Detective Kemper’s video testimony was played at trial, but he did
not have an opportunity to cross-examine her. (DN 198 at 9-10; DN 203 at 17-19.) In response,
the United States argues that fhe video to which Hough refers was not testimony at all; rather, it
is a digital copy of an interview of Hough that police conducted soon after executing the search
warrant. The United States argues that it laid a proper evidentiary foundation for admission of
the video through Detective Schwab’s testimony, and that the Court admitted the recording in
evidence, subject to modifications based on other evidentiary rulings. The United States
contends that it sought to introduce the video as a prior statement of Hough and that the ofﬁce@
questions were not offered for the truth of the matter asserted. The United States further notes

that trial counsel moved to suppress the video in its entirety and the trial court denied that .



Case 3:06-cr-00039-JHM-CHL Document 211 Filed 01/10/17 * Page 28 of 57 PagelD #: 1795

motion, a ruling later affirmed by the Sixth Circuit. The United States argues that neither trial

nor appellate counsel provided ineffective assistance. (DN 207 at 12-13.)

In reply, Hough contends that the United States “misses the point” raised by Ground 4.
(DN 208 at 9.) He argues that under Supreme Court precedent, statements made in a police
interrogation .are» testimonial in néture, ,and‘\ therefore, ‘his Sixth Amendment’ rights were
implicated when his attorneys failed to object to the use of the video at trial or to raise the issue
on appeal. (Id. at 9-10.) Hough did not raise this issue on direct appeal. He argues that his
attorney provided ineffective assistance by failing to raise the issue at trial. Therefore, he must
overcome the demanding Strickland standard for ineffective assistance of counsel in order to
establish “cause and prejudice” for his failure to raise the issue earlier.

The video at issue in Ground 4 was admitted in evidence during Sergeant Schwab’s

- testimony. (DN 179 at 22.) The video includes portions of the interrogation of Hough after he

arrived at the police station on April 18, 2005, limited in accordance with the trial court’s:
evidentiary rulings. The jurors were informed that they would be shown a redacted version of
the interview. (See id. at 23 (The Court: “Not all portions of a police interview are admissible at
trial. Accordingly, I have ruled out certain parts of that video. So you’re not going to see every
bit of the interview. You’re going to see what’s relevant and what’s admissible at trial.”).)
Sergeant Schwab and Detective Kemper conducted the interrogation of Hough. (Id. at 25
(Schwab identifying participants in interrogation).) Schwab testified at trial; Kemper did not

testify at trial and was not available for cross-examination at an earlier time.. Hough’s argument

“is that Detective Kemper’s questioning of him amounted to testimony and that his Sixth

Amendment right to confront witnesses against him was violated when he did not have the
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opportunity to cross-examine Detective Kemper. The Sixth Amendment provides that, “[i]n all
criminal prosecutions, the accused shall enjoy the right to . . . be confronted with the witnesses
against him . . ..”> U.S. Const. Amend. VI. While trial counsel did not raise an argument based
on the Sixth Amendment’s Confrontation Clause, he did file a motion to suppress the recording
on the basis of a v.iolation of Hough’s rights under Miranda v. Arizona. - The trial couﬁ' denied
that motion, and the Sixth Circuit upheld that ruling. (See DN 188 at 3-4.)

The United States responded to Ground 4 by discussing the evidentiary basis for playing
the  video, which is that Hough’s statements to police were admissible prior statements of an
opponent. See Fed. R. Evid. 801(d)(2)(A) (A statement is not hearsay when “offered against an

. opposing party and [] was made by the party in an individual or representative capacity.”).) “All

~that is required for a party opponent’s out-of-court statement to be admitted: undér FRE
801(d)(2)(A) is that the statement ‘include some 4speciﬁc fact which tends to establish guilt or
some element of thef defense.”” United States v. Thurman, 915 F. Supp. 2d 836, 850 (W.D. Ky.
2012) (quoting Unvi‘l‘c-zd States v. Turner, 995 F.2d 1357, 1363 (6th Cir. 1993) (internal citation
omitted)). For example, in another habeas case, United States v. Henderson, 626 F.3d 326 (6th -
Cir. 2010), the Sixth' Circuit concluded that audio recordings of the incarcerated defendant
speaking on the phone with ofhers were admissible non-hearsay pursuant to Rule 801(d)(2)(A).
The Court held that counsel’s failure to object to admission of those statements was not deficient
because any hearsay 6bjecti0n would have been overruled. Id. at 337 (citing United States v.
Jacob, 377 F.3d 573, 581 (6th Cir. 2004); United States v. Davis, ]7.0 F.3d 617, 627 (6th Cir.
1999)). The Sixth Circuit further reasoned that the statements made by other parties to the phone

calls were not hearsay because they were admitted to provide context for the defendant’s
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- admissions, not for their truth. Id. Based on the foregoing, the Court finds that Hough’s

. statements on the video recording were admissible non-hearsay pursuant to Rule 801(d)(2)(A), -

and the statements bf Sergeant Schwab and Detective Kémper that are also part of the video were
offered merely to provide contéxt for Hough’s statements én_d are not hearsay. Accordingly, it
was objectively reasonable for Hoﬁgh’s counsel not to haQe raised a hearsay argﬁment in relation
to the video recording, either at trial or on appeal. There is no Strickland violation in relation to
that issue.

With that said, the Court agrees with Hough that the.United States failed to address the
key issue raised by Ground 4. As is set forth above, the Sixth- Amendment Confrontation Clause
guarantees the accused in a criminal prosecution “the right . . . to be confronted with the
witnesses against him.” U.S. Const. Amend. VI. * In the seminal case on Fhe Confrontation
Clause, Crawford v. Washington, 541 U.S. 36, 53-54 (2004), the Supreme Court held that the
provision bars “admission of testimonial statements of a witness who did not appear at trial
unless he was unavailable to testify, and the defendant had had a prior opportunity for cross-
examination.” The Supreme Court offered further clarity on the issue of what constitutes a
“testi"monial” statement in Davis v. Washington, 547 U.S. 813 (2006). The Davis court noted
that “[a] critical portion of this {Crawford] holding . . . is the phrase ‘testimonial statements,’”

and that “[o]nly statements of this sort cause the declarant to be a ‘witness’ within the meaning

of the Confrontation Clause.” JId. at 821 (citing C};awford,' 541 U.S. at 51). In Davis, the

Supreme Court distinguished between testimonial and nontestimonial statements, as only the
former receive protection from the Confrontation Clause. The following excerpt is the oft-

quoted distinction established in Davis.
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Without attempting to produce-an exhaustive classification of all
conceivable statements -- or even all conceivable statements in

- response to police interrogation -- as either testimonial- or
nontestimonial, it suffices to decide the present cases to hold as
follows: Statements are nontestimonial when made in the course of
police interrogation under circumstances objectively indicating that
the primary purpose of the interrogation is to enable police
assistance to meet an ongoing emergency. They are testimonial
when the circumstances objectively indicate that there is no such
ongoing emergency, and that the primary purpose of the
interrogation is to establish or prove past.events potentially
relevant to later criminal prosecution.

Id. at 822.

Hough’s position is that Detective Kemper’s statements during the interrogation were
presented to the jurors, who may have viewed her statements as having equal weight to live
testimony at trial. He contends that he was denied the right to cross-examine Kemper. This
argument makes a certain amount of sense, particularly when reviewing the transcript of
Detective Kemper’s recorded comments. For the majority of the portions of the interrogation
that were shown to the jury, Detective Kemper asks short, open-ended questions or makes small
talk with Hough, while Sergeant Schwab takes the lead. (See, e.g., DN 179 at 34 (Detective
Kemper asking questions including, “[W]hat did you receive from England?”; “And how many
of those video clips did he send you?”; “Did you forward them to anybody else?””).) However, at
various points later in the interrogation, Detective Kemper makes comments or asks questions
that appear to go to the elements of the offenses with which he was charged. (See, e.g., DN 179
at 35 (“Then how are you going to explain all this kiddy porn that shows up on your computer?

Cause, like 1 said, they’re -- they’re looking at it right now.”); id. at 38 (“Well, you should

[be]cause you’ve sent -- you’re receiving them, and you’re forwarding them. I mean [ ... ] the
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evidence doesn’t lie.”); id. at 57 (“You can tell the difference. 1 mean, these are definite children
engaged in sexual activity.”).)

Hough relies upon Davis for the proposition that the statements made during police
interrogations are testimonial. On the surface, this appears to be correct. The wrinkle in
Hough’s argumeht is that he attempts fo apply Davis to the s‘tatements of the law enforcement
officers -- in this.case, Detective Kemper -- participating in the interrogation, rather than to the
subject of the interrogation. With one exception which is disc.:ussed below, the Court can find no
case law, either binding or nonbinding on this Court, that addresses the issue raised by Hough.

The case law appears to be entirely concerned with whether the interrogation subject’s

statements are testimonial. Nonetheless, a careful reading of Davis leads the Court to conclude - -

that Detective Kemper’s recorded statements or inquiries from the interrogation video do not -

'

constitute testimonial statements, and therefore, no Confrontation Clause right a;ctaches to
Kemper’s statements. | |

In particular, two footnotes in Davis speak to the issue. First, a footnote to the excerpt set
forth above provides as follows: |

Our holding refers to interrogations because, as explained below,
the statements in the cases presently before us are the products of
interrogations--which in some circumstances tend to. generate
testimonial responses. This is not to imply, however, that
statements made in the absence of any interrogation are necessarily
nontestimonial. The Framers were no more willing to exempt from
cross-examination volunteered testimony or answers to open-ended
questions than they were to exempt answers to detailed
interrogation. (Part of the evidence against Sir Walter Raleigh was
a letter from Lord Cobham that was plainly not the result of
sustained questioning. Raleigh's Case, 2 How. St. Tr. 1, 27 (1603).)
And of course even when interrogation exists, it is in the final
analysis the declarant’s statements, not the interrogator's
questioris, that the Confrontation Clause requires us to evaluate.

32
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A

Davis, 547 U.S. at 822 n.1 (emphasis added). In another footnote, the Davis court offered
additional insight.

Police interrogations themselves are, of course, in no way

impugned by our characterization of their fruits as testimonial.

Investigations of past crimes present future harms and lead to

necessary arrests. While prosecutors may hope that inculpatory

“nontestimonial” evidence is gathered, this is essentially beyond

police control. Their saying that an emergency exists cannot make

it be so. The Confrontation Clause in no way governs police

conduct, because it is the trial use of, not the investigatory

collection of, ex parte testimonial statements which offends that

provision. But neither can police conduct govern the

Confrontation Clause; testimonial statements are what they are.
Id. at 832 n.6 (emphasis added). The excerpts from Davis above, while pulled from footnotes
and not addressing the precise argument that Hough raises, are straight-forward. The court
distinguished between a “declarant’s statements” and an “interrogator’s questions.” The court
distinguished between “trial use of” ex parte testimonial statements and “investigatory collection
of” such statements. In both-instances, the Supreme Court teaches, the Confrontation Clause is
concerned only with the first category. This leads the Court to conclude that Hough’s ‘
Confrontation Clause rights did not attach to Detective Kemper’s recorded comments and -
questions, regardless of how inflammatory or prejudicial they may appear to him. This is
consistent with the hearsay discussion set forth above, in which statements made by individuals
with whom the declarant’s is speaking, such as the person on the other end of the jailhouse call,
are considered to be offered to provide context for the declarant’s statements rather than for the
truth of the matter asserted.

It is worth noting that the Northern District of Oklahoma addressed this issue in an

opinion that is not binding on this Court. In Glenn v. McCollum, 2016 US Dist. LEXIS 52738
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(N.D. Okla. Apr. 20, 2016), a habeas petition filed by a state court prisoner pursuant to 28 U.S.C.
§ 2254, that court addressed petitioner’s argument that his Confrontation Clause rights were
violated when a DVD recording of his police interview was introduced at trial, and only one of
the two interrogating officers was a witness at trial or previously available for‘cross-examination.
The court noted that unlike some othér circuits (including the Sixth Circuit), the Tenth Circuit
rejects the argument that statements of a third party on a recording are not hearsay because they
are merely providing context for the declarant’s statement. Id. at *32 (quoting U.S. v. Collins,
575 F.3d 1069, 1074 (10th Cir. 2009) (“Ad hominem attacks, accusations of 1ying, and general
posturing may be standard in police interrogations, but they have little evidentiary value unless
the government intended for the jury to believe the truth of those statements.”). The court went
on to note that the Supreme Court “has not determined whether the admission of a non-testifying
police officer’s statements, made during a videotaped interview and presented to “the jury,
violates the Confrontation Clause.” Id at *33; id at *33 n.l (noting that in October 2015, the
Supreme Court denied a petition for writ of certiorari on the issue of whether non-testifying co-
defendant’s statements are admitted in evidence when 'quofed in custodial interrogatiovn of
defendant and presented in that way to the jury). The court concluded that the petitioner could
not meet his burden of showing ineffective assistance of appellate counsel in relation to a failure
to raise the Confrontation Clause argument. Id. at *33-34.

Based on the foregoing, the Court concludes that Hough cannot succeed on an ineffective
assistance of counsel argument in relation to Ground 4. While his argument regarding the effect
of the portions of the video recording involving Detective Kemper is compelling, he cannot point

to authority that would show that his Sixth Amendment rights were violated. Accordingly, his
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]

* counsel’s decision not to raise a Confrontation Clause argument was objectively reasonable. He -
cannot meet Strickland’s exacting standard in relation to Ground 4.
The Magistrate Judge recommends that Hough’s Section 2255 petition be denied as to

Ground 4.

5. Alleged Failure by United States to Provide Exculpatory Evidence

In Ground 5, Hough asserts that his Fifth and Sixth Amendment rights were violated due
to continuing “Brady and Jencks-style violations,” including the United States having withheld
analytical reports, police records, and the contents of his email accounts. (DN 198 at 14.) In his
supplemental memorandum, Hough provides a list of items that he claims the United States
withheld. (See DN 203 at 21.) ‘ He argues that he is entitled to a new trial on the basis of the
United States’ actions. (/d. at 22.) In response, the United States:argues that it provided all
discoverabie materials. in this case and describes Ground 5 as a thinly—ve_iled fishing expedition.

(DN 207 at 14-15.) * The Court wiil address each of the categories of evidence mentioned in
Ground 5, as well as the United States’ responses, in the analysis below.

Hough bases Ground 5 on alleged violations of “Brady and Jencks.” (DN 198 at 14.)
The Brady doctrine and the .Jencks Act grant a criminal defendant access to certain evidence.
The Brady doctrine requires thé prosecution to disclose to a criminal defendant all material
exculpatory and impeachment evidence. Brady v. Maryland, 373 U.S. 83, 87. (1963); Jells v.
Mitchell, 538 F.3d 478, 501-02 (6th Cir. 2008). “The Jencks Act requires that, following the
testimony of a government witness, the defendant can request, and the court order, the
government to provide certain documents that relate to the subject matter of the government

witness’ testimony.” United States v. Green, 2008 U.S. Dist. LEXIS 102784, *2 (W.D. Ky. Dec.
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- 18, 2008) (citing 18 U.S.C. § 3500(a), (b)). Notably, in post-Brady decisions, the Supreme Court
has held that the accused is not required to request the'information in order for the government’s
duty to disclose to attach. See United States v. Agu?s, 427 U.S. 97, 108 (1976).

“Interpreting the Brady doctrine, the Sixth Circuit has explained that ‘the Due Process
clause -does not imj:»ose “an undifferentidted and absolute duty. to retain and to preserve all
material that might be of conceivable évidentiary significance in a particular prosecution.””” Id.
(quoting United States v. Jobson, 102 F.3d 214, 219 (6th Cir. 1996) (quoting Arizona v.
Youngblood, 488 U.S. 51, 58 (1988))). “The government’s constitutional duty to ’preserv‘e
evidence is limited to evidence that possesses an exculpatory- value which was apparent before

- the evidence was destroyed.” Jobson, 102 F.3d at 219. Thus, the United States is not obligated
to preserve all material that might be relevant to a prosecution, but it must preserve any material

- that is known to exculpate the defendant. A Brady violation is demonstrated if “the favorable
evidence could rgasonably be taken to put the whole case in such a different light as to
undermine confidence in the verdict.” United States v. Bagley, 473 U.S. 667, 682 (1985)
(opinion of ‘Blackmun, J.). “Again, the constitutional principle at issue under Brady is the
avoidance of an unfair trial to the accused.” Davis v. Motley, 2011 U.S. Dist. LEXIS 46887, *9
(W.D. Ky.-Mar. 4, 2011) (citing Brady, 373 U.S. at 87). Finally, the materiality of undisclosed
evidence is to be considered collectively rather than item by item.* Kyles v. Whitley, 514 U.S.
419, 436 (1995) (“[T]he Constitutibn is not violated every time the government fails or chooses
not to disclose evidence that might prove helpful to the defense. We have never held that the

Constitution demands an open file policy . . . .”) (internal citation omitted).

4 The Court need not proceed to broader Brady materiality analysis in this case because, as the below

discussion will show, the Court concludes that none of the items raised in Ground 5 evidence a Brady violation.
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a. Dete&tive Kemper’s Notes
First, Hough claims that the United States should have produced Detective Kemper’s
notes, which he states were mentioned during Maurer’s trial testimony. (DN 203 at 21 (citing
DN 178 at 81-82.°).)  The United States argues that an investigator’s notes are not per se
diécoverable and that Hoﬁgh does not articulate fhe relevance of the notes. (DN 207 at 14.) |
“No Brady violation occurs if the defendant is on notice of the essential facts, which
would have permitted the defense to take advantage of the information.” Davis, 2011 U.S. Dist.
LEXIS 46887 at *11 (citing Spirko v. Mitchell, 368 F.3d 603, 611 (6th Cir. 2004); Carter v. Bell,
218 F.3d 581, 601 (6th Cir. 2000)). “Moreover, the defendant carries the burden of proving the
claimed Brady material was not otherwise disclosed.” Id. (citing Coe v. Bell, 161 F.3d 320 (6th
~Cir. 1998)). The Sixth Circuit has even held that the routine destruction of interview notes does
not violate éither the Brady doctrine or the Jencks Act. Green, 2008 U.S. Dist. LEXIS 102784 at
*3 (citing United States v. McCallie, 554 F.2d 770, 773 (6th Cir. 1977) (citing United States v.
Hurst, 510 F.2d 1035, 1036 (6th Cir. 1975)); United States v. Lane, 479 F.2d 1134, 1135-36 (6th
Cir. 1973), cert. denied, 414 U.S. 861 (1973); United States v. Fruchtman, 421 F.2d 1019, 1021-
22 (6th Cir. 1970), cert. denied, 400 U.S. 849 (1970).
In this case, Hough fails to demonstrate that the United States had a duty to disclose .

Detective Kemper’s notes. Hough does not explain why he believes that Detective Kemper’s

Q: You were never formally interviewed in this case, were you, by the police?

N A: Just at the house. '

Q: Did they record your conversation, or was it just you talking with Detective Leigh Kemper?
A: She was writing notes.

(DN 178 at 81-82 (Maurer’s testimony on cross-examination).)
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. notes -- to the extent that they exist -- would be exculpa‘[ory.6 The United States relied upon the '
information that Maurer provided to the investigating officers in obtaining and executing a
search warrant and in deciding to interrogate Hough, so it is unclear why he believes that
Detective Kemper’s notes at the time that the search warrant was executed would be favorable to
him. Moreover, éven assuming that thé notes existed and c'c>ﬁtained exculpatory information,
Hough has not met his burden of showing that the claimed Brady material was not disclosed. It
is clear that prior to trial, Hough and his counsel were aware of the series of events that led to his
arrest and indictment. On the same day that Detective Kemper purportedly took notes while
interviewing Maurer, the investigating officers, relying in part on vinformation provided by
Maurer, questioned Hough and later érrested him. The Court concludes ‘that Hough was on
notice of the essential facts that would have been included in Detective Kemper’s notes, to the
extent that they exist. See, e.g., Davis, 2011 U.S. Dist. LEXIS 46887 at *10-12 (finding no
Brady violation where government did not disclose detective’s notes because accuéed was
informed of essential facts t-}’lat-wére inciuded in the notes by way of production of other
investigative reporté). |

b. Criminal Complaint
The second item that Hough mentions in Ground 5 is “the cqmplaint.” (DN 203 at 21
(citing DN 179 at 53).) The portion of the trial transcript to which he points is ffom Sergeant

* Schwab’s testimony on direct examination when the United States played the condensed video of

Hough’s interrogation. In the video, Sergeant Schwab is heard to say, “Originally, when I asked

6 To the extent that Hough claims that there was a Jencks Act violation in relation to Detective Kemper’s

purported notes, he is incorrect. Detective Kemper did not testify at Hough’s trial and, therefore, her notes from
interviewing Maurer at the time of the search warrant execution, to the extent that they exist, do not fall under the
Jencks umbrella. See 18 U.S.C. § 3500(a), (b).
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you to come down and talk to us . . . all that we had was this complaint that you had underage

pornography on your computer.” (DN 179 at 53.) The United States argues in its response that

the “complaint” referenced by Sergeant Schwab was Maurer’s initial call to authorities regarding

what she claimed to have found on the computer. (DN 207 at 14 (“Clearly, Hough knew about
. that infbrmation as it is set outv in the affidavit in support of the search warraﬁt.”).)

The Court concurs with the United States. It is clear- from the trial transcript that the -
“complaint” referenced by Sergeant Schwab was Maurer’s initial telephonic complaint to LMPD
CACU. Clearly, the United States provided to Hough the substance of the information prévided
to police by Maurer at that time, given that he has had a copy of the search warrant since the time:
of its execution. There is no Brady or Jencks violation in relation to the “complaint.”

c. GoBack Program Records vﬁ'om April 18, 2005 and Contents of “MINE” .
Computer Folder

Next, Hough asserts tha“t the United States failed to produce copies of the “GoBack”
program records or the contents of an email fol?fer entiﬂed “MINE” from- his desktop computer.
(DN 203 at 21.) ‘The United States contends that all materials relative to the computer forensic
examinations, including the contents of the 'GoBack program and the MINE folder, “were made
fully available to the defense,” and that the defense used its own computer expert to conduct an
independent examination. (DN 207 af 14-15.) In his reply, Hough ar.gues that the United States
disclosed GoBack records for April 9 and 12, 2005, but not fér April 18, 2005, the day of the
search warrant execution and arrest. (DN 208 at 10.) He contends that the records that were not

* disclosed would have undermined the testimony of Maurer, Sergeant Schwab, and Detective
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s

Lamkin, and would have shown other computer activity that was needed for Hough’s defense.
(Idv)

* The United States states credibly that it made available to Hough all materials relevant to
the forensic examination. That would include potentially inculpatory and exculpatory evidence.
As is discussed thrdughbut this report, Hough’.s counsel engaged in a rigorous cross-examinétion
of Detective Lamkiﬁ, who performed the forensic examination. Hough has not SII‘IOWI’I the
existence of any withheld Brady or Jencks material with respect to the GoBack program or
computer folder entitled “MINE.”

d. Original Police jnle?r‘ogation Video

Hough claims that the United States failed to produce an acc.urate copy of the original
~ video of his interrogation, in violation of his Constitutional rights. (DN 263 at 21.) The United.
States argues in response that Hough received an unedited copy of the interrogation video and
that the jury saw an edited video in keeping with evidentiary rulings madev by the trial court.
(DN 207 at 15.) Hough maintains in reply that he only received a copy of the “dubbed video,”
Whichvfailed to show that he was given Miranda Wamings at the end ‘c\)rf the interrogation, not at

the beginning (as he contends was the case). (DN 208 at11.)

Hough’s argumeﬁt on this po.int fails. First, the United States argues credibly that it
prov‘ided to Hough the full and complete copy of the interrogation video. It was on the basis of'
this full video that Hough’s trial counsel filed a motion to suppress statements based on‘ a
violation of Miranda and its progeny, and in ruling on Hough’s motions in limine, the trial court
required that an edited version of the video be shown to the jurors. Hough’s argument that he

did not receive a full and complete video of the interview is not credible based on the record.
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Second, the Sixth Circuit upheld the trial court’s ruling on the Miranda issue; concluding
that Hough was not “in custody” for purposes of Miranda when he gave a statement to police,
that he was not entitled to a presumption of coercion, and that the district court did not clearly err
in finding that the statement was voluntary. (See DN 188 at 2.) Accordingly, settled law bars
Hough from re-litigating thivs claim through a habéas petition:  See BouSley, 523 U.S. at 622.

. There are no-highly exceptional circumstances present here, such as an intervening change in the

law, which would overcome this rule. See Dupont, 76 F.3d at 110.
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e. - Witness Interview Transcripls
‘Hough also claims that the United States failed to provide to him copies of transcripts of
law enforcement interviews of Carl Egly, Angel Thomas, and Michael Thomas.” (DN 203 at
21.) He argues that production of the transcripts would show that their testimony would not have
been hearsay becausé it would have been bffered not for the trufh of statements that Maurer
purportedly made, but only to establish the fact thét she made the statements. (Id.} In resf)onse,
the United States argues that it has no obligation to turn over potential witness interviews unlegs
they are exculpatory in nature, that the transcripts now sought by Hough were not exculpatory,
anci that it successfully. moved to have the Thomases’ testimony limited. (DN 207 at 15.) In
reply, Hough contends that the interview transcripfs would have implicated Maurer in framing
Hough by putting child pornography on his computer. (DN 208 at 11.)
With respect to the Thomases, the Court finds that Hough has not shown the existence of
a Brady violation or inefféctive assistance of counsel.® The trial court addressed the
admissibility of the Thomases’ anticipated testimony during a hearing on theveve of trial and
again with counsel prior to the start of the first day of trial. (See generally DN 182; DN 178.)
The court considered at great length the parties’ arguments and parsed the Federal Rules of
Evidence as they might apply to the Thomases’ aﬁticipated testimony. (See DN 178 at 3-30.)
The court ultimately entered an order granting the United States’ motion to exclude the

Thomases’ anticipated testimony as hearsay. (DN 149 (motion in limine); DN 154 (order).)

7 It appears from the record that Michael Thomas and Carl Egly are both Rhonda Maurer’s sons. Angel

~ Thomas is Michael Thomas’s wife. (See DN 178 at 88-89 (Maurer stating that she has three sons and identifying

Michael Thomas as one son and Angel Thomas as her daughter-in-law); DN 208 at 11 (Hough’s reply, alleging that
Egly is also one of Maurer’s sons).)

8 The Jencks Act does not apply to the Thomases as there is no evidence in the record that they provided
testimony in relation to the criminal prosecution, and the United States did not call them as witnesses. See 18 U.S.C.
§ 3500(a), (b).
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~Hough challengéd the ruling on direct appeal, and the Sixth Circuit ¢oncluded that the district

court did not abuse its discretion in granting the United States’ motion in limine and excluding
the Thomases’ anticipated testimony. (DN 188 at 5.) As with the Miranda challenge discussed
above, Hough cannot re-litigate an issue that was settled on direct appeal absent highly
exceptional circumstances.- Noné exist here. Mon'eovef, as with Detective Kempér’s notes and
other i;[ems raised in Ground 5, the lengths to which Hough’s counsel went to attempt to have the.
Thomases testify at trial indicates both that his trial and appellate attorneys worked diligently on
this issue and that Hough was on notice of the essential facts present in any law enforcement
transcripts of interviews with the Thomases, thereby foreclosing any claims based on Srrickland
or Brady. :

Ground 5 raises a more complex question in relation to Carl Egly, as there is no
‘information regarding Egly in the trial transcript. Nonetheless, the larger record of the criminal
proceedings provides more inférmation regarding Egly and any role that he may have had in the
criminal case. In April 2011, Hough (represented by counsel who was later replaced by the
attorney who represented Hough at trial) filed a sealed ex parte motion for the Court to issue
subpoenas for Michael Thomas, Angel Thomas, and Carl Egly to testify at trial. (DN. 116
(sealed).) That motion was granted, and a subpoena of Egly issued, also under seal. (DN 117,
DN 118 (both sealed).) 'Proof‘of service was also entered in the record. (DN 131 (sealed).)
Ultimately, however, Egly did not testify at trial.

The circumstances recounted above beiie Hough’s arguments regarding Egly. First, there
is no Jencks Act violation in relation to Egly. As is set forth above, a criminal defendant’s rights

under Jencks attach only when the government puts forth witness testimony. Hough has not
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alleged that Egly prlovided testimony on behalf of the United States in any forum. Sécond, the
Court finds that there was no Brady violation in relation to Egly. To the extent that the
government interviewed Egly and notes from such interview exist, Hough cannot meet his
burden of proving that the claimed Brady material was not otherwise disclosed. Davis, 2011
U.S.. Dist. LEXIS 46887 ég *11 (citaﬁon omitted).' Hough asserts that he knows exactly"whét
Egly’s interview notes would show, and consequently, the contents of Egly’s would-be
testimony. He states in his reply brief that “[t]he,interview with Egly would show that his
mother -- Ms. Maurer, bragged to him about placing pomograp_'hy -- child pornography -- on the
computer in order to blame Hough.” (DN 208 at 11.) He further states that Hough’s testimony
- “would be similar” to that of Michael and Angel Thomas, “although containing a different date.”
(Jd.) Based on the foregoing, this is a situation in which there is “[n]o Brady violation [because]
the defendant is on notice of the essential facts, which would have permitted the defense to take
advantage of the information.” Davis, 2011 U.S. Dist. LEXIS 46887 at *11 (citations omitted).
Consistent with the Court’s finding above in relation to Detective Kemper’s supposed notes from
interviewing Maurer, the Court concludes that to the extent that notes from an interview of Egly
exist, Hough was on notice of the essential facts in those notes.
Finally, to the extent that Hough intends to raise the issue of ineffective assistance of
counsel in relation to Egly, the Court finds that such a claim has no merit. As is set forth above,
~ the record shows that Hough’s counsel diligently pursued Egly by appropriate means -- a
subpoena -- and ultimately did not seek to have him testify at trial. Counsel exerted significant
effort in seeking to have the Thomases testify at trial and pursued that issue on appeal. Hough

‘states that Egly would have provided similar testimony, and it appears that his counsel made the
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reasonable decision to pursue the Thomases, rather than Egly, to testify at trial.* Moreover, the -
same conclusions, rooted in the Rules of Evidence, applied by the trial court and upheld by the
Sixth Circuit, would have applied to exclude Egly’s testimony. In short, the Court finds that
Hough has not cleared the first Strickland hurdle by showing that counsel’s performance was
deﬁcient; St'rickland, 466 U.S. ét 687 (“A claim of ineffective assistance of counsel requires the
petitioner to show that [1] counsel’s performance was deficient and [2] that the deficiency
prejudiced him.”).
f.  Hough’s Email Account

The items listed under Ground 5 vary among Hough’s initial 2255 petition, supporting
memorandum, and reply. For example, he lists the contents of a folder entitled “MINE” in his
email account as a separate entry in his memorandum (DN 203-at 21), and in his reply, he
includes his email account as a whole (DN 208 at 11). The same reasoning set forth above in
relation to the GoBack records and the “MINE” email folder applies equally to Hough’s email
account as a whole. There is no evidence of a Brady or Jencks Act violation or ineffective
assistance of counsel in relation to Hough’s email account.

Based on the foregoing, the Magistrate Judge recommends that Hough’s Section 2255
petition be denied as to Ground 5.

6. Use at Trial of “Other” Allegedly Improper Evidence

;

In his sixth ground for relief, Hough argues that his Fifth Amendment, Sixth Amendment,
and other constitutional rights were violated when evidence of “other things” not relevant to the
offenses that he was alleged to have committed were admitted in evidence at trial. (DN 198 at

14.) In his supplemental memorandum, he argues that much of the testimony provided at trial
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~was unrelated to the offenses of which he was accused and that the testimony had an unfair and
prejudicial effect on the jurors.. (DN 203 at 25.)

In response, the United States points out that Hough’s trial counsel successfully moved

- for exclusion of evidence of other bad acts. It contends that the evidence admitted at trial went

tov establishing the elements of the offense. (DN 207 at 15-17.) In reply, Hough contends fhat
‘the trial court iniproperly admitted 79 pages of adult pornography, which was irrelevant to the
charges against him and, consequently, prejudicial. (DN 208 at 11-12.)

Hough did not raise the issue in Ground 6 on direct appeal. Accordingly, he may only
raise it in this habeas proceeding if he can demonstrate cause and actual prejudice. Bousley, 523
U.S. at 622 (citations omitted). Again, it appears that the basis for Hough’é “cause and
prejudice” arguments is that he received ineffective assistance of counsel. . Therefore, the Court
will examine Ground 6 through the lens of Strickland’s rigorous ineffective assistance test.

First, the Court notes that the case on which Hough relies in his supporting memorandum,
United States v. Brown, 579 F.3d 672 (6th Cir. 2009), is inapplicable to this case, as it involved a
review of the district court’s application of federal sentencing zéuidelines, not evidentiary
‘determinations by the trial court, and was a direct appeal rather than a habeas petition.” Second,
it is a close call Whethef Hough actually states a claim of ineffective assistance in relation to
other bad acts. Rule\2(b)(2) of the Rules Governing Section 2255 Proceedings for the United
States District Courts requires, among other things, that the petitioner “state the facts supportiné

each ground.” Hough’s initial petition contains no facts in relation to which the Court could

consider an argument of ineffective assistance. (See DN 198 at 14 (“Yet the evidence was

? The Court is unable to locate the other case on which Hough relies in his supporting memorandum. (See

DN 203 at 23 (citing United States v. Taylor, 2013 U.S. App. LEXIS 18224 (6th Cir. 2013).)
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weighted with improper ‘smear’ items -- web pages, chats, etc.”).) The supporting memorandum
_is only slightly better; while it lists in paragraph form the evidence to which he objects, the
descriptions range from vague to inscrutable.'® (See, e.g., DN 203 at 23-24 (using phrases sucH
as “It was insinuated that . . . and “It was intimated that . . .”).) The instances thét Hough points
to are so under-developed that it is difficult for the Court to determine how he coﬁtends that his
attorney should have acted differently.

Only in his reply does Hough set forth a clearer factual basis for Ground 6, pointing
specifically to 79 pages of what he terms “other pornography,” which he says were admitted in
evidence and poisoned and misled the jury. (DN 208 at 11.) This clears the hurdle of failure to
state a claim with respect to the other, non-child pornography.. However, Hough fails to clear
that hurdle with respect to approximately 20 exhibits that he claims were admitted despite having
“absolutely no rational or relevant connéction to the offense being considered.” (/d. at 11-12.)
Simply asserting that evidence admitted at trial was irrelevant to the elements of the charges
against him is insufficient to allow the Court to undertake a “cause and prejudice” analysis.
Based on the foregoing, the Court concludes that with the exception of the non-child
pomogréphy images, Ground 6 fails to state a claim sufficient to proceed. See, e.g., Aichley v.
United States, 2011 U.S. Dist. LEXIS 43567, *25-26 (E.D. Tenn. Apr. 21, 2011) (“Contrary to
the express directions of Rule 2(b) of the Rules Govérning Section 2255 Proceedings for the

United States District Courts, Atchley’s claim that counsel failed to properly argue against other

0 In any event, even if the Court were to conclude that he provided a sufficient factual basis to proceed with

" . Ground 6 as a whole, Hough’s supporting memorandum undermines his argument. After suggesting that improper
testimony and exhibits were admitted regarding where images of child pornography were actually located on the
computer, he then suggests that a portion of his attorney’s cross-examination of Detective Lamkin undermines the
United States’ point. (See DN 203.) In short, Hough cannot maintain an ineffective assistance argument when he
personally points the Court to a portion of the transcript that shows his attorney engaging in a strong cross-
examination of a government witness on the supposed “other acts” evidence.
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bad acts being introduced at trial, he has failed to properly raise a claim” due to a lack of “any
factual support™).

With respect to what Hough describes as images of adult pornography that were
admitted, the Court finds that Hough fails to satisfy the “cause and prejudice™ test. To begin, it
is agaiﬁ difficult to determiné exactly what Hough intends to discuss. Hough points to Trial
Exhibit 19, which he says contains “79 pages of ‘other pornography’” or “legal, adult
pornography.” (DN 208 at 11.) Exh'ibit 19 consisted of photos of computer screens from the
time in which the GoBack computer program was in use. (DN 179 at 212-13, 286.) Hough may
have intended to refer instead to Exhibit 17, which was a compact disk containing images found -
on his computer; the United States alleged that each of the images was child pornography. (/d. at
286; id. at 201 (Detective Lamkin identifying Exhibits 16 and 17 as containing images of
suspected child pornography).) Perhaps Hough intends to argue that some of the images of what
the United States and its witness described as suspected child pornography were actually legal,
adult pornography. Even if the Court assumes that Hough is correct that images of adult
pornography were shown to the jury, the Court cannot find that Hough has met the high burden
of establishing ineffective assistance of counsel. Hough’s attorney demonétrated a strong grasp
of the facts underlying this casé and engaged in lengthy, rigorous .cross-examinations of
government witnesses. Trial counsel also successfully moved‘ to exclude other “bad acts”
evidence related to in-person sexual assault or contact with minors. (See DN 69 at 2; DN 78.)
Additionally, a review of the transcript shows that the court and counsel worked together to

" ensure that all pornographic images admittéd in evidénce were carefully described, particularly

’

by referring to them as suspected child pornography.
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Finally, even if Hough could demonstrate “cause” in the form of failure to meet
Strickland’s objective reasonableness standard, the Court finds that he could not establish
prejudice. Even if images of adult pornography were inadvertently or intentionally shown to the
jury, Hough cannot show that “the result of the proceedings would have been different” had the
jury not seeﬁ those images. Moss, 323 F.3d at 454 (6th C‘ir. 2003) (quoting Slriékland, 466 U.S.
-at 694). He does not and cannot show that the jurors’ conclusion.that the United States proved
beyond a reasonable doubt the elements of the crime with which he was charged would have.
been altered had purported images of adult pornography not been shown to them.

‘Based on the foregoing, the Magistrate Judge recommends that Hough’s Section 2255
petition be denied as to Ground 6.

7. Use at Trial of Allegedly Perjured and Manipulated Evidence

In Ground 7, Hough asserts that his Fifth and Sixth Amendment rights were violated
when audio and videé recordings of his police interrogation were manipulated. He claims that
his counsel provided ineffective assistance when he faile_d to challenge the completeness and
accuracy of the recordings. (DN 198 at 14.) In his supplemental memorandum, he further
contends that the recordings permitted false, or perjured, testimony to enter the record by virtue
of the interviewing officers making untrue statements. (DN 203 at 27-28.)

In" response, the United States contends that Hough changed his argument in his
memorandum of law, and that it agreed to an extension of time to permit Hough to submit a legal
memorandum, but not to sﬁbmit a second habeas petition. In any event, the United States argues,

~ there is no evidence in the record that would suggest that the United States presented either

manipulated evidence or perjured testimony. (DN 207 at 17-18.) In reply, Hough argues that his
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claims should be constrl;ed broadly because he is representing himself in this action. He further.
argues that the allegations set forth in Ground 7 “sit comfortably under a Brady claim” set forth
elsewhere in his petition. (DN 208 at 12.)

The Court finds that Ground 7 is without merit. Hough did not raise the issues set forth
in Grbund 7 in his direct apbeal to the Sixth Circuit. Accordiﬁgly, he mayA only raise those issues. _
in this proceeding if he can demonstrate cause and actual prejudice. Bousley, 523 U.S. at 622
(citations omitted). Again, the Court interprets the Hough’s petition as basing a “cause and
prejudice” argument on a broader theory of ineffective assistance of counsel. Therefore, the
Court will examine Ground 7 through the lens of Strickland’s strict ineffective assistance test.

First, the record does not support Hough’s contention that the interrogation video shown
at trial amounted to perjured testimony or that. it was improperly manipulated by the United
States.v As ié set forth above in relation to Ground 5, part (d), the United States argues credibly .
that it provided to Hough a full and complete copy of the interrogation video. Indeed, Hough’s
counsel filed a motion to suppress and motions in limine related to the video’s contents and its
presentation to the jury; the trial céurt required that only an edited video be shown to the jurors.
Hough’s argument that he did not receive an unedited version of the video is not credible. There
is no evidence of a Brady violation in relation the police interrogation video.

Second, as the Court concluded above in relation to Ground 4, Hough’s argument that
Detective Kemper was permitted to testify “in absentia” fails. The portions of the video shown
‘to the jurors were chosen in accordance with pretrial rulings by the court. The portions of the
video featuring statements by Hough were non-hearsay out-of-court statements admissible

pursuant to Rule 801(d)(2)(A) of the Federal Rules of Evidence. The portions of the video
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‘containing statements by Sergeant Schwab and Detective Kemper were not “testimony” in any
sense and were not offered for their truth, but to provide context for Hough’s statements. -

Third, Hough’s arguments regarding “false testimony” is insufficient to raise a claim of
ineffective assistance pursuant to Rule 2(b)(2) of the Rules Governing Section 2255 Proceedings
for United StatesvDistrict Courts. Hougﬁ fails to “state the facts supporting each grouﬁd,” as that
Rule requires. He merely cites portions of the record and states that the testimony provided by
government witnesses was untrue, false, incorrect, or inaccurate. (See DN 203 at 27-28; DN 208
at 12.) He does not develop his arguments whatsoever. Without more, the Court cannot anal;/ze
the strength of his arguments regarding false testimony.

Finally, the Court finds that none of the above arguments advanced by Hough in relation
to Ground 7 meets the high standard applicable to ineffective assistance claims. Strickland
requires that judicial scrutiny of counsel’s performance be highly deferential. Strickland, 466
U.S. at 689.. Even if the law did not require such deference, the Court would find that there was
no Strickland violation under the circumstances set forth in Ground 7. The Court has concluded
that Hough did receive an unredacted version of the interrogation video. Additionally, there was
no error in counsel’s decision not to argue that Detective Kemper was permitted to testify
without Hough having the opportunity to cross-examine her, because Kemper’s video statements
were not testimony. Even if the Court did conclude that the arguments regarding false testimony
were sufficient to state a claim, it would nonetheless find that there was no evidence of
ineffective assistance in relation thereto. As is stated throughout this opinion, defense counsel
was well-prepared for each government witness and subjected each one to thorough cross-

examinations. Strickland requires that to prevail on an ineffective assistance claim, the petitioner
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must show that counsel made errors that were so egregious as to not function as the “counsel”
guaranteed by the Sixth Amendment. Considering counsel’s actions objectively, the Court
concludes that he made reasonable decisions in relation to the arguments raised in Ground 7.

Based on the foregoing, the Magistrate Judge recommends that the petition be denied as
to Ground‘7.

. 8. Ineffective Assistance of Counsel - Failure to Prepare for Trial

In Ground 8, Hough claims that his “trial and plea rights were harmed” when his counsel
was not effective. (DN 198 at 14.) He argues that his counsel did not prepare for trial or
consider or discuss any defenses, including a “viable actual innocence defense.”. (Id) Hough

- provides examples of héw his trial counsel was ineffective by pointing to Grounds 1, 2, 3, and 4.
(DN 203 at 29-30.)

In response, the United States argues that Hough’s trial counsel was a well-respected,
experienced member of the federal defense bar and that a review of the trial transcript shows that
counsel had a thorough grasp of the facts, issues, and proof in this case. In particular, the United
States points to defense counsel’s effective cross-examinations of government witnesses and
coherent theory of the case. The United States also points out that appellate counsel raised an
argument -that the evidence was insufficient to support a conviction, and the Sixth Circuit
rejected the claim. (DN 207 at 18-19.) |

The Court need not devote significant time to Ground 8. Hough’s ineffective assistance
claim in Ground 8 is premised on Grounds 1, 2, 3, and 4 and general statements that his trial -
counsel did not sufficiently prepare for trial or consult with Hough regarding trial strategy. The

Court has already addressed the sufficiency of Hough’s counsel in relation to Grounds 1, 2, 3, 4,
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. parts of 5,6, and 7."" The Court found in considering each of those grounds for relief that Hough
failed to make an ineffective assistance claim that could withstand the rigorous Strickland test.
A careful review of the trial transcript shows that counsel had a firm grasp of the facts
underlying this case, maintained a consistent theory of the case, and thoroughly cross-examined

- the government"s witnesses. Hough has not shown that counsel’s performance fell below an
objective standard of reasonableness based on prevailing professional norms. Strickland, 466
U.S. at 688.

Accordingly, the Magistrate Judge recommends that tile Court deny the Section 2255
petition in relation to Ground 8.

9, Maurer’s Involvement with Computer

In his riinth and final ground- for relief, Hough contends that evidence was tainted when
the police officers executing the search warrant permitted Maurer to use the desktop computer
after they arrived at the apartment. He claims that his counsel failed to raise this issue and, as
such, provided ineffective assistance. (DN 203 at 30-31.) In response, the United States argues
‘that Maurer’s use of the computer during the execution of the search warrant was addressed in
detail at trial, including on cross-examination, and that the law does not require trial counsel to
explore each and every conceivable argument in Hough’s favor. (DN 207 at 19.) Hough does
not address Ground 9 in his reply. (See generally DN 208.)

Hough did not raise the issue of Maurer’s use of the computer after law enforcement

officers arrived on direct appeal. Accordingly, he may only raise the issue in this habeas

! In Ground 9, Hough also appears to make an ineffective assistance of counsel argument in relation to

Grounds 6, 7, and 9, whereas in Ground 8, which is explicitly premised on ineffective assistance, he does not
mention those grounds. (See DN 203 at 33.) Setting aside the confusing structure of his claims, the Court’s analysis
on each of the grounds in Hough’s 2255 petition demonstrates the conclusion -- as to each ground -- that Hough has
not satisfied the exacting Strickland standard for ineffective assistance.
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proceeding if he can demonstrate cause and actual prejudice. Bousley, 523 U.S. at 622 (citations
omitted). As with the other grounds for relief not raised until the habeas stage, the Court
construes Ground 9 as basing a “cause and prejudice” argument on a broader theory of
ineffective assistance of counsel. For that reason, the Court will analyze Ground 9 on the basis
of St‘rickZand and its progeny.

The Court recognizes the Hough’s position that jurors might view as suspicious the fact
that Maurer accessed the computer upon the arrival of the officers to execute the search warrant.
Indeed, that position is consistent with his theory, asserted at least implicitly in the course of trial
and explicitly in his habeas petition, that Maurer framed him. Contrary to Hough’s assertions,
the Court .cannot agree that his trial counsel provided ineffective assistance in relation to
Maurer’s. use of the computer. The issue was raised first on direct examination, at which time
Maurer freely admitted that she used the computer-after the officers arrived. (See. DN 178 at 61-
62.) She further testified that her reason for using the computer was to “[t]ry[] to get to that ﬁlf:‘
[showing images of child pornography] and show them where it was on the computer,” and that .
she was unable to find the images to show the officers. (I/d.) Later, on cross-examination,
Hough’s attorney raised the issue, and Maurer reiterated that she accessed the computer after the
officers arrived. (DN 178 at 83-85.) She further stated that she could not recall whether she got
on the computer in between the time that she contacted the police and their arrival. (/d. at 85.)
Counsel also strenuously cross-examined Sergeant Schwab about the officers having .permitted
Magrer to access the computer after their arrival. (See DN 179 at 85-89.) This cross-
‘examination of Sergeant Schwab conveyed to the jury Hough’s theory that by permitting Maurer

to access the computer, the officers allowed evidence to be contaminated. (See id. at 86-87.)
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The Sixth Circuit has recognized the “longstanding and sound principle that matters of
trial strategy are left to counsel’s discretion.” Dixon v. Houk, 737 F.3d 1003, 1012 (6th Cir.
2013). In light of that principle, “where a defendant focuses on counsel’s ‘strategic choices
made after thorough investigation of law and facts,” the Supreme Court guides us that such
choices are virtually unchallengenble.” Id. (quoting Striékland, 466 U.S. at 690v (emphasis added
in Dixon)). The discretion exercised by Hough’s trial counsel exemplifies this principle
enunciated by the Sixth Circuit. Based on a careful review of the transcript, thelCourt concludes
that Hough’s counsel made a reasonable decision to use cross-examination of multiple witnesses
as a means of calling attention to and challenging Maurer’s use of the computer. Counsel’s
actions were objectively reasonable and did not prejudice Hough. The Court concludes,
therefore, that Hough cannot mount a viable challenge under Strickland. |

For the foregoing reasons, the Magistrate Judge recommends that Hough’s petition be
denied in relation to Ground 9. ’ - N

C. Certificate of Appealability

The final question before the Court is whether Hough is entitled to a certificate of
appealability (“COA”) pursuant to 28 U.S.C. § 2253(c). In this case, the Magistrate Judge
recommends that the Court not grant Hough a certificate of appealability. This Court has
analyzed Hough’s petition on both procedural grounds and on the merits, in part because of a
frequent lack of clarity from Hough as to the precise basis for his grounds for relief. The Court’
has concluded that his petition should be denied as to each gréund asserted therein. In Slack v.
MecDaniel, 529 U.S. 473, 484-54 (2000), the Supreme Courf established a two-pronged test to

"determine whether a COA should issue on procedural grounds. To satisfy the first prong, a
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petitioner must demonstrate that “jurists of reason would find it debatable whether the petition
states a valid claim of the denial of a constitutional right.” Id. at 484. To satisfy the second
prong, a petitioner must show that “jurists of reason would find it debatable whether the district
court was correct in its procedural ruling.” Id. If the Court determines that the petitioner failed
to satisfy the ﬁrst prong, then it need not address the second. Id. at 485. When the Court rejects
a claim on the merits, the petitioner must satisfy the first prong of the procedural test: that is, the
petitioner must demonstrate that reasonable jurists would find the Court’s assessment of the
constitutional claim debatable or.wrong. Id at 484. -
In this case, Hough has failed to make a showing required to support the issuance of a
COA. He has not established the denial of any constitutional right, and there is no reasén to
suspect that jurists of reason would find it debatable whether he stated a valid claim of denial of
a constitutional right. The Magistrate Judge believes that all of the analysis in the instant re.port
is well-founded in the law and in the record of this case, and that Hough is not entitled to a COA.
For those reasons, the Magistrate Judge recommends that a COA be denied as to all nine grounds

raised by Hough.

RECOMMENDATION
The undersigned Magistrate Judge recommends that the Court DENY Hough’s petition
for habeas relief (DN 198) and dismiss it without prejudice. The Magistrate Judge further

recommends that Hough be denied a certificate of appealability as to each of his claims.
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January 10, 2017 .

United States District Court

Notice

Pursuant to 28 U.S.C. § 636(b)(1)(B)-(C), the undersigned Magistrate Judge hereby files with the
Court the instant findings and recommendations.. A copy shall forthwith be electronically -
transmitted or mailed to all parties. 28 U.S.C. § 636(b)(1)(C). Within fourteen (14) days after
being served, any party may serve and file specific written objections to these findings and
recommendations. Id.; Fed. R. Civ. P. 72(b)(2). Failure to file and serve objections to these
findings and recommendations constitutes a waiver of a party’s right to appeal. United States v.
Walters, 638 F.2d 947, 949-50 (6th Cir. 1981); see also Thomas v. Arn, 474 U.S. 140 (1985). A
party may respond to another party’s objections within fourteen (14) days after being served with
a copy of the objections. Fed. R. Civ. P. 72(b)(2).

cc: Counsel of record
Petitioner, pro se
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