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Case: L7-35986, tLlOOlzOLB,lD: LIO74334, DktEntryi 4, Page 1- of 1

UNITED STATES COURT OF APPEALS FILED
FOR THE NINTH CIRCUIT NOV 6 2018

MOLLYC. DWYER, CLERK
U,S. COURT OF APPEALS

UNITED STATES OF AMERICA, No- 17-35986

Plaintiff-Appellee, D.C. Nos. 3:16-cv-0113l-BR
3:11-cr-00375-BR-l

District of Oregon,
Portland

WILLIAM FLOYD MOORE,
ORDER

Defendant-Appellant.

Before: TROTT and WARDLAW, Circuit Judges.

The request for a certificate of appealability (Docket Entry Nos. 2 and 3) is

denied because appellant has not made a "substantial showing of the denial of a

constitutional right." 28 U.S.C. 5 2253(c)Q); see also Miller-El v. Cockrell,537

tJ.$.322,321 (2003); United States v. Watson,881 F.3d 782 (9th Cir. 2018), cert,

denied,No. 18-5022,20t8 WL 3223705 (Oct. 1,2018).

Any pending motions are denied as moot.

DENIED.

v
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Case; L7-35989, L1lO6l20L8,lD: L1O74305, DktEntry: 4, Page 1 of 1-

FILEDT]NITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA, No. 17-35989

Plaintiff-Appellee, D.C. Nos. 3:16-cv-01132-BR
3:1 I -cr-00379-BR-l

District of Oregon,
Portland

WILLIAM FLOYD MOORE,
ORDER

Defendant-Appellant.

Before: TROTT and WARDLAW, Circuit Judges.

The request for a certificate of appealability (Docket Entry Nos. 2 and 3) is

denied because appellant has not made a "substantial showing of the denial of a

constitutional right." 28 U.S.C. $ 2253(cX2); see also Miller-El v. Coclvell,537

U.S. 322, 327 (2003); United Stares v. //atson,881 F.3d 782 (9th Cir. 2018), cert

denied,No. 18-5022,2018 WL 3223705 (Oct. 1,2018).

Any pending motions are denied as moot.

DENIED.

NOV 6 2018

MOLLY C, DWYER, CLERK
U.S. COURT OF APPEALS

v
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Case 3:l-l--cr-00375-BR Document 86 Flled L2lQ7lL7 Page t of 9

IN TTIE T'NITED STATES DISTRTCT COURT

FOR THE DISTRICT OF ORE@N

T'NITED STATES OF AIIIERICA, 3 : 11-cr-00375-BR
(3 : 16-cv-01131-BR)
3 : 11-cr-0037g-BR

(3 : 16-cv-01132-BR)
Plaintiff,

OPINION A}ID ORDER

v.
g{TLLIAD{ FLOYD MOORE,

Defendant.

BILLY J. WILLIAIIS
United States AttorneY
GREGORY R. NYIIUS
Assistant United States AttorneY
1000 S.W. Third Avenue, Suite 600
Portland, OR 91204
(503) '72"7-L075

Attorneys for Plaintiff

LISA C. HAY
Federal Public Defender
STEPHEN R. SADY
Chief Deputy Federal Public Defender
ELIZABETH G. DAILY
Assistant Federal Public Defender
101 S.W, Main Street
Suite 1700
Portland, OR 9'7 20I
(503) 326-?L23

Attorneys for Defendant

1 - OPINION AND ORDER
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Case 3:11-cr-00375-BR Document 86 Filed L2lO7lL7 Page 2 of 9

BROVIN, Judge.

This matter comes before the court on Defendant william

Floyd Moore's Motion (#66) to vacate, set Aside or correct

Sentence pursuant to 28 U.S.C. S 2255 filed in Case No. 3:11-cr-

0037s-BR and Defendant's Motion (f59) to Vacate, Set Aside or

Correct Sentence pursuant lo 28 U.S.C. S 2255 filed in Case

No. 3:11-cr-00379-BR. For the reasons lhat follow, the court

DENIES Defendant's Motions and DECLINES to issue a certificate of

appealabilitY.

BACKGROUND

On September 20, 201"L, Defendant was charged in an

Indictment in Case No. 3:11"-cr-003?s-BR with one count of Bank

Robbery in vlol_ation of 18 u.s.c. S 211-3 (a) . on September 20,

2OLIt Defendant was charged in an Indictment in Case No. 3:11-cr-

00379-BR with one count of Felon in Possession of a Firearm in

viol-ation of 18 U.S.C. S 922(q| (11 . Both Indictments related to

Ptaintlff's use of a firearm during his September 8, 207L,

robbery of the u.s. Bank at 10830 s.E. oak street, Milwaukie,

Oregon.

On July 16, 20L2, Defendant pled guilty to the charges in

both 3: 11-cr-00375-BR and 3 :11-cr-0037 g-BR-

On December 4, 20L3, Senior District Court Judge Ancer

Haggerty held a sentencing heari-ng in both 3:11-cr-00375-BR and

Z OPINION AND ORDER
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Case 3:11--cr-00375-BR Document 86 Flled L2lO7lL7 Page 3 of 9

3:11-cr-00379-BR; adopted the sentencing calculations in the

Presentence Report; and sentenced Defendant as an armed career

criminal pursuant to the Armed Career Crimina] Act (ACCA), 1B

u.s.c. 924(e), to 151 months imprisonment in 3:11-cr-00375-BR and

180 months i-mprisonment in 3:11-cr-00379-BR to be served

concurrently and five years of supervised release.

On February 21, 2074, the Court entered Judgmenls in botit

cases. Defendant did not appeal his convictions.

On June 20, 20L6, Defendant filed identical Motions to

Vacate or Correci Sentence under 28 U.S-C. S 2255 in

3:1i.-cr-003?5-BR and 3:11-cr-0031g-BR in which he asserts

pursuant to the Supreme Court's decision in Johnson v. United

States, 135 S. Ct- 255t (201'5), that he "should no longer be

designatecl an armed career crlminal because he does not have at

Ieast three prior convictions for a violent felony. "

Defendant asserts his sentence was j-mposed in viofation of the

Constitution or laws of the United States and that hrs sentence

exceeds the statutory maximum sentence.

On May 30, 2077, Defendant filed Memoranda in Support of his

Motions to Vacate. The Court took DefendanL's Motions to Vacate

under advisement on Sept.ember 29, 20L1 .

DrscussroN

Defendant moves to modify or to set aside his sentences on

3 _ OPINION AND ORDER
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Case 3:11-cr-00375-BR Document 86 Filed L2lO7lI7 Page 4 of 9

the ground that hi-s three prior convictions for unarmed bank

robbery do not qualify as crimes of violence under the ACCA

because they do not involve the requisite force or specific

intent.
I. The ACCA and .Iohnson

The ACCA requires a defendant to be sentenced to a mandaLory

minimum of 15 years to life in custody if he has three prior

convictiOns for "a violent felony oI a Serious drug offense. or

both." 18 U.S.C. S 924(e) (1'). The ACCA def-ines violent felony

as any crime punishable by imprisonment for a term exceeding one

year that:
(i) has as an efement the use, attempted use, or
threatened use of physical force against the
person of another; or

(ii) is burglary, arsonf or extortion, involves
use of explosives, or otherwise involves conduct
that presents a serious potential risk of physl-cal
injurY to another.

18 U.S.C. S s24(e) {2) tB) . Courts refer to S 924(e) (2) (B) (I)

as the elemenLs clause, the first part of the disjunctive

statement jn s 924(e) (2) (81 (ir) as the enumerated offenses

clause, and the second part of the disjunctive statement in

S g24(e) (2)(B) (1i) (starting wi-th "or otherwise") as the residual

clause. See t e.4., Johnson, 135 S. Ct. at 2563i Untted States v.

Lee, B2l T.3cJ, II24, IL26 (9ti' Cir. 20161 -

In Johnson the supreme court held "imposing an increased

4 OPINION AND ORDER
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Case 3:11--cr-00375-BR Document 86 Ftled L2lA7lI7 Page 5 of 9

sentence under the residual clause of the IACCAI violates the

Constitution's guarantee of due process" on the basis thaL "the

indeterminacy of the wide-ranging inquiry reguired by the

residual clause both denies fair notice to defendants and invites

arbj-trary enforcement by judges." 135 S. Ct- at 2557r 2553.

Subseguently in Wefch v. tlnited States the Supreme Court held its

decision in Johnson announcecl a new substantive rule Lhat applies

retroactively to cases on collateral review. 136 S. Ct. 1257,

126A QOI6\. As a result, defendants sentenced pursuant to the

ACCA residual clause can collaterally attack their sentences as

unconstitutlonaL under S 2255.

II. Sentencing Pursuant to 18 U.S.C. S 924(c) (1) (A)

18 U.S.C. S 924(c) (1) (A) provides in relevant part that a

person \nlho "ln relation to any crirne of violence - uses or

carries a firearm shall-, in addition to the punishment

provided for such crj.me of violence be sentenced to a t.erm

of imprisOnment of not fess than 5 years" to run consecutivel-y

with the punishment for the underlying crime of viol-ence-

18 U.S.C. S 924(c) (3) defines a "crime of violence" as an offense

that j-s a felony and

(A) has as an element. the use, attempted use, or
threatened use of physical force against the
person or property of another, or (B) that by its
nature, involves a substantial risk that physical
force against the person or property of another
may be used in the course of commilLing the
offense.

5 OPINION AND ORDER
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Case 3:11--cr-00375-BR Document 86 Ftled I2lO7lL7 Page 6 of 9

As noted, courts refer to the (A) clause of section 92a kl Gl as

the "force cfause" and to the (B) clause of section 924(c) (3) as

the "residual clause."

III. Analysis

Defendant challenges his sentences on the ground that

unarmed bank robbery 1n violation of 18 U.S.C. S 2113(a) is no

lonqer a qualifying crirne of violence for purposes of

S 924 \c) (1) .

fn United States v. Wright the Ninth Circuit held armed bank

robbrery under 18 U.S.C. S 211-3(a) and (d) qualifies as a crime of

vio]ence under the "force" c]ause of S 924(c) (3) (A) - 215 F.3d

IO2O, IA2B (9th Cir. 2000). The court explained S 2773(al

necessarily "has as an element the use, attempted use, or

threatened use of physical force against the person or property

of another and. therefore, 'a taking by force and violence, or by

intimidation' is an element of armed bank robbery." Id.

In United states v. sel-fa the Ninth circuit held unarmed

bank robbery in viotation of S 211-3 (a) constitutes a crime of

violence under the force clause of United States Sentencing

Guideline S 4B1.2, which is identical to the force clause of

s 924 (c) . 918 T.2.d, 149, 751 (9t" Cir. 1990) . Specif ically, lhe

court "defined 'intimidation' under S 2113 (a) to mean 'wi]]fully
to take, or attempt to Lake, in such a way that would put an

ordinary, reasonable person in fear of bodily harrn'"' Id.

6 - OP]NION AND ORDER
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Case 3:11-cr-00375-BR Document 86 Flled 121071L7 Page 7 of 9

(quoting tJnited States v- Hopkins, ?03 F -2d LL02, 1103 (9Lr' Cir.

1983) ). The court concluded this definj-tion meL the requirement

of a "threatened use of physical- force" under the identical force

clause in the Sentencing Guidelines. Id.

Defendant concedes the holdings in Wright and Seffa appear

to foreclose his challenge to his sentences, but he asserts those

cases have been undermlned by the Supreme Court's subsequent

decisions in ./oinson and Leocal- v. Ashcroft. 543 U.S. I (2004),

in addition to the Ninth Circuit's decision in Fernandez-Ruiz v.

Gonzafes, 466 F.3d LL27, 1-L23 (9tl' cir. 2006) . The Ninth

Circuit, however, has rejected this argument in several decisions

issued after Johnson. For example, rn United States v. Cross the

Nlnth Circuit concfuded SeJfa and WrighL remain controll-ing law

in this Circuit even after Johnson and Leocaf and rejected the

defendanl's assertion that unarmed bank robbery does not reguire

vj_olent force or intentional conduct. 691 F. App'x 312, 372 (9t"

Cir. 2011). The court noted "intimidation under S 2113(a)

requires the necessary level of viofent physical force as defined

by Johnsonr" and, "as a general lntent statute, conviction under

S 2f13 (a) requires intentionaf use or lhreatened use of force and

t.herefore does not conflict with Leacal . or Fernandez-Ruiz."

Id. at 313. The Ninth Circuit concluded "no intervening higher

authority is clearly unreconcil-abl-e with SeLfa and tlrlght, and

those precedents are controlling here." Id. (quotation omitted).

7 - OPINION AND ORDER
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Case 3:1-1--cr-00375-BR Document 86 Frled 12lA7lL7 Page B of 9

See afso United States y. Pritchard, No. l-5-50278, 20L1 WI

22L9A05 (9th Cir. May 18, 20L'7) (rejecting the argument that

WrighL and SeJ-fa were overruled by Leocal- and/or Johnson); United

States v. Jordan,680 F.App'x 634, 634-35 (9th Cir- 2AI7)

(holding S 2113{a) is a crj"me of violence and rejectlng the

argument that later cases overrul-ed or displaced Wright and/or

Selfa); united States v. Howard, 650 F. App'x 466, 468 (9th Cir-

20I6) (affirming $e-lfa's continued vitafity). Although these are

ulpublished opini-ons and, therefore, not precedentiaf, this

Court, neverthefess, is bound by Wright and $e-lfa. In addition'

the Court adopts the reasoning of Cross, Pritchard, Johnson, anci

Howard and concl-udes unarmed bank robbery satisfies the

requirement of S 924 (c) (3) (A). The Court, therefore, concludes

S 2113(a) is a crime of violence under the force clause of

S 924(c) and Defendant's sentences were not i-mposed in violation

of the Constitution or the laws of the United States.

Accordingly, the court denies Defendant's Motions to vacate,

Set Aside or Correct Sentence pursuant to S 2255. fn addition,

the Court fj-nds Defendant has not made a substantial showing of

the denial of a constitutional right, and, therefore, the Court

decfines to issue a certificate of appealability in either Case

No. 3:11-cr-00375-BR or 3: 1l--cr*0037 9-BR.

B - OPINION AND ORDER

CONCLUSION
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Case 3:L1-cr-00375-BR Document 86 Hled L2lO7lt7 Page 9 of 9

For these reasons, the Court DENIES Defendant's Motion (#66)

to Vacate, Set Aside or Correct Sentence pursuant Lo 28 U.S.C.

S 2255 filed in Case No. 3:lL-cr-00375-BR and Defendant's Motion

(#59) to Vacate, Set Aside or Correct Sentence pursuant to 28

U.S.C. S 2255 filed i-n Case No. 3:11-cr-00379-BR and DECLINES to

issue a certificate of appealability.
]T IS SO ORDERED.

DATED this 7th day of December, 20L'7.

/s/ Anna J. Brown

ANNA J. BROWN
United States Senior District Judge

9 - OPIN]ON AND ORDER
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18 U.s.c. $ e2a(e) (201r)

$ 924. Penalties

(eXl ) In the case of a person who violates section 922(8 of this title and has three previous

convictions by any court referred to in section 922(g)(l) of this title for a violent felony or a

serious {rug otlbnse, or both, committed on occasions different from urte attotlter, suuh persott

shall be tined under this title and imprisoned not less than fifteen years, and, notwithstanding any

other provision of law, the court shall not suspend the sentence of, or grant a probationary
sentenoe to, such person with respect to the conviction under section 922(9).

(2) As used in this subsection--

(A) the term "setious drug offense" means--

(i) an olfense under the Controlled Substances Act (21 U.S.C. 801 et seq.), the Controlled

Substances Import and Export Act (21 U.S.C, 951 et seq.), or chapter 705 of title 46,for
which a maximum term of imprisonment of ten years or more is prescribed by law; or

(ii) an offense under State law, involving manufacturing, distributing, or possessing with
intent to manufacture or distribute, a controlled substancc (as defincd in section 102 of
the Controlled Substances Act (21 U,S.C, 802)), for which a maximum term of
imprisonment of ten years or more is prescribed by law;

(B) the term.'violent felony" rneans any crime punishable by imprisonment for a term exceeding

one year, or any act ofjuvenile delinquency involving the use or carrying of a firearm, knife, or

destiuctive device that would be punishable by imprisonment for such term if committed by an

adult, that--

(i) has as an element the use, attempted use, or threatened use of physical force against

the person ofanother; or

(ii) is burglary, arson, or extortion, involves use of explosives, or otherwise involves

conduct that presents a serious potential risk ofphysical injury to another; and

(C) the term ,,co1viction" includes a finding that a person has committed an act ofjuvenile
delinquency involving a violent felony'
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28 U.S.C.A. $ 22ss (2016)

$ 2255. Federal custody; remedies on motion attacking sentcncc

(a) A prisoner in custody under sentence of a court established by Act of Congress claiming the

right to be leleased upon thc ground that the sentence was imposed in violation of the

Constitution or laws of the United States, or that the court was without jurisdiction to impose
such sentelce, or that the sentence was in excess of thc maximum authorized by law, or is
otherwise subject to collateral attack, may move the court which irnposed the sentence to vacate,

set aside or correct the sentence.

(b) Unless the motion and the files and records of the case conclusively show that the prisoner is

entitled tg no relief, the courl shall cause notice thereof to be served upon the Unitcd States

attorney, grant a prompt hearing thereon, determine the issues and make findings of fact and

conclusions of law with respect thereto. If the court finds that the judgment was rendered without
jurisdiction, or that the sentence imposed was not authorized by law or othcrwise opcn to
collateral attack, or that there has been such a denial or infringement of the constitutional rights

of the prisoner as to render the judgment vulnerable to collateral attack, the oourt shall vasate

and sei the juclgment aside and shall discharge the prisoner or resentence him or grant a ncw trial
or correct the scntencc as may appear appropriate'

(c) A court may cnteftain and determine such motion without requiring the production of the

prisoner at the hearing.

(d) An appeal may be taken to the courl of appeals from the order entered on the motion as from

a frnal judgrnent on application ftrr a writ of habeas corpus'

(e) An appiication for a writ of habeas corpus in behalf of a prisoner who is authorized to apply

foi .eliei6V motion pursuant to this section, shall not be entertained if it appears that the

applicant has failed io apply for relief, by motion, to the courl which sentenced him, or that such

cb.,rt trar denied him relief, unless it also appears that the remedy by motion is inadequate or

ineffective to test the legality of his dctention.

(l) A l-year periocl of limitation shall apply to a motion under this section, 'fhe limitation period

shall run from the latest of--

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impedirnent to making a motion created by governmental action

in violation of the Constitution or laws of the United States is renroved, if the movant was

prevented from making a motion by such governmental action;

(3) the date on which the right asserted was initially recognized by the Supreme Court, if
that right has been newly recognized by the Supreme Court and made retroactively
applicable to cases on collateral revicw; or
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(4) the dale on which the facts supporting the claim or claims presented could have been

discovered through the exercise ofdue diligence.

(g) Except as provicled in section 408 of the Controlled Substances Act, in all procccdings

biought unOeittris section, and any subsequent proceedings on review, the court may appoint

counsel, except as provided by a rule promulgated by the Supreme Court pursuanl to statutory

authority. Appointment o1'counsel under this section shall be governed by seclion 3006A of title
18.

(h) A second or successive motion must bc certified as provided in section 2244 by a panel of the

appropriate court ofappeals to contain--

(l) newly discovered evidence that, if proven and viewed in light of the evidence as a

whole, would be sgfficient to establish by clear and convincing evidence that no

reasonable factfinder would have found the movant guilty of the offense; or

(2) a lew rule of constitutional law, made retroactive to cases on collateral review by the
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