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FILEDUNITED STATES COURT OF APPEALS

FOR THE NTNTH CIRCUIT NOV 6 2018

MOLLYC. DWYER, CLERK
U.S. COURT OF APPEALS

UNITED STATES OF AMERICA, No. l8-35077

Plaintiff-Appellee, D.C. Nos. 3:16-cv-01270-HZ
3:10-cr-00297-HZ-I

District of Oregon,
Portland

MICHAEL TRAVIS MOORE,
ORDER

Defendant-Appellant.

Before: TROTT and WARDLAW, Circuit Judges..

The stay issued in this case on January 19,2018, is lifted.

The request for a certificate of appealability (Docket Entry Nos. 2 and 3) is

denied because appellant has not made a oosubstantial showing of the denial of a

constitutional right." 28 U.S.C. $ 2253(c)(2); see also Miller-El v. Cockrell,537

1J.5.322,327 (2003); United States v. Watson,88l F.3d 782 (9th Cir. 2018), cert

denied,No. l8-5A22,2018 WL 3223705 (Oct. 1,2018).

Any pending motions are denied as moot.

DENIED.

v
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IN THE TINITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

No. 3: l0-cr-00297-IAUNITED STATES OF AMERICA,

Plaintiff,

v.

MICHAEL TRAVIS MOORE,

Defendant.

BillyJ. Williams
UNITED STATES ATTORNEY
District of Oregon
Ryan W. Bounds
ASSISTANT TINITED STATES ATTORNEY
1000 S.W. Third Ave., Suite 600
Portland, Oregon 97 204-2902

Attorney for Plaintiff

OPINION & ORDER

1-OPINION&ORDER
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Stephen R. Sady
CHIEF DEPUTY FEDERAL DEFENDER
Elizabeth G. Daily
ASSISTANT FEDERAL PUBLIC DEFENDER
101 S.W. Main Sffeet, Suite 1700
Portland, Oregon 97204

Attorney for Defendant

HERNANDEZ, District Judge:

Defendant Michael Travis Moore lnoves to vacate, set aside, or correct his sentence

pul.suant to 28 U.S.C. $ 2255, arguing that the portion of his sentence imposed under 18 U.S.C. $

92aG)0)(AXii) should be vacated as the underlying offense of armed bank robbery is not a

crinre of violence under $ 92a(cX3). I deny the motion because first, a Decernber 12,2017 Ninth

Circuit case disposes of part of Defendant's argument and secottd, I agree with the Govemment

that the Supreme Court cases on which Defendant relies are not clearly imeconcilable with Ninth

Circuit precedent holding that federal armed bank robbery is a crime of violence under $

924(c)(3)'s force clause. Because of my determination,I do not address the other issues raised by

the parties including waiver, timeliness, and the vaiidity of $ 924(c)(3)'s residual clause.

BACKGROUND

On October 22,201A, Defendant entered a guilty plea to a superseding information

charging him with armed bank robbery, in violation of 18 U.S.C. $$ 2113(a) & (d), and with

brandishing a iirearm during and in relation to a crime of violence, in violation of l8 U.S.C. $

924(cXlXA)(ii). Supsed.lnfo., ECF l3; Plea Hrg. Min, Ord,, ECF 15. Dcfcndant cntcrcd his

guilty plea pursuant to a Plea Agreement under Federal Rule of Crirninal Procedure I l(cXlXC),

in which the parties agreed that the appropriate sentence was 141 months of imprisonment. Plea

2-OPTNION&ORDER
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Agrmt. 3n ll5, ECF 16. On December 17,2010, Judge King imposed a 57-rnonth prison term for

the armed bank robbery conviction on Count l, and a mandatory 84-rnonth prison tenn for the $

92a(cXlXA)(ii) conviction on Count 2.1 Jdgmt,ECF 24. Defendant did not appealhis

conviction or his sentence. However, on June 24,2016, Defendant filed the instant rnotion to

vacate his $924(cXlXaXii) conviction and sentence'

STANDARDS

Under $ 2255, a federal prisoner in custody may nrove the sentencing court to vacate, set

aside, or correct a scntence on thc basis that the sentence violates the Constitr'rtion or the laws of

the United States. 28 U.S.C. g 2255(a); United States v. Iilithers, 638 F.3d 1A55,1062 (9th Cir,

201l) (citing Davis v. Ilnited States,4lT U.S. 333 (197a)). The petitioner must demonstrate that

an error of constitutionalmagnitude had a substantial and injurious effect or inf'luence on the

guilty plea or the jury's verdict. Brecht v, Abrahamson, 507 U.S. 619, 637 (1993\: see also

united states v. Montaltto, 331 F,3d 1052, 1058 (9th cir. 2003) ("we hold now that Brecht's

harmless emor standard applies to habeas cases under section 2255,just as it does to those under

sectiop 2254."). A hearing is unnecessary in cases "where the files and records , . . conclusively

show that the prisoner is entitled to no reliefl.l" 28 U.S.C. $ 2255(b). Here, because there are no

facts in dispute and the questions presented raise solely legal issues, no hearing is required.

I The sentencing guideline range under the United States Sentencing Guidelines
("U.S.S.G." or "Guidelines") in effect al that time was 84 to i05 months for the arrned bank
robbery offense alonc. Gov't Sent. Mem, 5, ECF 19. The $ 92a(cXlXA)(ii) offense carried a

rnandatory minimum sentence of 84 months'imprisonment, which was also the applicable
guideline sentence. Id. (citing U.S.S.G. $ 2K2.4(b)). The $ 92a(cXlXA)(ii) sentence had to be

imposed consecutive to any other sentence. Id. (citing l8 U,S.C. $ 92a(cXlXDXii)). Thus, the

r-esulting guideline range for both offenses was 168 to 189 months' imprisonment. Id.

3-OPINION&ORDER
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DISCUSSION

Defendant argues that his conviction and sentence under $ 924(cXl XA)(ii) must be

vacated because his armed bank robbery conviction under l8 U.S.C. $ 2113(a) & (d) is not a

"crime of violence " as that pluase is defined in $ 92a(cX3), Section 92a(cX I XA) provides a

mandatory additional sentence for "any person who, during and in relation to any crime of

violence , . . for which the percon may be prosecuted in a court of the United States, uses or

carries a firearm, or whon in furtherance of any such crime, possesses a firearm," for a tenn as

specified in subsections (i), (ii), or (iii). l8 U.S'C. $ 924(cXlXA)'

For purposes of $ 924(cXlXA),

the term "crime of violence" means an offense that is a felony and-

(A) has as an element the use, attempted Llse, or thneatcned use of phlnical force
against the person or property ofanother, or

(B) that by its naturco involves a substantial risk that physical force against the
person or properfy of another may be used in the course of committing the
offense.

l8 U.S.C. $ 92a(c)(3). Paragraph A is referued to as the "force clause" and paragraph B is

rcfcrred to as the "residual clause," E.g.,United States v. Bundy, No. 3:16-cr-00051-8R,2016

WL 3361490, at * I (D. Or. June 10, 2016).

lnJohnson v. Llnited States, 135 S. Ct.2551,2557 (2015) ("Johnson "/1"), the Supreme

Cogrt found the residual clause of a similar definition for "violent felony" in the Armed Career

Criminal Act, 18 U,S.C. $ 92a(e) ("ACCA"), unconstitutionally void forvagueness. Defendant

argues that Johnsoiz ll impliedly invalidates the residual clause of $ 92a(c)(3XB) at issue here

because the $ 924(c)(3XB) clause has language similar to, and suffers the same fatal flaws as, the

4-OPINION&ORDER
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g 92a(e) clause at issue inJohnson /1. While there is no controlling Ninth Circuit authority on

the issue, Defendant points to a 2015 Ninth Circuit case holding that Johnsrm /1 invalidated the

residual clause in l8 U,S.C. $ l6(b) which is identical to the $ 924(0X3XB) residual clause,

Dimaya v. Lynch,803 F.3d I I 10, 1118-20 (9th Cir. 2015), cert. g'anted,l37 S. Ct, 3l (201q.'z

Defendant cites to other district court caseso including Judge Brown's decision in United States v,

Bundy, which have expressly concluded that $ 924(cX3XB)'s residual clause is unconstitutionally

vague in light af Johnson II and Dimaya. United States v. Baires-Reyes,l9l F. Supp. 3d 1046'

1053 (N.D. Cal. 2016); {Jnited States v. Bell,l58 F. Supp. 3d 906,924 (N.D. Cal. 2016); Uniled

Stqtes v. Bundy,2016 WL 3361490, at*4-6.

Then, because an unenforceable residual clause is not enougft to invalidate Defendant's $

92a(cXl XAXii) conviction, Defendant tums his attentioh to $ 924(c)(3)'s force clause.

Defeldant acknowledges that Ninth Circuit precedent expressly holds that armed bank robbery

under g 2l l3(a) & (d) is a crime of violence under the force clause of $ 92a(c)(3XA). Uttited

States v. Iilright,2l5 F.3d 1020, 1028 (9th Cir. 2000); see also United States v. Selfa,9l8 F.2d

749,751-52 (9th Cir. 1990) (bank robbery is cdme of violence under U.S.S.G. $ 481.1).

Defendant argues, however, that this Court is not bound by Wr"ight because the law articulated in

three subsequent Supreme Court decisions is clearly irreconcilable with l(right's holding,

effectively overruling lltright. See Miller v, Garnnie,335 F.3d 889, 900 (9th Cir. 2003) (en

banc) (district court or three-judge appellate court panel not required to follow circuit precedent

ifthe "relevant court of last resort [has] undercut the theory or reasoning underlying the prior

circuit precedent in such a way that the cases are clearly irreconcilable."). With that, and

2 The case, now named S'esslorts v. Dimaya, was argued on October 2,201'l

5.OPINION&ORDER
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because, Defendant contends, those Supreme Court cases establish that an armed bank robbery

conviction is not a crime of violence under the force clause of $ 924(c)(3XA), Defendant seeks to

vacate his {i 92a(c) conviction and sentence.s

In support of his position that "[t]he opinion in Wright is no longer good law following

three intervening Suprerne Court opinionsf,]" Def.'s Mem. 14, ECF 37, Defendant relies on

Johnson v. IAnited States,559U.S, 133 (2010) ("Johnson I'),Leocalv. Ashcroft,543 U.S. I

(20M), and Elonis v. United States, 135 S, Ct. 2001 (2015). He contends that these cases

establish that the slatutory elements of federal anned bank robbery fail to include the degree of

force and the mens rea rcquired for a "crime of violence" under $ 924(cX3).

The crirne of federal anned bank robbery has the following elements:

(l) the defendant took money belonging to a bank, uedit union, or savings and

Ioan, (2) by using force and violence, or intimidation, (3) the deposits of the
institution were insured by the Federal Deposit lnsurance Corporation ("FDIC"),
and (4) in committing the offense, the defendant assaulted any persono or put in
danger the lif'e of any person by the use of a dangerous weapon.

Wright,21 5 F.3d at 1028 (citing $ $ 2 I l3(a) & (d)).0 Defendant's contentions focus on the "force

t In response, the Government argues that Defendant waived his rigltt to collaterally
attack his sentence as part of his Plea Agreement, that his clairn is procedurally defaulted because

he did not raise it on direct appeal, and that his rnotion is untimely because it is not based on a

newly recognized right in Johnson 11but is instead predicated on an "evolving statutory
interpretation" beginning no earlier than 2004. Gov't Mem. 4-8, ECF 40. As indicated aboveo I
do not consider these arguments in light of my conclusion that llrtght controls.

a In relevant part, the statute provides:

(a) Whoever, by force and violence, or by intimidation, takes, or attempts to take,

from the person or plessnce of another, . . . any propefty or money or any other
thing of value belonging to, or in the care, custody, control, managentent, or
possession of, any bank, credit union, or any savings and loan association;

**x
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and violence, or intimidation" element.

lnJohnson I the Supreme Court addressed whether a Florida battery conviction under a

Florida statute which criminalized "actually and intentionally touching another person,"

constituted the use of "physical force" within the meaning of $ 92a(eX2XBXi). 559 U.S. at 137

(brackets omitted). The Courl looked at state cases interpreting the state statute, then discussed

the text of $ 92a(eX2)(B)(i)'s force clause . Johnson I, 559 U.S. at 138. Relying on its prior

decision in Leocal which interpreted a sirnilar statutory "crime of violence" definition in 18

U.S.C. $ 16, and noting that "physical force" occurs "in the contcxt of a statutory definition of

ttiolent felony," the Court construed the phrase "physical force" to mean "violenl force - that is,

force capable of causing physical pain or injury to another person." Id. al139-40,

Leccal concemed another underlying Florida conviction, this one fcrr driving under the

influence of alcohol ("DUI"). 543 U.S. at 3. The petitioller had been ordered deporled after an

lmmigration Judge concluded that the prior DUI conviction was a "crime of violence" under l8

U.S.C. $ 16, making it an "aggravated felony" under the Immigration and Nationality Act which

allowed deportation. Id, at 3-4. Like the force clause of $ 92a(cX3XA) and sirnilar to the force

clause of $ 924(e)(2XBXi), the force clause of $ I 6 defines "crime of violence" as "an offense

that has as an element the use, attempted use, or threatened use of physical force against the

personorpropertyofanother[.]" l8U.S,C.$ l6(a). TheunderlyingstatcDUlstatute,similarto

(d) Whoever, in committing or in attempting to commit, any offense defined in
subsections (a) and (b) ofthis section, assaults any person, ol puts in jeopardy thc
life ofany person by the use ofa dangerous weapon or device, shall be fined
under this title or imprisoned not more than t'wenty-five years, or both.

l8 u.S.c. {i$ 2113(a) & (d)

7-OPINION&ORDER
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those in other states, did not have a mens rea component or required only a showing of

negligence in the operation of a vehicle. Id. at7-8. The question before the Court was whether

such offenses qualify as a crime of violence under $ i6. 1d. The Court examined the language of

the forcc statute and concluded that the word "use," read in the context of the entire phrase

"physical force against the person or propertyofanother," "most naturally suggests a higher

degree of intent than negligent or merely accidental conduct. " Id. at 9. The Court concluded that

$ l 6 could not be read to "encompass accidental or negligent conduct" and thus, could not be

read to include the petitioner's DUI conviction. Id. at ll'5

Finally, in Elonis, the Court considered whether a federal "threatening communication"

statute required proof that the defendant intended to make a threat in addition to intending to

make a communicatiop. 135 S. Ct. at 2004. The statute, l8 U.S.C. $ 875(c), makes it a crime to

transmit a communication containing a threat to injure the person of another. Id, at 2008 (citing

l8 U.S.C. $ 875(c)). While the statute requires that a communication be transmitted and that the

communication contain a threat, it "does not specify that the defendant must have any mental

state with respect to those elements," /d, Particularly, the statute does not "indicate whether the

defendant rnust intend that his conmunication contain a threat." ld.

According to the Court, the lack of an express criminal intent in the statute did not rnean

ruone existed because it is a "general rule" that a "guilty rnind is a necessary element in the

s ln reaching this conclusion, the Court expressly refused to consider whether a state or
federal offense requiring proofofthe rcckless use of force against a person or property ofanother
qualifies as a crime of violence under $ 16. Id. at 13. The Ninth Circuit later held that $ 16(a)'s

definition of "crime of violence" excluded offenses with a recklessness standal d. Fernandez'
Ruiz t,. Gonzales,466 F.3d lI2l, ll29-30 (9th Cir' 2006) (en banc).

S.OPINION&ORDER
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indictment and proof of every crime." Id. at 2009 (internal quotation marks omitted).

Distinguishing knowled ge of the facts of a crime fi'om knowledge as to whetlter those facts tnake

conduct illegal, the Court explained that a defendant "generally must know the facts that make

his conduct fit the definition of the offense[,]" but is not required "to know that his conduct is

illegal before he may be found guilty." /d. (internal quotation marks omitted).

In determining the appropriate mens rea for a statute that is silent on the issue, the Court

is guided by the principle that only the"'nrens reawhich is necessaryto separate wrongful

conduct from otherwise innocent conduct"' should bc rcad into the statutc. Id. at2010 (quoting

Carter v. United States,530 U.S. 255,269 (2000)). The Court noted the difference between, on

the one hand, cases where "a general requirement that a defendant act knowingly is itself an

adequate safeguard[,]" and on the other hand, cases where "rcquiring only that the defendant act

knowingly would fail to protect the innocent actor'." Id. (internal quotation marks ornitted). As

an example, the Court discussed Carter where it had considered whether a bank robbery

conviction under $ 21 l3(a) for taking items of value belonging to a bank "by force and violence,"

required an intent to steal, Id. As explained in Elonis, Carter held that proof of forcibly taking

the money was sufficient because upon such proof, "'the corlcems underlying the presumption in

favor of scienter are fully satisfied, for a forceful taking - even by a defendant who takes under a

good-faith clairn of right - falls outside the tealm of otherwise innocent' conduct."' ,1d. (quoting

Correr,530 U.S. at269-70) (alterations ornitted). In contrast, a statute sirnilar to $ 2l l3(a) that

did not require either a forcible taking or an intent to steal could risk "'punishing seemingly

innocent conduct in the case of a defendant who peaceably takes money believing it to be his."'

1d- (quoting Carter,530 U.S. at269). In the latter case, the statute would need to be interpreted

9-OPINION&ORDER

Appendix Page 10 of 24



Case 3:L0-cvOO297-HZ Document 42 Filed 01/l-9/18 Page 1-0 of 19

to include an intent to steal. Id.

The focus then, is on what conduct the statute makes wrongful in order to separate it from

innocent conduct. See id. at 2011. Although the parties in Elonis agreed that a defendant

charged under $ 875(c) must know that he or she is transmitting a communication,

"connnunicatingsontethlrg is not what makes the conduct'wrongful."'.Id, Instead, "the crucial

etement separating legal innocence from wrongful conduct is the threatening nature of the

communication." Id. (internal quotation marks omitted). As a result, the "mental state

requirement must [] apply to the fact that thc communication contains a threat." Id. The

"reasonable person" standard did not meet this standard because it allowed a conviction based on

how the defendant's communications would be understood by a reasonable person and not

wlrether the defendant intended the communications to be threatening, Id. Thus, the defendant's

conviction could not stand, ,ld. at2012.

Defendant's argument here is that under Johnson 1, the physical force required to meet the

"crime of violence" definition in $ 92a(c)(3)(A) must be violent physical force, meaning force

capable ofcausingphysical pain and injuryto another person. Because, accordingto Defendant,

Ninth Circuit cases have determined that the bank robbery statute's "force and violence, or

intimidation" language in $ 2l l3(a) does not require the use of violent as opposed to minimal

force, a conviction under g 2l 13(a) does not comport with $ g2a(cX3XA)'s requircd levcl of

for.ce. Additionally, the use of force must be intentionai, Defendant assefts, in light of Leocal.

Continuing, Defendant argues that the intimidation element of $ 2t l3(a) also

encompasses conduct that does not qualify as the "threatened use ofphysical force" required

urider {i 92a(cX3XA). Defendant contends that the holding of Elonis applies to the "threatened

10-OPINION&ORDER
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use of physical force" language in $ 92a(c)(3)(A) because Elonis relied on "basic principles" of

criminal liability in reaching its conclusion. Based on that premise, Defendant argues that

conduct under $ 2113(a)'s intimidation clause, which Defendant asserts is assessed by a

reasonable person standard under Llnited States v. Foppe,993 F.2d 1444, l45l (9th Cir. 1993),

cannot satisff g 92a(cX3XA) because Elonis requires that a defendant intend that his or her

conduct be "intimidating."

ln lUright, the Ninth Circuit expressly held that federal "[a]mred bank robbery qualifies as

a crime of violence funder $ 92a(c)] because one of the elements of the offense is a taking'by

forceandviolence,orbyintimidation."'2l5F,3dat1028(quotingl8U.S.C.$2113(a)).

Previously, in Selfa, the court had held that federal bank robbery convictions under $ 2113(a)

constituted uimes of violence for purposes of a career criminal designation under U.S.S.G. $

481.1. Selfa, 9l8F.2dat 751. The "crimeof violence" definition at issue inSelfa is materially

indistinguishable from the definition in $ 924(c)(3). Id. Selfo explained that $ 21 l3(a)'s "force

and violence, or intimidation" requirement met the relevant crime of violence definition because

Ninth Circuit precedent defined "intimidation" under $ 2l 13(a) to "mean willfully to take, or

attempt to take, in such a way that would put an ordinary, reasonable person in fear of bodily

harm[.]" Id. (intemal quotation marks ornitted). Thus, the court held that "persons convicted of

robbing a bank'by force and violence'or'intimidation'under 18 U,S,C, $ 2l l3(a) have been

convicted of a 'crime of violence' within the meaning of Guideline Section 4Bl .l ," Id.

Unless the principles and reasoningin Johnson I, Leocal, and Elanis are "clearly

irreconcilable" with Wright and Selfti, this Court is bound to apply those cases. On December 12,

2Al7 , the Ninth Circuit, in a published opinion, rejected an argument that Johnson I had

I1-OPINION&ORDER
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ovem.rled Setfa. United States v. Gutierrez, No. l6-35583,2017 WL 6327835 (9th Cir. Dec' 12,

2017\. The courl noted Selfa's holding that "'intimidation' as used in the federal bank robbery

statute requires that a person take property'in such a way that would put an ordinary, reasonable

person in fear of bodily hann,'which necessarily entails the 'threatened use of physical force,"'

Id. at *2 (quoting Selfa, 918 F.2d at 7 5l\,

The Gutierrez court, aligning itself with cases frorn other circuits, held that "in our court,

too, federal bank robbery constitutes a crirne a violence." Id. The court acknowledged that it had

not addressed "in a published decision whether Selt'b's holding remains sound after f,Johnson f,

butrvethinkitdoes." Id. Thecourtexplainedthat"[a]defendantcannotputareasonableperson

in fear of bodily harm without threatening to use 'force capable of causittg physical pain or

injury."'1d. (quoting John.son /, 559 U.S. at140). Continuing, the court concluded that "[b]ank

robbery by intimidation thus requires a least an implicit threat to usc the type of violent physical

force necessary to meet the lJohnson .1] standard ." Id. Gutierrez rJisposes of Defendant's

argument that Wright and Selfa are clearly ireconcilable with Johnson L

As to his arguments about the other Suprcme Court cases, three unpublished Ninth

Circuit decisions have rejected Defendant's argument about Leocal. Most recently, in United

States v. Pritchard, 692 F. App'x 349 (9th Cir, 2017), the couft rejected the same argument

Defendant makes here. Id. at35l-52. The court explained:

We have twice held that armed bank robbery in violation of $ 2l l3(a) qualifies as

a crime of violence. {Jnited states v. wright,2l5 F.3d 1020, 1028 (9th cir.
2000); United State,s v, Selfa,9l8 F.2d 749,751(gth Cir. 1990). Pritchard fails to
show that any intervening authority is "clearly irreconcilable with" or has

overruled these authorities. Millet^ v. Gammie, 335 F.3d 889, 892-93 (9th Cir,
2003) (en banc).

12.OPINION&ORDER
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The requirement of "violent force" undet Johnson v. United States,559
U.S. 133, 140, 130 S. Ct. 1265, 176L.F;d.z. I (2010) (ernphasis omitted), is not
inconsistent witlr our clear statement that the element of "intimidation" is

"sufficient to meet the . . . requirement of a 'threatened use of force,"' Selfa,9l8
F.2d,ar75l (citation omitted); see ulso l8 U.S.C. $ 92a(cX3). Additionally, a

conviction under $ 2113(a) requires a showing of general intent, and therefore
requires that any "intimidation" and threatened use of force be intentional.
Therefore, under our precedents, Pritchad's conviction under $ 2113(a) & (d) was
a predicate for a crime of violence, and his conviction under l8 U.S,C.$
924(cX3)(A)(ii) is affirmed.

Id.; see also United States v. Cross,69l F, App'* 312,312-13 (9th Cir,2017) ("'intitnidation'

under g 2113(a) rcquires the necessary level of violent physical force as defined" by Johnson I

and ''as a general intent statute, conviction under $ 2l l3(a) requires intentional use or threatened

use of force and therefore does not conflict withLeocall.f").

Defendant rightly points out that thesc arc unpublished cases and are not binding

precedent. Ninth Cir. R. 36-3(a) (unpublished dispositions are not precedent). However,

unpublished dispositions issued on or after January 1,2007, rnay be cited in accordance with

Federal Rulc of Appellate Procedure32,l. Ninth Cir. R. 36-3(b). Rule 32.1 states that a court

may not prohibit or restrict the citation of federal judicial opinions that have been designated as

unpublished. Fed. R. App. P. 32.1. The comrnittee notes to Rule 32.1 "make[] clear [that] the

import of Rule 32.1 is to allow parties, and, as here, the court, to cite such unpublished

dispositions for persuasive value," Cullett v. United Stafes, No. CR 92-750-AWT, 2017 WL

3616432, at *4 n.3 (C.D. Cal. Lug. 22,2017). Because these decisions are recent arrd address the

precise issue raised by Defendant, I rely on them as highly persuasive authority.

Similarly persuasive are district court opinions within the Ninth Circuit which have

reached the same conclusion. ln Cullett, the court rejected the defendant's argument, made in tbe

I3-OPTNION&ORDER
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context of his $ 2255 motion, that his bank robbery conviction under $ 2 I 13(a) did not constitute

a crime of violence under either U.S.S.G. $ 4B1.2(1) or $ 924(cX3). 2017 WL 3616432,at*2,

The court noted the controlling cases of Se/fa and Wri.ght and cited to subsequent cases affirrning

tlrose holdin gs. Id. at *4 (citing unpublished Ninth Circuit cases from 2007 and 20 I 7). Then, the

courl rejected the defendant's arguments, which wcre primarily based on Johnson I and Leocal,

with this reasoning:

The rationale for rejecting Cullett's arguments is straightforward. Contrary
to his position, $ 2l l3(a)'s irnplicit metxs rea requirement avoids the problems
identified in Leocal.ln Carter v. United States,530 U.S. 255 (2000), the Supreme
Court stated that the "presumption in favor of scienter demands" $ 2l l3(a) be read
as a "gener?l intent" crime. Id. at268. Thus, "the defendant [must] possess[ ]
knowledge with respect to the actus reus of the crime[.]" 1d. Instructively, the
Court then explained that the actus reus of $ 2l 13(a) is "the taking of propefty of
another $yforce und violence or futtimidation." Id. (latter emphasis added). In
sum, Carter holds that $ 2l l3(a) must be understood as implicitly containing a

n'tens req element that requires a defendant knowingly take the property of another
by force and violence or intimidation. This is sufficient to avoid the issues
identified in Leocal.

Id. al *6 (further concluding that the defendant's "argument as to 'violent forcc' undcr Johnson I

fares no better") (brackets in original); see also Gambina v. Uniled Stafes, No. CR 89-923-AWT,

2Ol7 WL3101230 (C.D. Cal. Aug, 28, 2OI7) (same), appeal.filed, No. l7-56308 (9th Cir. Aug.

29,2017\; United States v. Tellez, No. 2:02-cr-A0279-JAD,2017 WL2192975 (D. Nev. May 18,

2017) (relying on the "controlling authority" of Wright and Selfa, the courl concluded that the

defendant's $ 2l l3(a) convictions "qualified" and "still quali$r" as a crimes of violence under $

924(c)'s force clause).

Cases cited by Defendant do not support his contentions. United States v. lf/est, No. 2:14-

cr-0066-EFS-S, Orderat 2-3 (E.D. Wash. |u\y22,2016), did not address $ 924(c)(3)'s force

14-OPINION&ORDER
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clause, or any similar force clause, and its holding that $ 481,2's residual clause was invalidated

by Johnson 11was ovemrled by Beckles v. United States,137 S. Ct. 886 QAIT), which hcld that

"the advisory Sentencing Guidelines are not subject to a vagueness challenge under the Due

Process Clause and [] $ 48 L2(a)'s residual clause is not void for vagueness." 137 S. Ct. at 895.

Other cases cited by Defendant have concluded that the level of force required by

Johnson / is inconsistent with certain state law convictions, precluding use of those convictions

in various contexts. But these cases are distinguishable because they did not address federal bank

robbery under $ 2113. For example, in the recently decided case of United States v. Molinar,No.

l5-10430, zAfi WL 5760565 (9th Cir. Nov. 29, 2017), the court considered whether an Arizona

state conviction for armed robbery constituted a "crime of violence" under U.S,S.G. 4Bl.2(a).

T}e Ninth Circuit had previously held that the state crime was a crime of violence under the

relevant Cuidelines provision. Id. at* I (citing United State s v. Taylor, 529 F.3d 1232 (9th Cir,

2008). But, the Moli.nar court reexamined Taybris holding in light of Johnson.I, concluded that

Arizona statutes allowed punishment for robbery conduct that did not include violen! force, and

thus, held that Taylor was clearly irreconcilable with Johnson / and was effectively ovemrled.

Id. at **2-5. Molinar, however, did not addre ss $ 2l 13 bank robbery convictions. Notably, it

did not discuss the "intimidation" element of $ 21 l3(a) or Ninth Circuit cases interpreting that

element as willfully taking, or attempting to take, in such a way that would put an ordinary,

reasonable person in fear of bodily harm. Thus, Molitzm is not on point and is not helpful to

Defendant.

Defendant's reliance on similar cases offers nothing more because, like Molinar,none

address $ 2 1 I 3 convictions or specifically discuss the intimidation element, 8.9,, United States

15. OP{NION & ORDER
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v. Geozos,870 F,3d 890 (9th Cir,2017) (based on Florida caselaw, Florida convictions for

robbery, armed robbery, and use of firearm in commission of a felony not "violent felonies"

under ACCA's force clause in light of Johnson I); United States v. Purnel/, 8 I I F .3d 97 4 (gth

Cir. 21ft) (Massachusetts armed robbery statute not a crime of violence under the ACCA);

United States v. Dominguez-Maroyoqui,748 F.3d 918 (9th Cir. 2014) (Ninth Circuit cases

construing 18 U.S.C. $ I I 1, the statute crirninalizing the assault of a federal officer, did not

require any particular level of force and thus, the statute allowed pr.rnishment for less than violent

force as defined by Johwon.l; accordingly, $ I I I crirninalized a "broader swath of conduct" than

that covered by the ''crime of violence" definition in U,S.S.G. $ 2L1.2); United States v. Flores-

Corde,ro,723 F.3d 1085 (9th Cir. 2013) (in light of Arizona court decisions interpreting Arizona

resisting affest statute. Arizona statute not a "crime of violence" under U.S.S.G.2L1.2 as defined

by Johnson.I; prior contradictory authority was superseded by controlling, intervening authority).

The only favorable case cited by Defendant is Knox v. United States, where the district

court determined that the defendant's $ 2255 motion was timely uoder Johrzson II because, given

that federal unanned bank robbery did not qualify as a crime of violence under the fbrce clause of

Guideline $ 48 1.2, it was Iikely that the sentencing court relied on the residual clause in

irnposing its sentence which was invalidated by Johnson II. 2017 WL 347 469 , at *2-3 (W D.

Waslr. Jan. 24,2017). Because Johnson II had not invalidated the ACCA's residual clause until

June 26, 2015, the defendant's 5 2255 petition, filed June 18, 2016, was tirnely. ld. The court

then concluded that because the enhanced sentence was based on the residual clause, it violated

the law under Johnson II. The motion to vacate the sentence was granted, Id. at *3'

Knox,like West, was issued before Beckles held that the advisory Guidelines are not

I6 - OPINION & ORDER
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subject to a vagueness challenge under the Due Process Clause, Thus, the actual holdingof Knox

is no longer supportable. As to the discussion concerning the force clause, it is notable that Knox

was issued before Gutierrez, the other unpublished Ninth Circuit decisions, and the district court

cases discussed above which reached the opposite conclusion than that reached by the Knox

court. Gutierrez is controlling and I am persuaded by the cases cited above that Leocal is not

"clearly inconsistent" with Wright and Selfu. Tltus, I do not follow Knox.

Finally, none of the cases discussed above address Defendant's argument thal Wrigltt is

undermined by Elonis. I agree with the Government that Elonis is not clearly irreconcilable with

Wright and Selfa. First, Elonis addressed a cornpletely different statute, 18 U.S.C, $ 875(c). It

did not conceln $ 2l l3 bank robbery convictions.

Seccrnd" the statute at issue in Elonis is not clearly analogous to $ 924(c). ln El.onis, the

threatening naturc of the communication, not the communication itself, was the actus reus of the

crime. Accordingly, absent a mental state requirernent applicable to the making of a threat, as

opposed to the making of the communication, the statute would encompass purely innocent

conduct. ln contrast, $ 924(c) requires first that the defendant use a firearm in the commission of

a felony and then that there be a threatened use of force. It could be argued that the wrongful

conduct of knowingly using a firearm during a felony is an adequate safeguard against

criminalizing purely innocent conduct.

The Seventh Circuit recently reached this conclusion rn United States v, Williams,864

F.3d 826 (7th Cir.), cert. denied, 138 S. Ct. 272 QAn} There, the court held that the "reasoning

of Elonis does not extend to bank robbery, where the concems about innocent conduct and free

speech in Elonis do not apply." Id. at829. The court recognized that "[b]ank rcbbery is caused

IT.OPINION&ORDER
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by intentional acts, not by negligence or accidental conduct" and "[w]ith bank robbery, the

intirnidation-the threat of violent force-is one means by which the wrongful act of theft can be

completed." Id. at 830. lt held that the "explicit or irnplicit threat of violent force is inherent in

the intimidation element, and that is what is required by $ 92a(c)(3)." Id. Civen the difference

between the statute at issue in Elonis and $ 924(c), Elonis cannot be said to be clearly

irrecorcilable with Wright.

Third, to the extent Defendant's argument about Elonis has traction, I agree with the

Governmentthat Elonis does not necessarily overrule Wright because the Nintb Circuit could

harmonize l{right with Elonis by revisiting Foppe and holding that intirnidation, like thleats,

must be knowingly undertaken. For these reasons, Elonis is not clearly irreconcilable with

Wright and thus, I am not at liberty to deviate fuom llrighf's holding.

I deny Defendant's $ 2255 motion because first, I am bound to follow Wtright and Selfa

based on Gutierrez and second, I determine that Wright and Selfa have not been effectively

ovemrled by Leocal or Elonis. I also deny a Certificate of Appealability ("COA"), Issuance of a

COA rcquires a "substantial showing of the denial of a constitutional right," 28 U,S,C. $

2255(c)(2). Gutierrez forecloses Defendant's argument based onJohnson L l find that

reasonable judges would not differ with the reasoning expressed in this Opinion regarding the

effect of Leocal or Elonis on whether armed bank robbery satisfies the crime of violence

definition in $ 924(cX3XA), Thus,I deny a COA,
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CONCLUSION

Defendant's $ 2255 motion to vacate his sentence [27] is denied.

IT IS SO ORDERED.

Dated this IT Jo,n** rMdayof

4

M A.
United States Judge
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18 U.S.C. $ e2a(c) (2010)

S 924. Penalties

(cXtXA) Except to the extent that a greater minimum sentence is otherwise provided by this
subsection or by any other provision of law, any person who, during and in relation to any crime
of violence or drug trafficking crime (including a crime of violence or drug trafficking crime that
provides for an enhanced punishment if committed by the use of a deadly or dangerous weapon or
device) for which the person may be prosecuted in a court of the United States, uses or carries a
firearm, or who, in furtherance of any such crime, possesses a frrearm, shall, in addition to the
punishment provided for such crime of violence or drug trafficking crime--

(i) be sentenced to a term of imprisonment of not less than 5 years;

(ii) if the firearm is brandished, be sentenced to a term of imprisonment of not less than 7
years; and

(iii) if the firearm is discharged, be sentenced to a term of imprisonment of not less than l0
years.

(B) If the firearm possessed by a person convicted of a violation of this subsection--

(i) is a short-barreled rifle, short-baneled shotgun, or semiautomatic assault weapon, the
percon shall be sentenced to a term of imprisonment of not less than l0 years; or

(ii) is a machinegun or a desffuctive device, or is equipped with a firearm silencer or firearm
muffler, the person shall be sentenced to a tenn of imprisonment of not less than 30 years.

(C) In the case of a second or subsequent conviction under this subsection, the person shall--

(i) be sentenced to a term of imprisonment of not less than 25 years; and

(ii) if the firearm involved is a machinegun or a destructive device, or is equipped with a
firearm silencer or firearm muffler, be sentenced to imprisonment for life.

@) Notwithstanding any other provision of law--

(i) a court shall not place on probation any person convicted of a violation of this subsection;
and

(ii) no term of imprisonment irnposed on a person under this subsection shall run concurrently
with any other term of irnprisonment imposed on the person, including any term of
imprisonment imposed for the crime of violence or drug trafficking crime during which the
firearm was used, carried, or possessed.

(2) For purposes of this subsection, the term "drug trafficking crime" means any felony punishable
under the Controlled Substances Act (21 U.S.C. 801 et seq.), the Controlled Substances Import
and Export Act(21U.S.C. 951 et seq.), or chapter 705 of title 46.
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(3) For purposes of this subsection the term "crime of violence" means an offense that is a felony
and--

(A) has as an element the use, attempted use, or threatened use of physical force against
the person or property ofanother, or

(B) that by its nature, involves a substantial risk that physical force against the person or
property of another may be used in the course of committing the offense.

(4) For purposes of this subsection, the term "brandish" means, with respect to a firearm, to display
all or part of the firearm, or otherwise make the presence of the firearm known to another person,
in order to intimidate that person, regardless of whether the firearm is directly visible to that person.

(5) Except to the extent that a greater minimum sentence is otherwise provided under this
subsection, or by any other provision of law, any person who, during and in relation to any crime
of violence or drug trafficking crime (including a crime of violence or drug trafficking crime that
provides for an enhanced punishment if committed by the use of a deadly or dangerous weapon or
device) for which the person may be prosecuted in a court of the United States, uses or carries
arrnor piercing arnmunition, or who, in furtherance of any such crime, possesses arrnor piercing
ammunition, shall, in addition to the punishment provided for such crime of violence or drug
trafficking crime or conviction under this section--

(A) be sentenced to a term of imprisonment of not less than 15 years; and

(B) if death results from the use of such ammunition--

(i) if the killing is murder (as defined in section I I l l), be punished by death or
sentenced to a term of imprisonment for any term of years or for life; and

(ii) if the killing is manslaughter (as defined in section lll2), be punished as
provided in section 1112.
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28 U.S.C.A. S 22ss (2016)

$ 2255. Federal custody; remedies on motion attacking sentence

(a) A prisoner in custody under sentence of a court established by Act of Congress claiming the
right to be released upon the ground that the sentence was imposed in violation of the Constitution
or laws of the United States, or that the court was without jurisdiction to impose such sentence, or
that the sentence was in excess of the maximum authorized by law, or is otherwise subject to
collateral attack, may move the court which imposed the sentence to vacate, set aside or correct
the sentence.

(b) Unless the motion and the files and records of the case conclusively show that the prisoner is
entitled to no relief, the court shall cause notice thereof to be served upon the United States
attorney, grant a prompt hearing thereon, determine the issues and make findings of fact and
conclusions of law with respect thereto. If the court finds that the judgment was rendered without
jurisdiction, or that the sentence imposed was not authorized by law or otherwise open to collateral
attack, or that there has been such a denial or infringement of the constitutional rights of the
prisoner as to render the judgment vulnerable to collateral affack, the court shall vacate and set the
judgment aside and shall discharge the prisoner or resentence him or grant a new trial or correct
the sentence as may appear appropriate.

(c) A court may entertain and determine such motion without requiring the production of the
prisoner at the hearing.

(d) An appeal may be taken to the court of appeals from the order entered on the motion as from
a final judgment on application for a writ of habeas corpus.

(e) An application for a writ of habeas corpus in behalf of a prisoner who is authorized to apply
for relief by motion pursuant to this section, shall not be entertained if it appea.rs that the applicant
has failed to apply for reliefl by motion, to the court which sentenced him, or that such court has
denied him relief, unless it also appears that the remedy by motion is inadequate or ineffective to
test the legality of his detention.

(f) A l-year period of limitation shall apply to a motion under this section. The limitation period
shall run from the latest of--

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion created by governmental action in
violation of the Constitution or laws of the United States is removed, if the movant was
prevented from making a motion by such governmental action;

(3) the date on which the right asserted was initially recognized by the Supreme Court, if that
right has been newly recognized by the Supreme Court and made retroactively applicable to
cases on collateral review; or

(4) the date on which the facts supporting the claim or claims presented could have been
discovered through the exercise ofdue diligence.
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(g) Except as provided in section 408 of the Controlled Substances Act, in all proceedings brought
under this section, and any subsequent proceedings on review, the court may appoint counsel,
except as provided by a rule promulgated by the Supreme Court pursuant to statutory authority.
Appointment of counsel under this section shall be governed by section 30064 of title 18.

(h) A second or successive motion must be certified as provided in section 224aby a panel of the
appropriate court ofappeals to contain--

(1) newly discovered evidence that, if proven and viewed in light of the evidence as a whole,
would be suffrcient to establish by clear and convincing evidence that no reasonable factfinder
would have found the movant guilty of the offense; or

(2) a new rule of constitutional law, made retroactive to cases on collateral review by the
Supreme Court, that was previously unavailable.
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