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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[\A For cases from federal courts;

The opinion of the United States court of appeals appears at Appendix A to
the petition and is '

[ ] reported at __ ; O,

[ .} has been designated for publication but is not yet reported; or,

[y] is unpublished.

The opinion of the United States district court appears at Appendix Bt
the petition and is

[ ] reported at ; O,
[ ] has been designated for publication but is not yet reported; or,
"~ [V¥] is unpublished.

[ 1 For cases from state courts:

- The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.



JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was May IS, 2018

[V]/N o petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix .

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A '

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state. courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Z8 u.5.C.52254 (B)(DGi)

(b)()) An application for a writ-of habeas corpus on behalf of o
person in éus+o<k\{ pursuant to ﬂe_Judﬂmen*— oF_a stake court shall no#Ee
granted unless i+ appears thot —

(ii) circumstances exist Hat render such process meffective +o
protect Hhe rights of +he applicant:



STATEMENT OF THE CASE

The unc\e_r\\[tnj state habeas application was filed in March of 2012, Th 4,
Petitioner a\(e,ged, inter alia,, Hhat the State Knowingly used the pecjured testim—
ony of Neby: dackson and concealed a deal for her testimony . Tn May of 2012,
the State conceded that there were “controverted facts material +o the
\ega\\h{ “of Petitioners incarceration and that Factual Fihdxnjé should be enteced
+o resolve the c\a‘.ms; The $rial court agreed and pursuant to Avticle 1,07,
sec. 3(d) of Ihe Tex.Code Crim.Proc., emtered an "Order bas;jnahnj " Sr-ecl‘\ic
issues (06T of +he application +o be resolved . Such an order effechvely
,"\olcls a habeas application in alue‘\/cmce. until the fackual issues are resolved.
At this poirt dhe procedural tangles which have marked +his litigation from
5 inception YooK a complicated and unusual turn. T the application Petitioner
had alse alleged struckural error Stemming From al\ejed bias of +he +rial court
whe uH}moH-e\Y executed the deal with Jackson, Pursuant +o the Texas Court of
Crimingl Appea\s' [ TceA) ruling in Ex parte Sinegar, 324 S 3d 578,579
(Tex. (e, App.2010), Petitioner moved for the trial covets recusal from the
habeas case. Abker the court failed +o ack on the recusal motion, desgite +he
5+a“'u+0r\/ and case lawv lanﬂuase, mandaﬁnﬂ such, Pehtiorer moved for manda— |
maus relieh in Hhe TCCA, The TCCA then admontshed +he trial court +o comply
with ths recusal procedural duty, See APPENDIX F
Because +he court did not full\/ comply with Hhe TCCAs order, Petitioneragain
moved for mandamus relief. That wasdenied. From +hat point on, Pettioners
stake case stood stagnant; even afFer he biled motions for appotnbment of
counsel and live lnearmss; +o move the amse forward 4o +he \Cad—flhclinss the

o ‘m*’ﬁmd‘(—ed were imminent,



Frustrated with net bemj able o get his state remedys case moving, Pekiti—
oner Piled a federal Pdu—mh for wett of habeas corpus. The States A}{Dmﬂ/
Cenerals OFFice CaGo™ $iled a response Saying +ha+,aH~Lo\,zjk Petironer
"v:ﬂomus\\l gursued his r:'ﬁh’rs, "in state court, the delay, Nevertheless (e n
“Com?\&ﬁ\\(“ Phe States foulk since Pekitioner biled rmotions for recusal, and
thus i+ was partly his Lault his S*l;a'l'e_ process was delayed,

Pelbioner countered that there was no way he cowld atlow +he habeas
clatms +o be considered , one of whidh alleged bias, by the same judge s
habeas clainm was A(jalns“-, And Hhus, i+ was incumbent upon hirm 4o
move for recusal, And the other mottons, far From mnh—féuhnj +o the delay/
moved to have the case proceed to facthinding,

The districk court sided with +he AGO, found Petitioner partly +o blame
for the delay, and dismissed the case,

Because. Hhe AGO and the diskrict court indicated Hhat the filimgs
of motions peried L,\/ Ped1tioner made him thfons;ilsle for deld(//}lé watted
until Mhe dotal amount- ot uninkrv(;{'ed Ymme his state case (ax/ stagnant
was \Z mcan#ks, in accordance with COireurk V.-ecuienkﬁmdmﬂ such a +1me_
period meﬁcuséb\c delay, and agarn Liled 1n Lederal court(under the instand—
case), SeeXing excvsal from Hhe achaustion doctrine unde/ 27 V5. Csz2sy,

This Bime he accompamed his federal petition with a “Motion To Limit
Peeliminary Lidigation To Tssue of Exhaustion Tin Light of Petitioners Frustrat—
ed Aftempts TS Exhaust His State Court Remedies, " APPENDIX G (“Motion
to Limit") which C\d\.{ explained the previous federal petition, the gremise for
that- dsmissal, Pedihioners frustrated abbempts 4o exhavst his state remedres,

and how, because of -H«ose,ﬁoo&-‘:aﬁk aH—zmp'l'S‘,MS state process was sneffechve +o
protect hys r:wjh’r‘s under 23 US.C.§ 2254 (UNCAY () and therefore the
5.



court should rule .50 and a\loi;sr de novo review, /d, at 1= 3,

The Districh Court then enteced an “Order For A Answes' APPENDTX H
« Tn it the courd shated dhat Petitione *has filed a motion aLsse,rx{—)nj'
Hhat he has made a 800& Farth effort to exhaust state courtremedies but
that the shabe has unreasonably delayed Hhe process 1. He seeds a »Cran.dzf\j t’)’
the Court as to Wh_"-“‘ e stale coucts have ecpec+suse\y, dented him a viable
opportunity o exhaust his claims. The [dourt agrees Hhat-theee years is +oo -
'ohg fora state habeas application +o be pe_nd:rj tn the state coorts wibhoutd
betng ruled wupsn unless Hhere is some justification brthe delay. ' /. at3,

Afoord';rsg)\y,“'\e cout ordered the AGO Yo “file a reporti.. as +o the progress

and status of yﬂlhoner& v, state application. (.. an exglanation fo- delays

or diffFiculties In mm(mj Cmd-sz and conclusions in the ...state application

an estimate as Yo when the application shall be submitted +o Hhe

Ve,

, CTCCAT and when « ruling may be entered b\, LHl. The report shall atso
state whethee it 1s Feasible 4o exhavst remediRs in the state courts [ or
F forthee offords to see extavston would be fubile.” /4. at Y,

What happened next ts reflected on Peditionecs " Motion o Stay Stake Goudt
Frocee,d.inﬁs‘.” APPENDTX T | fifed shortly thereater,

As Hhat metion reflecks, since Hhe entering of Hhe ODT Jume 4, 2012
until the Disteiek Courts Oeder for an Answer March 12,2015, the State
had filed ho”ﬂﬂj i Pehitbioners case . T +the Motion ‘o 5&72 Petitioner s-}a#edf

( After the Order fue Answﬂ), the DA,‘WOujll thas not Filed gng pléadmj tn
Hicee years +o move Petihoner’s case forward or conduct any Hype
of fact Cmdmg proceeding, despiie. Pebitronecs repaated vequest %noujk
out that Yime 4o do so, an Aper) 15,2005, Pled 3 diffcent “States

Motion Requeshing order for Filing an Aftrdavid " (which in l\jhﬂr of
60



tHhe apql\mﬂcn’s alleﬁahons,ﬂ-s athached c.vtdencefand He mohons Pt~
honer has filed in order Yo secure the evidence and conduct Hhe hearing, 15
A 9mss\\t ino\éaqucd'e, method for Ascu{—aznulﬁ the altega.}.mns’) tn his sdate
Couet m\ahrﬁ foa 3r~ouncl in bns habeas applicetion,

This, Petthioner points owt, s OSFensvﬁl?iY done after [the) [Jovts
[order foran answer], Petthoner also peints sut that he has §ited,in
the sarne habeas court Thnumerous po~c+~ﬁnc\mj motions exe ], All mot-~
2ons have been ianOf‘e,d for the \ast Hhree yedfs,and +he recucal mot—~
tons were insiduously underminded, which led +o an order by +he A,

T shork, Petitioner can. .. show +hat i addition +o the unjushifiable
delay Hhathas occured in hns stake habeas case., “circumstances ' +Hhe—
OuD"\ou(+- his l@ﬂ‘ﬂ”\\/ wait have included constitutional violaktons in
the process tself, which futher shows that He state process,in
has cose,is :nd[‘ec«hve,% pro+e.ci—-kzs' rz(SH«,, Petttioner also asserts
Hhat the DAS motion filed April I5¥,all oF a sudden ostensibly
after hTe) EJours [order for answer), after +hree years of
No motons fled is an altempt (u\{ e DA o show a ripple of
movement in the State case,in ocder +o 7nv-’d50u5‘g’ dodge_ poten—
+al jurisdiction of L] feoumh].

APPENDIX T |, at 2,

The f'AGQ. tHhen Hled it report, APPFENDIX T ‘T 4 in re!yo‘r\s(’, to
e Districh Court's order of “he progress and status of pehihioners pending
state application,” the AGO cited aﬂhry from the Stk aier and asx
result ofr the Order for an answer, Thea, in resporie. to +he Dishricd—
Cour¥s requests of “an explanation for delays and diFRicvities in ma '("'ﬁ

7.



~P'md'.n35 and conclusions in the pending state applications,” +he AGO stated
that “L‘Qasz& on +he records, itappears that the case has been delayed }sY num-
€rous 'P%l\ngs \:)\i Rarton. He has filed three motions to recuse .., six writs of
mandamus (. and one petibion for certorari. These Ahrgg have spanned from
June of 2012 +o July of 201, Ai—H«o\xﬁh the (AGO] cannotexpltain dzlay from
Ju\\( of 2014 4o April of 2018, Hs amount-of Wle)q)la!nec[ dela.\/ 5 ol inordin~
ate, APPENDIX L .t 2. |
Petitioner countered \5\/ again rehashing his Moton +o Limit, Hhat weas Liled
s:mu\{»ameoush, wikh +he pedthion for ha(acq.s relief, Yot lays out the motions
L\\WB, Also, he pointed out Haal the motions made +o the +ral court, excep +
when WMe TTCA ordered '} §o answer; went ;jnoreé and unruled on. T Haad
light, Petrktoner asserted, ks absurd 4o sap those motions cavsed delay, Also,
“ﬁ s mandamus actions [one, of which included a mlvrﬂ +o the +rial court)
were o dhe TECA and o +he habeas Cour¥, which again does not cause
Ae\m1 in Hae habeas court, The same rings +rue with dhe cerdorar: petition
Yo Hus court, |

U\hmd#a\\,, the District Court adopted the AGD's reasoning and concluded
that Pehibioner d1d "not demonstrate Hhat the Ae\a\, in +his case (s wholly and
compledely the Faulk of the Skate or +hat the delay In Hhis case has violated
his due process cights,” APPENDTX B, at 9,

The court alse concluded that Petthoner had "not demonsteate[d) that his
state habeas application has iar\jwshe.d widhout processing o deuelo.p-mm-#—, “id,
T suppork of such conclusion, the courk cibed o.d»wl%\/ and "dew_(o(men‘f'" $hat
pccured abter the covrthad 1ssued the Order for an Answer {d. at 9-10,

- In mow‘nﬂ for reconsideration, Petih ona(agu&d 2% 0.5.C.5§22S4 (L) ()(A) (%)
@u\d e meaniagless # a shake could just watb unkil 1+ receives,as 4 dtd here,

-4



Some 4'\[?@ of warning Yhak a Federa) covrt was about 4o take J'w-:rdxc#.on of
& bobeas inital review case becavee the States process was 1nefbechive, F‘.—qm
Yoat rush 4 process -H\rwjla, then cide the ac,+1v;(,1 from Hhal rvshfy] as the-
State dd-here, s “processing and dovelopment of habeas claims.

A\so, as PediHoner pom!—ed oud-1n his Mohon + S%—ay,-ﬂne,mshmtg H\erh of
e process boHh undeneath and at- ks Cace, Appe,md fundamenJ—ally un fase;
As the state agplication dealt with serious 15sues Yhat needed 4o be resolved fhr
OUJL\ meamf:jﬁm\ adversarial proceedzrﬁs . And tnstead  the State Liled the Mottons
requeshia y; the habeas courd—(who was not- Hhe +rial court) 4o o~der affidavits,
wikHn sgeaﬁtc qUe;'iHonf, prom A select Lo indniduals the State chose ,while
Pedihone~ f1ed symalor mohions Heat, ke his oftie—s,went ;3wored And e
habeas court- whatly adopied the States deatted f’mdly; .

Peprhoner appealed he coumts mlmj Yo the FifFth Circuit who even-l—umly
dismissed 't as moot cthny e d;;Poszﬁm (made afler the State rushed Lh—
°“<9‘h becavse of 4he Order for Answer) in dhe State, See APPENDIX D

BacK in the District Courts now with the restricHons :mposed Ey the Aeti—
Terrorism and ©lfective Death Penaliy Ack of 192l ( AEDPA), Petitioner fited
& “"Motion for Appointment of Counsel, Authorization of Discovery , and a Eviden—
Hary Ilfearmj.” apPenedTX. K | T i, Petihoner asserted "[)n |,jh.|,o£ e

| iunéamene\-all\, unfar, inadequate  and meaningless paper 'Pwar:rg' Pethioner recetved
n his state habeas process, and... intervening cirtumsiances "apfom+men4— of
counsel, d\scwery,ancl an evidentiary ‘aearmj wa s needed.,
SpeaF:calI\/, Pedttioner layed out Texas's habeas remedys law, Afterwsds, he
asser+ed- “[+)he procedure P.—zvsml)ed b\/ Texas law Seems reasonable, However H<

application do Petibioners state habeas application was mot. The state +rial

court purported +o have o hearing on Petibioners state habeas spplication and
9.



PQrFow!»eA to maxe Csnd:rys of fact,but, as explained below, did netther in &
meamnjfu\ ch." ld. at 2,

Pefore goiny into the spectfics of that however, an impertant part of +his cases’s
h‘.s#»or\/ must-be Eroﬁh} o the Forefront

T the Diskrict Courts Order for an Ansuer, 1n additton fo addressing +he
exhaustion tssue, 1t also ordered +he AGO +o answer the merits of Petit-
toners claims,

Tn +hat contexd Petitioners state habeas aPPhcm‘—)onk Aluja-#zon that Jack~
Sens peju~ed ¥eshmon>, s Knowingly used and a deal with he was hidden
was supplemented by an abfidavit from Jackson herse\l, as well as anothe—
tnmate in the Haeris, County Jail Jackson had 4 conversation with aboud +he
doal , 45 wall as a “Crminal H)dar7" sheed skowuﬂ the stalus of Jacksons
case at Petditioners +rial,

As +o that case, Jockson, four months hefore +rial, had been arrested in Shllwater;
Minresota on an Cu‘j\"*i\re, wacrant out of Harms COM,\J_Y) Texas. Jacksons warr—
ant stemned from a {»‘eIOny proba{';om vislation,

Upon her avewval in Hhe county Yol Jackson was interviewed EV the ddechive on Retib-
oners cose, Ab Hhe urging of Pae detechive, Jackson gave an lnmminavlb:j statemend
agamﬂ' Petiloner “"‘j”’j he told her ,inferalia, of his involvement m Lhe fobbe?//sllovf'v
;nﬁ he was scheduled 4o o Jo rial on. (Jackson was well - Known 4o be Petibioners
ﬁz»maw\ and the mother of his child), Around Hys 4ime, +Hhe “Mation +o Revore"
Jackson's pmhahoq thot she was [mqj hatd Lo c}«anjed to a "Motion 4o Adjudic—
ade,”

Jockson was hetd withoubbarl, She ended up -iresh(ymj for the Shate and Penibon-

er was conncted, The g abter the convichon JacKson was released, Not on)
4 ‘ 4

was she re\easecl,qu the State [md +rral 5\41\,3&) droppeJ all CM’H” Ajalﬂf-)L JacKson in
0.



CXC‘/\ar\ﬂQ for a gromise by dackson +o +he +rial court +hat Jackson would stay
away From Petibioner and not allow hee son o Kaow his father,

Shoctly after her release, Jackson agpacently hacboced angee +owards the State
because apart of the deal unth Jackson wis Hhother C”"w‘jeS/Ccnvlc-HoV\f
wouldnt show on her record, But 44\4\, did. Jackson doid her ﬁam!/y, Pe-tttione-s
Famlly,mé e\}en)mally him of the deal with the State. Jackson also provided a
betef affidant of Hus , which PetMoner attached +o Hie state application,

Also, H«oujh in response +o the AGDs answer +o Hoe mertts orde~ed by +Hhe
Diskct Court, Petidioner provided affidavits from Jacisons sister, Jackson's
mother, Pehbiones motter and o second mwrore detatled affidavit {rom Jack -
s5on hersel€, \a\,:nj out the fzﬁwy dnd deal in eXChﬁf:ﬂe for +hem,

Now in Hhe Mohon for (,ouns(’,\,ducawzr\/,dnd a hearmﬁ, P eyplammj how dhe State

process Hhat was rushed was bolh unf‘alr and meamrylus‘/ Pethitioner showed *

On Apﬂl 15,2015, Hrree years and +wcn+\/ ~seven days aft+er Pedihion—
er filed hus skate habeas application  and only becavse of Hhe Coucds (Poc.#
Y order, the State of Texas (+he S#aale),-l—"\mgh Hhe oFfice of the Hérrlf
Coun.sf\’ Dishrck /-H*"of-r\e%:f office, Filed muthiple "Mo+ion[s] Requeshnj
Order For F}hnj Afbdavid," in resporse o, inter alia, Petitioners allegatrons
$hat hs +rial prosecutor, MarceY McCorvay, l(nowlngh/ whlized ?er‘,'urecl
*f‘eS-Hrnom/ of Nahj: JacKson and concealed a deal with JacKson. .., The
State alleged Hhat there was a need for +he expansion of the record,
but that #he only expansion needed was an abfidavtt from Jacksons
former counstl, E, Ross Craﬁ',.addrefﬂnj Peditioners allejai—vons concerning

JacKson's pw-(’)ured +es‘hmohy. The State concluded i+s motion r@ques}my

the stake +ral court order Craft-+o provide such an affidavit;
T



The very next day, after Pebitioner had been making similar;,and other
fact f-’mdmj,moirzons for years (which all went 9nor‘€<{—),-une state +nal court
- signed an order Pmposed and completely drafted by the State dlre.or»mj Cralt,
in essence, file responses 1o questions bas;cally ““’”j whether Craf-was ever
made aware of Jackson [wnﬂ theeatened and asked 4o provide false +est-
imony . The affidavit Ceaft filed May 14,20V5 was prepared in consuldat-.
ton with the prosecutor. The allidatd answers Hhe above - cided orders s'ncf——'
iy with "no" fotlowed BY one or 4o senkentes, and +hose sentences, besid-
es a 3zneral denal of Jackson ever l\awry related #o Cuf- any theeats
Or promises made L‘f the state ,do mﬂ«ga cndo dedail of Gralts interact-
ions with JacKson,

The State +hen 5+m+ejzcalh/ did a "blitz" on August 3, 2015, On +hat
date , i+ filed atfidavits From Donaa Logan , Mclorvey, Detective Clgpton
(all of whom are +the Viry representotives of Hhe State Jacison alleges
coerced and +heeatened her),and Steven Januhow'ski (who's allidavii—

was, in large parw‘—/bmed on a “jailhouse nformant, " Maxwel/ v: Roe,
(Z3 F.3d 4R, 498 (1+ Cir. Zo10), Kerth Wa;l«)ry#—on),who was apfarenHy
McCorveys investigator at #he Hime of Petittoners +rial,

These affidavtts basteally Jem/ Jdackson's alle gations of coercion and
assert Hhat her affidatd was fradulend ; and ac-i—ually coerced by Vi
loner . Alon9 with the affidants  Hhe state biled a 'Pmposeci F'ndmgs
of Fact and Concinstons of Law and Order,” which the state habeas covt
readily adopi—ecl 7 business days later, without any hve haarmj +o ascertq-
in the fruth of the LanHICHnj accounts of dacksens deal; despiie +he
obvtous reasons it should have done so. Espeaially since the habeas

and rial J‘udgas were +wo dtﬂfren#du&ge;,
12.



On October A, 2015, while +he application was pending in +he Court
of Criminal Appeals, the State sent Pebhoner a letder,which is attached
hertto as EXWIBITEL, regacding Clopton
Harms County Sherib€'s Department- rfWCS-HJﬂH'or C. Clopton has
acKnowledgeA» +o Hacels County Bistrict AHorney Truestigators
Hhat dum\j the engoing criminal investgation in Hhe case shyl ed The
Slake of Texas v. Shannon miles ... In«eshja-}o.r Clopton eryafed
in consenual sexual conduct with a witness in that-same ,‘n.vesi'zya-l-lon,
The office s no%‘&iﬂj you of s 1aformation 5o that- you may
+aKe any action deened necessary in relation to your cumimal case.
On November 25, 2015, ad‘udge of the Tcch Syned o orte —Seatence order
aévmnﬂ Hhat He “ACTTON TAKENY concerning +he disposifion of Petitioners
10,07 habeus application was Hat i was "DENTED WITHOUT WRTTTREN
ORDER ON FIADTNGS OF TRTAL COURT WITHOUT HEARING,*
‘I mtjM be chariable +o describe Hhe step s leading +o +he Aenm/ of Pet-—
tHoner’s state applhcation as a series of chacades, The conduct of the state
[habeasT court in 60mp)\,m‘7' with +he Statels 5u§je5+mn that the only expansion
of te record needed was [affidavids from ks officers and Lavlnj a pape—
hearng on +he ablidavits ] was an absurd pretense Hhat Petitioner was [ne;ry
given o hear:ng on his apphcation., No provrs;on-”haum] been made for Pehid- |
ioner +o have a role in +he 'hearzrj,' +he dejree,, of Farmess and ob) ec%;\/;.,l—y
of the proceeding l‘al%o\ﬁh haung done se lonj before, really J deteriorated
from Hhare."" crfatron omitted .
Pethitione~ asserts that, becavse he did not receve a full and fur hearmj
tn state court, Hhis Court should find the state court’s debermination of the

facts 4o be unceasonable Jand appoint-covnsel  authorize dtfcovcry,md (F
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necessary, granthim an evidentiary hear:ng.

APPENDLX K, at 2-H.

Petitioner then showed , with suppor+ing authorities, exactly how he was
“"*’3“’”‘ a full and Pair Learmj in State court; how Hhe,.a(leﬂalnons of his
petition , i proven frue, would entitle him to reitef, and even with tmited
review of Just the record before the state court he is shill entdled 4o
the »\mrmﬂ Scu3h+. /. at S-10,

Bespilq His, Hhe Distrct Court denied Hhe motion and +Hhe habeas petition,
C‘Amj the State courts Pmdmjs (Comple}ely drafted by +he State). And of
5:,9mf\(arﬂ- mportance o those ﬁmd:njs is Hhe Birst affidavit of JacKson, and
e “jatthouse. informant ! Keith Washm(j‘fon.

As bor JacKsons Pirsk allidavit, the Stoke (and Hhus stute covt) dismssed
it as “Lradulent” and coerced '07 Pottioner, However, neither Hhe. Skake no—
Distercd Covet gove any fa look ak the fack Hhat jn 2o and 2015 Jacksens
CWN FAMTILY corroborated Hhe perjured Yestimony claim ) that+the docom—
ents (olfered l"l e State) lended Cre.chbll#\/ Yo the ciaim ; neither the Stade
nor Diskrich Cawigava any mention +o the inmate whe discusced +he deal
with Jackson ; JanuowsK:S ciked +elephone conversations of dacKsan (wh:ch
is obyechve evtdence) shows clearly her anger towa-ds the Stte for not-
l«o\émﬁ up vts pardof Hhe deal For the ies#,mony,’md f-‘imxli7 the second
more detaled abfdant from Jackson, All of which is tadependent-of
Hie 2012 affidavid Hae Stobe clamed o e fradutent, Aad in dascowr}mj
JacK sons gamtly‘s abbidoyits, the Districk Covrd mischamarertzed +hem as “wmulab—
w2 and Jaclson's conCh(Hng $rial -\—es#amon\l as onsistent" when, in Lacts
Hiat was not Hhe case,

oF 8r20ﬂ' 'amgoriav\ce, Yoo 1§ +hi account o V\/Aslr\!ng‘i'on. He ciaimed 4o

'L'o



hoave had seveml conversations with Petidioner and came +o +he conclusioy
Wngh Pehbioner “orchestrated the mudec” (Hhe murder occomed feom a
robbery gone bad 1n which Petitroner was Found guily, as a pacty, lm,v?::j
been 4he 9e+awa\1 driver),
Waslf\mj‘i—m wrote +he DAY office. ex{’“““‘{ seeikrag Gan Eor his inform-
alion he damed 4o have, Once « DA m\/eerUcA—Or-——Januosm-— went +o
Lrh Waék&nﬂ#on, he gave a Lanatical account of how Pebitioner suppesely
+old him of plans o harm Hhe prosecutor, and indimidate witnesses om
his case, as well as flood all +ype oﬁ. contraband in TOCT
This account of Wafh:nﬂ*‘l'on waors used +o discredid ANY widness cecant—
ation and was ot subject o cross- exammnation: Ta response, Potitioner
provu\.ed éocwwen+of7 evidence. from Washington himself Hhat sevecel 4
disccedited his account of Pebitionecs suppesed exchangeg. Fucther, Petid-
ioner also alleged, and Suppor‘ﬂd wih domeM—WY ew.dence,’ Hhat Wash—
“ngton posed as o “Wrik wetker ! when Pedihones was biest sent 4o pri-
o0, promistn g }o help him with any camedies he may have, As of- Hhus, Pet-
hone s sent him the paperwork Fromn his case, and off of Hhat, \A/mtnnﬂ +on
Concocted +he 5"’0"\/ he did. AFPENDILX L
Petihioner appeated +he District Courts dental +o the Féth circart, l;r;,y-
‘mg forth ati +he issues oubiined sgorat, On Ma\/ 15,2013, +he Filih
circuit dented Petifioners motion for a Certificate of Appealabili+y,
T +he dental, that court wrcte fackn owledﬂ’lcif
T hs fiimﬂ; Fo this court, Parton assects +hat Hie dishrict court
erred in deﬁ-emnﬂ o the skate habeas courts factual findings becavse
+he state habeas ‘)rocwcimj was ineffechue +o protect his rljln-Fs‘ and

‘;’)e.cav\se, he dtd not recetve a Full and fair laearmj in the state couvrt;

I5.



Yot Hre state habeas courts P;namj s and deasion were unreasonable
and that +he distrack courd abused s discredion indenyiny his motions
ﬁbrdtscwery and an evtdenhary lr\earmj « His CoR motion and +he
obove ~ noted supplements +o his COA motion alse address +he merits
of his daims +hat dhe prosecution made a deal with Nahji Jacikson 4o
fa\s’t\y teshfy at his +rial .,

To obtain a COA,Barton must make “a substantial showing
of-the dental of a constibutional ”jH"" "28 US.C. §2253(c)(2)/ see
Miller -£7 v, Cockrell, 537 U.S. 322,336 (2003) Barton has
not made the showing requved +o obtain a CoA. See id, Accordingly,
his motton for a CoA is DENTED,

APPENDTIX A, at V-2,

Pehhoner NOW ™moves @or a Writ of Certorars in 4his Courd-
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REASONS FOR GRANTING THE PETITION

Since the znaciment of the AEDPA,+the Court-has not issued any
mlmgs concerning a crucial eiement of that statute! the exhaustion except—
ion codified in 28 U,5.C. 82254 (h)(1)(A)(i!). The mstant case shows why

+he Court should now taKe up Hie issue and render a ruhﬂg.
I~ +he context of exhavstion of state remedies before +he seeKing of

a federal writ of habeas corpus by a state prisoner, the Court ficst addressed
this in £x pacte Royall, 1T V.5, ZH1(1334), Cases +hereabter provided a
LeameworK for +he exhaustion dockrine, However, since the passage of AEDPA
the Court has notissued a ruling centered around or focused on +he exhavstion
doctrine’s codified exception in th- of AEDPAS fundamental res!»apmj of hakeas
COCPUS O”Vrlsprudénce,

Pettioners case illistrates C@mpellmj reasons w@m/ this Court should now tae
up +he issue of +he exhavstion dockring and its .s+a+‘:a+ory exception codified in
2B U.5.C.§ 2254 (b)(1)(AX(:H) |

The exhaustion tequirgment was the response to an mevitable +ension between
state and Federal intecests created loy the historical importance of +he Great
Writ in Anglo~ American law and Hhe system of dual sovereignty at +he heart of
+he American Constitution, The Cedgml inkecest was in a sure and speedy method
of reme,d\/lnj unconsl-)h,{*,—iona' incarcesration — for this was +he very purpose of
$he Great Writ—and since 187, +he federal covrts had been empowered +o exercise
Hhat rémady with respect o state convictions, The state intecest,on +he
o+her hand, was in an order‘ly \Cunchomv\j of its own Jud@id! processes without
needless intecference Ly Hhe federal government!

As i+ would be unseemiy in eur dual system of govtrnment fora federal dist-

rick court 4o upset a stabe rourt convickion withoutd an oppe P-I-un/'x"y
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for Hhe state court +o correct a constbutional violation, +he Federal
Courts sought a means to avoid such coilisions. Soluhion was found
in 4he doctrine ofF Cam:#\/ bekween courts, a docirine which +eaches Hat
one court should defer action on causes propecly within its jurisdickion
unttl e courts of another soverergnty with é'omcrUrren+~pauverf,and
diready cognizant-of 4he lttigation, have had an opportunity o pass upon
the matter, Darr . 5w£3fa{ 339 U.S5. 200,204 (1159,
The comity spoiken of in Darr v. Burford necessacily involves a balancing of both
shate and fedecal interests, of ederly state judicial administration and speedy vin-
dication of constituhonal rsz—s. See Voungerv. Harris, HOI U.S. 37,44 (1971). The
exhaushion doctrine s 4 compromise which reflects the interests and needs of both
Federal and state systems, The prnaple of comity means Huat +he bederal courts
are nov-usually able +o grant an immediate. remedy given +he requirement- of
exhaustion, On +he other hand, the state judicial process can hear a pentioners
conshtutional ciaims immediately and indeed bas a dudy o pass on them every
bit as jrea{- as the federal courts have. '

In sum the noticn of comity which underlies Hhe exhaustion doctrine requices
Hhat Hhe stabe covrts Bzg:—ver\ Hhe hirst oppor-)»um«h/ 4o pass upon +Hhe Peh#i(mer_é
Lederal claims, Piard ve (dmor , Hod V.S, 270,275 (1a71), The doctrine mus+
be understood not as a capulation of federal power +o state znf—eres‘i-s';mi—lm;
('Oml“'y nvolves a delicate balance dhc'»l compPromise E both state and federal
concerns, See, ¢.q,, Brown V. Aifen, 344 U, S, 443 (1453)/ Allen v. MeCorry, 149
U.S, 90 (1980), For as much as the undhannzied exercise of habeas co-pus by +he fedecal
courts would disrupt the integrity of the state criminal process , so +oo would an

un%ln\(?nj subservience to state sa\/ere,zjm{ry render Hhe time—honored Wit of

L?be"'\{ sterile and nujﬂ"O"\f: Comh‘-y requires seasifve a"COﬂ’?Oda‘HO"I,and not
1g.



stmply slavish adherence,to the interests of the states,

" The dociring ef exhaustion , an embodiment of +he. principle of commtby, is #.e,
resutt of adelicate baiancwg of Pedecal and state inteests, Unerlying Hhe compromise
is the assumption that although immediate access +o a Federal Forum for speedy
resolution of federal claims s not possible, Hhe state court sys-lrem\ wrl)_b.c able 4o
address Hne pehtioners caims a5 he warks his way Hrrough Hhat- system, OF
course +hs assumption thself rests upon a shil deeper one ; nameiy the belief
hat-state courts are , in 990& Faith, <qually willing and oble 4o protect Federal
constitutional r\jM s as the ledeni courts. I‘ﬂdeed, Ex parte foyall made +hat-
assumpPtion ‘e:;(phc?-\—i\, when i+ stated Hhat Hie arcvmstances in +he cases before
Al ot

S\Aﬁﬂés\v any reason why +the State. courd of afijina/ Jurisdiction may nat,
without intecference upon Hae part of Hhe courts of Hhe Unided Siates, pass
upon +he ques’ao-‘n which is raised as 4o +he cms-’ﬁ#wﬁ:onall{fy of dhe statutes
undze which appellant is indicked. The Circutt Court was notat M:edy,
vb\mhr Hog circumskances disciosed ;4o presume Hhat the deciston of +he siate
ecourt would be ctherwise Hhan is required 'm/ the fundamental law of +he
land; or Hhat i+ wowd disregard the setted prinaples of constitutional law
anncunced by +his court, upon which is clearly confecred +he. power +o decide
uldimately and -fmally all cases arising under Hhe Corshitudion and laws of

Hae Unibed States, N7 U.S. at+ 252,

Thus at +he Very core of the exhaustion dictrine (s +he requirement Hiat
State procedures be adquate and effective, for 15 oniy because +hese procedvres

are adequate Yo vindicate Federal constrdubional rle—g that the forbearance
of dhe federal couts From suift consideration of habeas corpus claims ;séus-&/f/edj,
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I¥ +he state grocedures do nat provide a bona Fide Forum for a petifioners
censhitutional claims or merely dela.y and hinder uitimate resclution , +he foun—
dations wpon which exhaustion dociving rests are dissolved, The Lalancm/w of int-
erests which is always inherent in the docérine of comity then ¥ips in favor of
immediate considecation of a p&iihoner} caims ,ll,,ro\,yfw lederal habeas proceed'mgs,

The present codification of +he exhauston requremen+, 23 Y,5.C. 52254 (b),
‘SpeaKs dueci—]y to +his groblem, TH Skates +Hhat exhavstion of stute remedics
s requ\rcé ualess “Hiere is gither an absence of avallabie Sia+e correcdrve
process or the exisktence of circumstances r-ende/:ry such process ine fleciive
to protect the nghls of the prsoner.” See flose v, Zw;o/y, 455 .5, 509 (1932) (ex-
havstion decheine does not bar reilef where state remedies ace inadeguate),

Tn Ex pate HawK, 324 U.S, W4, 1T (19499) (decided at a 4ime when re- itki-
gahion of federal clarims was not permitted in habeas pceoceedings after a full and
four hwﬁng in the state courts) had he\d Hhat “where resort ¢ state covrtreme-

- dies has fatled 4o am)rd-a, £l and fair adjudication of +he federal contentions
raised, erther because +he State affords no re,me.dy Jue O because. jin +he parfico-
Nar case the /eméc/y d/ﬁﬁfc/ec/ é/ State law proves in practice unavailable or-
;fez/o(/_s’/y ;».mdefwafz.i.‘. a peAera[ court should entertain (+he P":’S'O'ner:?) PHI-Hon
for habeas corpus, else he would be remediless, " 321 U.s, a+ 1Y (emphasts added),
T4 is because state procedures may not always be adequate o effective
Yrat couvrts have dreated +he exhaustion requirement v, :Cié’)iibilH—\/,_"E;w
some cases where Hne J-la& prodd‘urcs are found wan!:nj the courts will
speaK to the claims as no{-—reo’w—:nﬂ exhauwstion ) in orhers the claims are consid-
ered “4'26%\:@\(‘/ exhausted, The courts have aiso held +that where the state
Pro;.e‘sg; cavse undue Aela.fs’ +o the lq.éarinﬂ of fN)honer‘fcimms in special cr—

Cvms-}anvces, a f’dl_Hon(r’s claams may e treated «s +ed~m1caH7 exhausted, Onee

Zo.
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CO&V'H‘ h\p\\? k)é« 3(,11,(10,& ¥4 8 -H/\(’, ‘:ul‘['ura foXal H«\fy v’v/f\/ bm,pora#mn'/' 'm«gu%.s'o
no+ ye.i—- rm”y addeessed under 22 V.5.C. § 22854 L hich othe wise
has had a string of rulings Lrom +he Court,

For Hhe same reason Petthione—did not recetve fair consideradion of
hys 8ood.-palu'\ athemps a+ exhavstion , he also did not receive farr consideration
of his underlying ciaims. ThereFore, the Covrt shouid +ake up Hais import-

ant issue and rende— o just rulvj-

CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

RRADLEY J. BARTON

Date: '4”6’“/“4/ 7, zo01
J/
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