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IN THE
SUPREME COURT OF THE UNITED STSTES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to
review the judgement below.

"OPINIONS BELOW

[*] For cases from federal courts:

[

]

The opinions of the United States court of appeals appears at
Appendix A to the petition and is
[*] reported,at 2018 U.S. APP. LEXIS 9036 : or,

L ] has been designated for publication but is Tot §et

reported;or,
[ 1 is unpublished.

The opinion'af,the United Stétes district court appears at
Appendix B-- to the petition and is :

[ ] reported at o ;or,

[ ] has been desIgnated for publication but is not yet
‘reported;or, '

[*] is unpublished.

For cases from state courts:

The opinion of the highest state court to review the merits
appears at Appendix N/A to the petition and is

[ ] reported at N/A 4 ;or,

[ ] has been designated for publication but is not yet
repogted;or, . : :
[ ] is unpublished.

The opinion of the N/A court
appears: at Appendix N/A to the petition and 1is

[ ] reported at N/A ;or,

[ ] has been designated for publication but is not yet
~_reported;or, _

[ ] is unpublished.




CONSTITUTIONAL'AND STATUTORY PROVISIONS INVOLVED

§18 U.s.c. 3553(a)(1)(2)(a) Imposition of a sentence
(a) Factors to be considered in impoéing'a sentence

(1) The nature and circumstances of the offense and the history
and characteristi¢cs of the .defendant. -

(2) The need for sentence impoged

(A) To reflect the seriousness of. the offense;tb promote respe-
ct for the law,and to provide just punishment for the offense.

§18 U.s.c. 3582(c)(2) Modification'of an imposed term of impris-
onment. ' : o '

In the case of a defendant who has beén seﬁtenced'to a term of
imprisonment based on a sentencing range that has subsequently
ggz? %owered by the Sentencing Commission pursuant to 28 U.S.C
: o). E o :

§18 U.S.C. 3742(a5(1—3).Review of a Sentence

(a) Defendant may appeal of an final sentence if the sentence

(1) Was imposed in violation of the law

(2) Was impdSedaas a result of an incorrect application of the
sentencing guidelinesj;or

(3)Is greater than the sentence specified in the applicable
-guideline range.

§21 U.S.C. 841(a)(1) Prohibited Acts

(é) Unlawful acts,Except authorized by this title,it shall be un-
lawful for any person knowingly or intentionally
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(1) To manufacture,distribute,or despense or possess with intent
to manufacture,distribute,or dispense,a controlled substance.

'§28 U.S.C.b994(a)(1)(A—B) Duties of the Cohmission

(a) The commission,by affirmitive vote of at least four members
of the commission,and pursuant to its rules and regulations and
consistent with all pertinent provisions.of any Federal statute
shall promulgate and distribute to all courts of .the United
States and to the United States Probation system--



(1) Guidelines ,as described in this sectlon for use of a sent-
encing court 1n deternining the sentence to be imposed in a crim-

inal case
(A) a determination whether to impse a term of imprisonment

(B) a determination as to the approprlate amount of ‘a term of
1mprlsonment

1§28 U.S.C. 994(0)

The Commission periodically shall review and revise,in consid-
eration of comments and data comming ‘tc its attention, the-
guidelines promulgated pursuant to the prov181ons of this section
In fulfilling its duties and in exercising = its powers,the Commi -
ssion shall consult with-authorities on,and individual and insti-
tutional representatives of,various aspects of the Federal crimi-
nal justice system. ‘The Unlted States,the Criminal Division of
the United States Department. of - Justlce ,and a representative of
‘the Federal Public Defenders shall submlt to the Commission any
observations,comments,or questions pertinent to the work of the
work of the Commission whenever they believe such communication
would be useful,and shall,at least annually,submit to the Comm-
issions a wrltten report commentlng on the operation of the

Comm1881ons gu1dellnes sug%estlng changes in the guidelines that
appﬁars be warrantea otherwise assessing the Commissions
work.

F.R.E. 105 .

Limiting Evidence that is Not Admissible against Other Parties
or for Other .Purposes.

If the court admits evidence that is admissible against a-
party or for a purpose-but not against another party or for

another purpose-the court,on timely request,must restrict the
evidence to its proper scope-and instruct the jury accordingly.

F.R.E. 401_

Test for Reievant Evidence

" EVldence is. relevant if:

(a) it has ‘any tendency to make a fact more or- less probable
than it would be without the evidence;and

(b) the fact is of consequence_ in determining'the action
F.R.E. 402

General Admissibility of Relevant Evidence



Rélevant evidence is admissible unless any of the following
provides otherwise:

-The United States Constitution;
-A Federal Statute;

-These rules;or .

-Other rules prescribed by the Supreme Court

Irrelevant evidence is not admissible.

F.R.E. 403

‘Excluding Relevant Evidence for Prejudice,Confusion,Waste of
Time, or Other Reasons..

The court may exclude relevant evidence if its probative value

is substantially outweighed by a danger of omne or more of the
following;unfair prejudice,confusing the issues,misleading the
jury,undue delay,wasting time,or needlessly presenting cumulative
evidence. : ‘ ' '

U.5.5.C. Rule 10¢a)(c) Considerations Governing Review on
Certiorari L ' '

(a) a United States Court of appeals has entered a decision in

conflict with the decision of another United States court

of appeals on the same important matter; has decided an
important federal question in a way that conflicts with a
decision by a state court of last resort; or has so far
departed from the accepted and usual course of judicial
‘proceedings,or sanctioned such a departure by a lower court,
as to call for an exercise of this court's supervisory power.

(c) a state court or a United States court of appeals has decided
an important question of federal law that has not been,but
should be,settled by this court,or has decided an important
federal question in a way that conflicts with relevant
decisions of this Court.

6th Amendment

In all criminal prosecutions the accused shall enjoy the right to
a speedy and public trial,by an impartial jury of the State and
district wherein the crime shall have been committed,which distr-

ict shall have been previously ascertained by. law,and to be info-
rmed of the nature and cause of the accusation...

14 Amendment

nor shall any state deprieve anykpersdn of life,liberty,or prop-
erty,without due process of law;nor deny to any person within its
jurisdiction the equal protections of the laws...

RBlacks Law Dictionary (9th ‘ed.2009)

5



1B1.3,commentary,Applic.(n.1)

"The focus is on the specific acts and omissions for which the
defendant is to be held accountatle in determining the applic-
able guideline range,rather than on whether the defendant is
criminally liable for an offense as a principal,accomplice or
conspirator."

Rule 52(b) Plain Error

A plain error that affects substantial rights may be considered
even though it was not brought to the courts attention.



STATEMENT OF.THE CASE

In November 2012, the Drug Enforcement Administration (DEA)
began an investigation into a drug organizaiion operating in
the Fastern District of Texas. (ROA. 1373). Quashay Coleman.
(Coleman) was an organizer and leader of the drug trafficking
cell operating in'Planb,Texas. (ROA.1374). Coleman was a major
supplier of crack cocaine in the North Texas:afea. (ROA.1374).
She stored and distributed crack cocaine from two residences
in Plano. (ROA.1374). Six individuals wéfe identified as dist-
ributors for Coleman: Hildreth, Carey;:Gilliam, Ferguson, Jbﬁes,
Griggs, and Pippens. (ROA. 822-824, 1374).

Diring the 'investigation, law enforcement obtained wire inte-
rcepts from Coleman's phone for a 30-day period. (ROA.718-719).
Law enfor;gment_éléo conducted five controlled buys for approx-
imétely 2 gram quantities of crack cocaine over a 6-month period
where a ébnfidenﬁial infofﬁént purchased $100 quth of crack
cocaine from ByrionJFerguson on Coleman's behalf.(ROA.553,556-
557). Colemah would profit, on a good week, between $1,500 and
$2,500 and would give Ferguson approximately $150 to $300 for
‘distributing the crack from her stash house. (ROA.753-754).
Ferguson mainly-sold crack in nickel, dime and $20 quantities.
‘(ROA;930,774,777—779,791—792,862—865).

The juryffound'Férguson"accountable for 280 grams or more of
crack cocaine duriﬁg his time in the conspiraéy which lasted for
approximately a little over a year.(ROA.310-311). |

On July 15,2015, a sealed indictement was returned'against



Ferguson,along with others. Ferguson was charged in Cont 1 for
Conspiracy to Manufacture Qeristribute or Possess‘with Intent
to Distribute Cocaine, Cocaine Base ("Crack”), or Marijuana, in
violation of 21 U.S.C. §846 (21 U.S.C. §841(a){1)); and in count
5. for Possession of a Firearm in Furherance of a Drug Trafficking
Crime,in violation of 18 U.S.C. 924(c)(1). (ROA. 21-23,24-25).

" The indictmentiwas unsealed on September 28, 2015, and Ferguspn'
appeared for his initial appearance and arraignment.(ROA.3).
Ferguson pleaded not guilty to counts 1 and 5.(ROA .339).

| OnAOctober 5, 2015; the Court held Ferguson's detention
hearing.(ROA.40). Ferguson was ordered detained.(ROA.40>.

A Superseding Indictment was returned against Ferguson on Oct-
ober 14,2015 Eut did no£ change any of tﬁe charges against Fer-
guson.(ROA.64-74). On November 9,2015, the Court issued an order
designating the case as complex. (ROA.85-86). On November 16,
-2015,fFerguson filed his Waiver of Personal Appearance‘at Arr-
aignment and Entry of Plea of Not Guilty to the Superseding
Indictment.(ROA.90). -

On June 24, 2016, Ferguson filed a Pro Se Motion to Appoint
New Counsel and a hearing was held on June 29,2016.(ROA.108,110)
'The Court denied Ferguson's motion to appoint new counsel.(ROA.
111). , |

On:-July 13, 2016, a Second Superseding Indictment was returned
against Ferguson and others. There were no ne@ charges brought
against Fergusoﬁ.(ROA.1194126). On October 21,2016, Ferguson

again filed his Waiver of Personal Appearance at Arraignment and

. Entry of Plea of Not Guilty to the Third Superseding Indictment.

8



¢ With the accomplishments of me dropping out of a consplracy and
consecutlvely worklng a job, going to college and starting a
family for two years. Then getting indicted two years later and
the district and appellate courts look pass appellant being a
productive citizen and lookin pass the U.S.S.G. that were set
forth and put in effect by the sentencing commission at that cur-
rent time, to sentence me and others accordint to an outdated ve-
rsion of the U.S.S.G.; which-allows appellant to get found guilty
of an insufficient amount of fabricated and cumulative evidence,
which affects the fairness, integrity, or public reputation of
judicial proceedings, élso disrespectful towards this court and
citizens of the United States.

Rule>52(b) Plain Error states:

"A plain error that affects substantial rights may be con81d-
~ered even though it was not brought to the courts attention.

On-appeal, such errors not raised in the district court may be
remedied under Federal Rule of Criminal Procedure 52(b), pro-
vided that; as established.in United States v. Olano. 507 U.S.
725; (1) the errof was not "intentionally relinquished or aban-
doned," (2) the error is plain, and (3) the error "affected the .
defendant's substantial rights,'"(Molina-Martinez v. United States
;578 U.S. Lexis 2800 (2016))

‘If those conditions are met, the court of‘appéals should
exercise its discretion to correct the forfeited error if the
error seriously affects the fairness, integrity or public rep-
utation of jﬁdicial proéeedings. N

An error resulfing from an‘outdated historic guidelinés usua-

Lly establishes a reasonable probability that a defendant will

serve a prison sentence greater than "necessary' to fulfill the

11



have known was involved in the conspiracy are not relevant cond-
uct'under 439 Amendment 1B1.3(a) of U.S.S.G.
"when the conduct of others does not meet any one of the
criteria set forth in subdivision (i) through (iij})the
conduct is not relevant conduct under this provision."

(1B1.3 (a)(1)(B) (U.S5.5.G.,2016))

1B1.3(D) paragraph 3 states: .

"With respect to offenses involving contraband (including
controlled substances), the defendant is accountable under
-subsection (a)(1)(A) for all quantities of contraband with:

which he was directly involved."™ (ROA 1144) (Exz.133A)

The presentence report held defendant accountable for 561.6
grams of crack cocaine based on "evidence obtained during under—
cover drug transactions of co-defendants (ROA 1112, 1120, 1130,
1131), wire intercepts and codefendant testimony of what codefe-
ndant was purchasing from her supplier." (ROA 1374)

This resulted in defeﬁdants base offépse level being a level
30 pursuant to” U.S.S.¢.:2D1.1(c)(5) i.e. if the offense invol-
ves at least5280 grams but less than 840 gréms of cocaine base
(ROA 1375). |

The testimony at trial to arrive at drug quantity amounts
used éxtrapoiations based on a multiplier. For instance, based
on wire intercepts between Coleman and defendant for a mere 27
day pe?iod, the goverhment guessed the quantity of crack cocaine
discussed on the calls to be 103.65 grams (ROA 931). Next, the
government dividedAthe 103.65 grams by 4 weeks to come up with
the amount of 25.9 grams of crack cocaine distributed per week
(ROA 931). Then the.government multiplied 25.9 g:ams by 2 years
(the time period'Coleman sid defendant worked for her) and arr-
ived at 2.69 kilos of crack cocaine (ROA 931).‘

From Coleman's testimony of what she was recieving from her

17



ﬁher, after viewing the evidence in the light most favorable to
the prosecution, any rational trier of fact could have found the
essential elements of the crime beyond a reasonable doubt. "Unit-
ed States v. Bellew, 369 F.3d 450,452 (5th Cir.2004). "The evid-
eﬁce presented must allow the jury to find every element of the

offense beyond a reasonable doubt.'" United States v. Rojas Alvar-

ez, 451 F.3d 320,333:¢(5th Cir.2006)(quoting U.S. v. Redd,355 F.3
d'866;8721(5th Cir.2003)). "A conviction must be overturned if
it is based on speculétion alone: [A] verdict may not rest on
mere suspicion,speculation,or conjecture,or on an overly attenua-
ted piling of inference on inferénce." (alteration in original)(
quoting U.S. v. Pettigrew, 77 F.3d 1500,1521 <5th Cir.1996>.
" Accordingly, if the evidence presented, taken in the light most
favorable to the government with all inferences drawn favorably
in supporfﬁof the verdict, is not enough for any rational trier
of facf to find every element satisfied beyond a reasonable doﬁbt
) fhe convictioné-must be vacated.

" In other words, each court did not consider the scope of each
~defendant in their cases, such as appellants. Each case in the
different circuits was vacated and remanded for resentencing,
this is why Rule 52(b) strikes a careful balance between judi-
cial efficiency.and the redress of injustice. Therefore, appell;
ant prays for the supervisory power of this court to solve this

Conflict.
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CONCLUSION
The lower courts hévé departed from the accepted and usual
céurse‘of-judicial proceedings that call for the exercise of this-
courts supervisory powér; The petition for a writ of certiorari

should be grantgd.

Respectfully submitted,

. e \/ :
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Date: September 27,2018
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