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252 So.3d 693
Supreme Court of Florida.

Billy Leon KEARSE, Appellant,
v.

STATE of Florida, Appellee.

No. SC18-458
|

August 30, 2018

Synopsis
Background: Following affirmance of
conviction of first-degree murder and
sentence of death, 770 So.2d 1119,
petitioner sought postconviction relief. The
Circuit Court, St. Lucie County, No.
561991CF000136AXXXXX, Dan Lewis
Vaughn, J., denied motion. Petitioner
appealed.

The Supreme Court held that decision of
Court in Hurst v. Florida, 202 So.3d 40, did
not apply retroactively to petitioner.

Affirmed.

Pariente, J., concurred in result and filed
opinion.

Canady, C.J., concurred in result.

*694  An Appeal from the Circuit
Court in and for St. Lucie County,
Dan Lewis Vaughn, Judge - Case No.
561991CF000136AXXXXX

Attorneys and Law Firms

Neal Andre Dupree, Capital Collateral
Regional Counsel, and Paul Kalil, Assistant
Capital Collateral Regional Counsel,
Southern Region, Fort Lauderdale, Florida,
for Appellant

Pamela Jo Bondi, Attorney General,
Tallahassee, Florida, and Leslie T.
Campbell, Assistant Attorney General, West
Palm Beach, Florida, for Appellee

Opinion

PER CURIAM.

We have for review Billy Leon Kearse's
appeal of the circuit court's order denying
Kearse's motion filed pursuant to Florida
Rule of Criminal Procedure 3.851. This
Court has jurisdiction. See art. V, § 3(b)(1),
Fla. Const.

Kearse's motion sought relief pursuant to
the United States Supreme Court's decision
in Hurst v. Florida, ––– U.S. ––––, 136
S.Ct. 616, 193 L.Ed.2d 504 (2016), and our
decision on remand in Hurst v. State (Hurst
), 202 So.3d 40 (Fla. 2016), cert. denied,
––– U.S. ––––, 137 S.Ct. 2161, 198 L.Ed.2d
246 (2017). Kearse responded to this Court's
order to show cause arguing why Hitchcock
v. State, 226 So.3d 216 (Fla.), cert. denied,
––– U.S. ––––, 138 S.Ct. 513, 199 L.Ed.2d
396 (2017), should not be dispositive in this
case.

After reviewing Kearse's response to the
order to show cause, as well as the State's
arguments in reply, we conclude that Kearse
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is not entitled to relief. Kearse was sentenced
to death following a jury's unanimous
recommendation for death. Kearse v. State,
770 So.2d 1119, 1123 (Fla. 2000). His
sentence of death became final in 2001.
Kearse v. Florida, 532 U.S. 945, 121 S.Ct.
1411, 149 L.Ed.2d 352 (2001). Thus, Hurst
does not apply retroactively to Kearse's
sentence of death. See Hitchcock, 226 So.3d
at 217. Accordingly, we affirm the denial of
Kearse's motion.

The Court having carefully considered all
arguments raised by Kearse, we caution
that any rehearing motion containing
reargument will be stricken. It is so ordered.

LEWIS, QUINCE, POLSTON,
LABARGA, and LAWSON, JJ., concur.

PARIENTE, J., concurs in result with an
opinion.

CANADY, C.J., concurs in result.

PARIENTE, J., concurring in result.
I concur in result because I recognize that
this Court's opinion in Hitchcock v. State,
226 So.3d 216 (Fla.), cert. denied, ––– U.S.

––––, 138 S.Ct. 513, 199 L.Ed.2d 396 (2017),
is now final. However, I continue to adhere
to the views expressed in my dissenting
opinion in Hitchcock that Hurst should
apply retroactively to cases like Kearse's. Id.
at 220-23 (Pariente, *695  J., dissenting). Of

course, if Hurst 1  applied to Kearse's case, he
would likely not be entitled to relief based
on the jury's unanimous recommendation
for death, coupled with the absence of any
stricken aggravating factors. Kearse v. State,
770 So.2d 1119, 1123 (Fla. 2000); see Davis
v. State, 207 So.3d 142, 174-75 (Fla. 2016).

Notwithstanding, I emphasize Justice
Anstead's dissenting opinion on direct
appeal that Justice Shaw and I joined, which
argued that “this case is clearly not one
of the most aggravated, least mitigated of
first-degree murders.” Kearse, 770 So.2d at
1136 (Anstead, J., dissenting). Regardless
of whether Hurst applies retroactively to
Kearse's case, Justice Anstead's conclusion
“that this is clearly not a death case” is
significant. Id. at 1138.

All Citations

252 So.3d 693, 43 Fla. L. Weekly S320

Footnotes
1 Hurst v. State (Hurst ), 202 So.3d 40 (Fla. 2016), cert. denied, ––– U.S. ––––, 137 S.Ct. 2161, 198 L.Ed.2d 246 (2017).
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APPENDIX B  



Filing # 67555814 E-Filed 02/06/2018 10:56:43 AM

IN THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT 
IN AND FOR SAINT LUCIE COUNTY, FLORIDA 

STATE OF FLORIDA, FELONY DIVISION 
CASE NO. 561991CF000136A 

vs. 

BILLY LEON KEARSE, 

Defendant. 

-----------~' 

ORDER DENYING SUCCESSIVE MOTION TO VACATE DEATH SENTENCE 
UNDER FLORIDA RULE OF CRIMINAL PROCEDURE 3.851 

THIS CASE came before the court for a case management hearing on February 

5, 2018, in this capital postconviction case on the Defendant's successive motion filed on 

November 29, 2017; and the State's response filed on December 19, 2017, pursuant to 

Florida Rule of Criminal Procedure 3.851. The court finds and orders as follows. 

Upon remand on direct appeal, the Defendant was resentenced to death after a 

unanimous jury recommendation. The death sentence became final on March 26, 2000, 

with the denial of certiorari by the United States Supreme Court. Kearse v. Florida 121 

S. Ct. 1411 (2000). The Defendant's postconviction history is outlined in the motion. 

The Defendant now files this successive Rule 3.851 motion seeking relief pursuant 

to Hurst v. Florida, 136 S. Ct. 616 (2016), and Hurst v. State, 202 So. 3d 40 (Fla. 2016). 

The court incorporates by reference the State's response and hearing argument, and 

adopts the State's reasoning in finding Hurst does not apply retroactively to the 

Defendant's case which became final -before Ring v. Arizona, 536 U.S. 584 (2002) was 

decided on June 24, 2002. And even if Hurst did apply retroactively, the Defendant is not 

entitled to relief due to a unanimous jury recommendation for a death sentence. 

Therefore, 

The Defendant's motion is denied. 

1 



DONE AND ORDERED in chambers in Fort Pierce, Florida, on f-t-l-:i s"' 
2018. 

Copies to: 

~I Kalil 
Assistant - CCRC South 
kalilp@ccsr.state.fl.us 

via<cn Kruszka 
Staff Attorney - CCRC South 
kruszkaj@ccsr.state.fl.us 

\fa%n Butler 
Assistant State Attorney 
rbutler@sao19.org 

~Campbell 
Assistant Attorney General 
Leslie.Campbell@myfloridalegal.com 

~nRobson 
Senior Staff Attorney 
robsons@circu it19. org 
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770 So.2d 1119
Supreme Court of Florida.

Billy Leon KEARSE, Appellant,
v.

STATE of Florida, Appellee.

No. SC90310.
|

June 29, 2000.
|

Rehearing Denied Aug. 24, 2000.

Synopsis
Defendant was convicted in the Circuit
Court, St. Lucie County, Marc A.
Cianca, J., of robbery with firearm and
first-degree murder in connection with
shooting death of police officer, and was
sentenced to death. He appealed. The
Supreme Court, 662 So.2d 677, affirmed
conviction but remanded for resentencing.
The Circuit Court, C. Pfeiffer Trowbridge,
J., sentenced defendant to death. He
appealed. The Supreme Court held that:
(1) defendant was not entitled to jury
interviews to investigate alleged misconduct;
(2) challenges for cause were properly
denied; (3) disqualification of prosecutor
was not warranted; (4) photographs of
victim's body were admissible; and (5)
sentence of death was not disproportionate.

Affirmed.

Anstead, J., filed dissenting opinion in which
Shaw and Pariente, JJ., concurred.

Attorneys and Law Firms

*1122  Richard L. Jorandby, Public
Defender, and Jeffrey L. Anderson,
Assistant Public Defender, Fifteenth
Judicial Circuit, West Palm Beach, Florida,
for Appellant.

Robert A. Butterworth, Attorney General,
and Sara D. Baggett, Assistant Attorney
General, West Palm Beach, Florida, for
Appellee.

Opinion

PER CURIAM.

Billy Leon Kearse appeals the imposition
of the death penalty upon resentencing. We
have jurisdiction. Art. V, § 3(b)(1), Fla.
Const. For the reasons expressed below, we
affirm the death sentence.

Kearse was convicted of robbery with a
firearm and first-degree murder for the
shooting of Fort Pierce police officer Danny
Parrish. The facts surrounding this crime
are discussed in Kearse v. State, 662
So.2d 677, 680 (Fla.1995). Following the
jury's recommendation, the judge sentenced
Kearse to death for the first-degree
murder. On appeal, this Court affirmed the
convictions but vacated the death sentence
and remanded for resentencing because
a number of errors occurred during the
penalty phase of the trial. See id. at
685–86. This Court concluded that the
trial court improperly doubled the “avoid
arrest/hinder enforcement of laws” and
*1123  “murder of a law enforcement
officer” aggravating circumstances, erred in
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denying Kearse's request for an expanded
instruction on the cold, calculated, and
premeditated aggravating circumstance, and
erroneously applied the heinous, atrocious,
or cruel aggravating circumstance. See id.
Consequently, this Court vacated Kearse's
death sentence and remanded to the trial
court for a new penalty phase proceeding
before a jury. See id. at 686.

The case was remanded to St. Lucie County,
where the offense occurred, and pretrial
hearings were conducted there. However,
because venue had been changed to Indian
River County in the original trial, the
penalty proceeding was conducted there.
The jury unanimously recommended that
Kearse be sentenced to death; the trial
court followed that recommendation and
imposed the death sentence. The trial court
found two aggravating circumstances: the
murder was committed during a robbery;
and the murder was committed to avoid
arrest and hinder law enforcement and the
victim was law enforcement officer engaged
in performance of his official duties (merged
into one factor). The court found age to
be a statutory mitigating circumstance and
gave it “some but not much weight.” Of
the forty possible nonstatutory mitigating
factors urged by defense counsel, the court
found the following to be established: Kearse
exhibited acceptable behavior at trial; he
had a difficult childhood and this resulted
in psychological and emotional problems.
The court determined that the mitigating
circumstances, neither individually nor
collectively, were “substantial or sufficient to
outweigh the aggravating circumstances.”

On appeal to this Court, Kearse raises
twenty-two issues as error: (1) the trial
court's refusal to return venue to the county
where the offense occurred; (2) the denial of
Kearse's objection to a motion to comply
with a mental health examination; (3) the
denial of Kearse's motion for a continuance;
(4) the proportionality of the death penalty;
(5) the trial court's evaluation of the
mitigating circumstances in the sentencing
order; (6) the trial court's failure to evaluate
the nonstatutory mitigating circumstance of
emotional or mental disturbance; (7) the
denial of Kearse's motion to disqualify the
prosecutor; (8) the denial of Kearse's motion
for a mistrial based on the prosecutor's
comments during argument; (9) the trial
court informed the jury that Kearse had
been found guilty in a previous proceeding,
but that the appellate court had remanded
the case for resentencing; (10) the denial of
Kearse's motion to interview jurors in order
to determine juror misconduct; (11) pretrial
conferences were conducted during Kearse's
involuntary absence; (12) the granting of
the State's cause challenge to Juror Jeremy
over Kearse's objection; (13) the denial
of Kearse's cause challenges to Jurors
Barker and Foxwell; (14) Kearse's compelled
mental health examination constituted
an unconstitutional one-sided rule of
discovery; (15) the compelled mental health
examination violated the ex post facto
clauses of the United States and Florida
Constitutions; (16) the compelled mental
health examination violated Kearse's Fifth,
Sixth, Eighth, and Fourteenth Amendment
rights; (17) the victim impact jury instruction
was vague and gave undue importance to
victim impact evidence; (18) the trial court
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gave little weight to Kearse's age as a
mitigating circumstance; (19) the trial court
should have merged the “committed during a
robbery” aggravating circumstance with the
other aggravators; (20) the trial court should
not have considered the “committed during
a robbery” aggravating circumstance; (21)
the admission of photographs of the victim;
and (22) electrocution is cruel and unusual
punishment.

 In his first issue, Kearse contends that the
trial court erred by not permitting him to
withdraw his waiver of venue. The shooting
of Officer Parrish occurred in St. Lucie
County. Kearse moved for a change of
venue before his original trial on the basis
of pretrial publicity and possible difficulty
*1124  in seating an impartial jury. The
motion was granted and the first trial was
held in Indian River County, which is in the
same judicial circuit as St. Lucie County. The
judge transferred the case back to St. Lucie
County for the sentencing hearing and final
sentencing. Thus, Kearse's appeal came to
this Court as a conviction from the circuit
court in St. Lucie County. Venue was never
raised as an issue in Kearse's first appeal
and this Court simply remanded to “the trial
court with directions to empanel a new jury,
to hold a new sentencing proceeding, and
to resentence Kearse.” Kearse, 662 So.2d at
686. Thus, there was initially some confusion
as to which county would be the location
for the resentencing. A pretrial conference
was conducted by Judge Thomas J. Walsh
in St. Lucie County on January 30, 1996.
During this hearing, defense counsel moved
to change venue back to St. Lucie County, in
effect withdrawing Kearse's previous waiver

of venue. Initially, the State indicated no
opposition to such a change, but the judge
deferred consideration of venue until Kearse
could be present for the discussion. At a
subsequent hearing on February 6, 1996,
the State indicated that the proper venue
was Indian River County and should not
be changed back to St. Lucie County.
Kearse personally agreed to the resentencing
proceeding being conducted in Indian River
County. After Kearse successfully moved
to recuse Judge Walsh, however, defense
counsel renewed the motion for resentencing
to be held in St. Lucie County. Newly
appointed Judge C. Pheiffer Trowbridge also
deferred consideration of the motion until
Kearse could be heard personally. After
hearing from all parties and Kearse, the
judge denied the motion. The judge noted
that all of the reasons for granting the
original change of venue (pretrial publicity
and possible difficulty in seating an impartial
jury) were still factors in the case and that
this guided his decision to keep venue in
Indian River County.

 A motion for a change of venue is addressed
to the trial court's discretion and will not
be overturned on appeal absent a palpable
abuse of discretion. Cole v. State, 701 So.2d
845, 854 (Fla.1997), cert. denied, 523 U.S.
1051, 118 S.Ct. 1370, 140 L.Ed.2d 519
(1998). Given the trial court's articulated
reasons for denying a change of venue back
to St. Lucie County and Kearse's original
request for the change to Indian River
County, the denial here cannot be deemed an
abuse of discretion and thus we find no merit
to this issue.
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 Kearse also claims that he was involuntarily
absent at two pretrial conferences where
the venue issue was discussed and that
he did not properly waive his presence
at pretrial proceedings (claim 11). Florida
Rule of Criminal Procedure 3.180(a) states
that “the defendant shall be present ... at
any pretrial conference, unless waived by
the defendant in writing.” Because Kearse
had not waived his presence at the time
of the January 30, 1996, hearing, we find
that error occurred. See Pomeranz v. State,
703 So.2d 465, 471 (Fla.1997) (conducting
pretrial conferences in defendant's absence
without defendant's express waiver was error
although defense counsel purported to waive
defendant's presence); Coney v. State, 653
So.2d 1009, 1012 (Fla.1995) (same), receded
from on other grounds by Boyett v. State, 688
So.2d 308, 310 (Fla.1996).

 However, such violations are subject to
harmless error analysis and the proceeding
will only be reversed on this basis if
“fundamental fairness has been thwarted.”
Pomeranz, 703 So.2d at 471. Here the record
reflects that Judge Walsh took the venue
issue under advisement and delayed hearing
arguments on any motions until Kearse
could be present. On February 6, 1996,
Kearse filed a written waiver of his presence
at all pretrial conferences. At a hearing
that same day, Judge Walsh acknowledged
the written waiver and informed Kearse
that the venue issue would be discussed
in his presence. Kearse then personally
represented to the court that he *1125
wanted resentencing in Indian River County.
Thus, Kearse's absence during the January

30 conference was harmless beyond a
reasonable doubt. See id.

 On June 21, 1996, after Kearse successfully
moved to recuse Judge Walsh from the
case, defense counsel renewed the motion for
resentencing to be held in St. Lucie County
and raised the issue in Kearse's absence.
Although defense counsel acknowledged on
the record that Kearse had previously filed a
waiver of his right to appear at the hearing,
Judge Trowbridge took the matter under
advisement until Kearse could be heard
personally. Because Kearse had waived his
presence at pretrial conferences, we conclude
that the court did not err in conducting this
hearing in Kearse's absence. Furthermore,
Kearse was present at the subsequent August
26, 1996, hearing when the parties reargued
their positions and the court denied the
motion and determined that the resentencing
proceeding would remain in Indian River
County.

 Kearse further contends that he did not
validly waive his presence at any pretrial
conferences because the court did not
conduct a colloquy with him after he filed
his written waiver. However, rule 3.180(a)
(3) provides that a defendant may waive
his or her presence at pretrial conferences
by written waiver and does not require the
court to conduct a waiver hearing. Thus,
Kearse validly waived his presence at pretrial
conferences by virtue of his February 6
written waiver.

Issues 2, 14, 15, and 16 all relate to
Florida Rule of Criminal Procedure 3.202,
which requires the court, in cases where
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the state seeks the death penalty and where
the defendant intends to establish mental
mitigation, to order that the defendant
be examined by a mental health expert
chosen by the state. Rule 3.202 became
effective January 1, 1996, but the notice
deadlines were revised upon rehearing and
the amended rule became effective on May
2, 1996. See Amendments to Fla. Rule of
Crim. Pro. 3.220–Discovery, 674 So.2d 83
(Fla.1995).

Kearse claims that the trial court erred
in granting the State's motion to compel
a mental health examination because the
State's notice of intent to seek the death
penalty was not timely under rule 3.202
and that the rule is inapplicable to his
case, which was remanded for a new
sentencing proceeding (issue 2). He further
claims that the compelled mental health
examination constitutes unconstitutional
one-sided discovery (issue 14); that the
application of rule 3.202 in his case violates
the ex post facto clauses of both the
United States and Florida Constitutions
(issue 15); and that the introduction
of the expert's testimony based upon a
defendant's compelled statements violates
the defendant's Fifth Amendment privilege
against self-incrimination and limits the
defendant's ability to present mitigating
evidence during the penalty phase (issue 16).

Initially, Kearse contends that the State's
notice of intent to seek the death penalty
was not timely under the requirements of
rule 3.202 and thus the court erred in
granting the State's motion to compel a
mental health examination. While rule 3.202

became effective January 1, 1996, the rule
was amended on rehearing to alter the
deadlines for the state's written notice of

its intent to seek the death penalty 1  and
the defendant's notice of intent to present

expert testimony of mental mitigation. 2  As
explained in this *1126  Court's opinion on
rehearing, “[t]he amendments shall become
effective upon the release of this opinion,”
which was May 2, 1996. Amendments to
Fla. Rule of Crim. Pro. 3.220–Discovery,
674 So.2d 83, 85 (Fla.1995). Thus, we agree
with the trial court's determination that the
parties complied with the applicable time
limits and find no merit to issue 2.

Kearse also argues that rule 3.202 is
inapplicable to his case (issue 2), violates
the ex post facto clauses (issue 15), violates
the Fifth Amendment privilege against self-
incrimination, and limits the defendant's
ability to present mitigating evidence during
the penalty phase (issue 16). In Dillbeck
v. State, 643 So.2d 1027, 1030 (Fla.1994),
this Court authorized a similar procedure
to “level the playing field” between the
defense and the state. The Court explained
that this procedure was necessary in light
of its earlier ruling in Nibert v. State,
574 So.2d 1059, 1062 (Fla.1990), that a
trial court must find that a mitigating
circumstance has been proved whenever the
defense presents a reasonable quantum of
competent, uncontroverted evidence of a
mitigating circumstance. See Dillbeck, 643
So.2d at 1030. By allowing the state's expert
to examine the defendant, the state would
have an opportunity to offer meaningful
expert testimony to rebut the defense's
evidence of mental mitigation. See id.
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(quoting State v. Hickson, 630 So.2d 172, 176
(Fla.1993)).

In Elledge v. State, 706 So.2d 1340
(Fla.1997), cert. denied, 525 U.S. 944,
119 S.Ct. 366, 142 L.Ed.2d 303 (1998),
the defendant argued that the trial court
erred in compelling a similar mental health
examination when there was no authority to
compel the exam. In that case, rule 3.202
did not become effective until three years
after the defendant's resentencing. See id.
at 1345. This Court concluded that there
was no error because the procedures ordered
by the court were “consistent with the

requirements set forth in rule 3.220 3  and in
Dillbeck.” Id. We have also concluded that
the compelled mental health examination
required by rule 3.202 does not violate
the Fifth Amendment's proscription against
compelled self-incrimination. See Davis v.
State, 698 So.2d 1182, 1191 (Fla.1997), cert.
denied, 522 U.S. 1127, 118 S.Ct. 1076, 140
L.Ed.2d 134 (1998); Dillbeck, 643 So.2d at
1030–31. Accordingly, we agree with the
trial court's determination that rule 3.202 is
applicable to the instant case and find no
merit to the remainder of issue 2 and issues
15 and 16.

 In issue 14, Kearse argues that rule 3.202
requires the kind of one-sided discovery
that the United States Supreme Court
deemed unconstitutional in Wardius v.
Oregon, 412 U.S. 470, 93 S.Ct. 2208,
37 L.Ed.2d 82 (1973). We conclude that
Wardius is inapposite to the instant case.
Wardius involved an Oregon statute that
precluded the defendant from introducing
alibi evidence where the defense did not

provide notice of an alibi defense prior to
trial. The United States Supreme Court held
that the Oregon statute violated due process
because the statute did not specifically grant
criminal defendants reciprocal discovery
rights. See id. at 472, 93 S.Ct. 2208.
The Supreme Court explained that “in the
absence of a strong showing of state interests
to the contrary, discovery must be a two-
way street.” Id. at 475, 93 S.Ct. 2208.
The Supreme Court concluded that “in
the absence of fair notice that [Wardius]
would have an opportunity to discover the
State's rebuttal witnesses, [he could not] be
compelled to reveal his alibi defense.” Id. at
479, 93 S.Ct. 2208.

Kearse argues that rule 3.202 is similarly
flawed in that it requires a defendant
to *1127  give written notice of intent
to present expert testimony of mental
mitigation, to give a statement of particulars
listing the mitigating circumstances the
defendant expects to establish through the
expert testimony, and to list the names
and addresses of the experts who will
establish the mitigation, while imposing no
corresponding duties on the state. See Fla.
R.Crim. P. 3.202(b), (c). While rule 3.202
does not by its terms require reciprocal
discovery by the State, rule 3.220 spells out
very specific discovery obligations by both
sides when the defendant elects to participate
in discovery. By rule, Florida provides for
two-way discovery and imposes obligations
on both parties, including a list of expert
witnesses. See Fla. R.Crim. P. 3.220(b)(1)(A)
(i). This is unlike the situation in Wardius
where Oregon granted no discovery rights to
criminal defendants. See 412 U.S. at 475, 93
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S.Ct. 2208. Thus, we conclude that rule 3.202
does not violate a defendant's due process
rights.

Issue 3 involves the trial court's denial
of Kearse's motion for a continuance in
order to depose the State's mental health
expert witness and research the expert's
background in preparation for rebuttal.
The trial court conducted two hearings on
Kearse's motion for a continuance. The
first hearing was held several days before
the resentencing proceeding commenced and
was conducted by a substitute judge in the
trial judge's absence. Before jury selection
began Kearse again moved for a continuance
and the trial judge heard argument from
both sides. The trial court denied the
continuance on the expert testimony issue,
concluding that rule 3.202 contemplated
timely action by the parties without long
delays. The court found “no grounds for
continuance on the expert testimony issue”
and ordered the parties to depose the experts
during evenings and weekends to avoid
delaying the resentencing proceeding.

 The granting of a continuance is within
a trial court's discretion, and the court's
ruling will only be reversed when an abuse
of discretion is shown. See Gorby v. State,
630 So.2d 544, 546 (Fla.1993). An abuse of
discretion is generally not found unless the
court's ruling on the continuance results in
undue prejudice to defendant. See Fennie
v. State, 648 So.2d 95, 97 (Fla.1994). This
general rule is true even in death penalty
cases. “While death penalty cases command
[this Court's] closest scrutiny, it is still the
obligation of an appellate court to review

with caution the exercise of experienced
discretion by a trial judge in matters such
as a motion for a continuance.” Cooper v.
State, 336 So.2d 1133, 1138 (Fla.1976); see
also Hunter v. State, 660 So.2d 244, 249
(Fla.1995). In the instant case, there is no
indication that Kearse was prejudiced by
the denial of the continuance. See Hunter.
Under these circumstances, the court's denial
was not an abuse of discretion.

 Claims 10, 12, and 13 involve juror
issues. Kearse contends that the court
erred in denying his motion to interview
the jurors in order to determine whether
juror misconduct had occurred (claim 10).
Six weeks after the jury had rendered its
recommendation that a death sentence be
imposed, Kearse filed a motion to interview
the jurors. Attached was an affidavit from
an assistant public defender who overheard
a lunch conversation by several unnamed
jurors during the course of the trial.
According to the affidavit, one juror stated,
“I can't believe that [the defense counsel]
said that.” Another juror replied, “I watched
his face—that was a bad thing.” Defense
counsel filed the motion more than a month
after being informed by the public defender
about this overheard conversation. The
State filed a response, arguing that the
equivocal nature of the comments did not
warrant a juror interview. At hearing on this
motion, both sides relied upon their written
arguments and made no further argument.
The court denied the motion.

As explained by this Court in Baptist
Hospital v. Maler, 579 So.2d 97, 100
(Fla.1991), juror interviews are not
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permissible *1128  unless the moving party
has made sworn allegations that, if true,
would require the court to order a new trial
because the alleged error was so fundamental
and prejudicial as to vitiate the entire
proceeding. This standard was formulated
“in light of the strong public policy against
allowing litigants either to harass jurors
or to upset a verdict by attempting to
ascertain some improper motive underlying
it.” Id. Kearse's allegations did not meet this
standard and thus the court did not err in
denying the motion.

 Kearse also raises two juror challenge issues:
that the court erroneously granted the State's
cause challenge of Juror Jeremy (issue 12)
and erroneously denied his cause challenges
of Jurors Barker and Foxwell (issue 13).
The test for determining juror competency is
whether the juror can lay aside any bias or
prejudice and render a verdict solely on the
evidence presented and the instructions on
the law given by the court. See Lusk v. State,
446 So.2d 1038, 1041 (Fla.1984). A juror
must be excused for cause if any reasonable
doubt exists as to whether the juror possesses
an impartial state of mind. See Bryant v.
State, 656 So.2d 426, 428 (Fla.1995). A trial
court has great discretion when deciding
whether to grant or deny a challenge for
cause based on juror incompetency. See
Pentecost v. State, 545 So.2d 861 (Fla.1989).
The decision to deny a challenge for cause
will be upheld on appeal if there is support
in the record for the decision. See Gore v.
State, 706 So.2d 1328, 1332 (Fla.1997), cert.
denied, 525 U.S. 892, 119 S.Ct. 212, 142
L.Ed.2d 174 (1998). “In reviewing a claim
of error such as this, we have recognized

that the trial court has a unique vantage
point in the determination of juror bias.
The trial court is able to see the jurors'
voir dire responses and make observations
which simply cannot be discerned from an
appellate record.” Smith v. State, 699 So.2d
629, 635–36 (Fla.1997), cert. denied, 523 U.S.
1008, 118 S.Ct. 1194, 140 L.Ed.2d 323 and
cert. denied, 523 U.S. 1020, 118 S.Ct. 1300,
140 L.Ed.2d 466 (1998); see also Taylor v.
State, 638 So.2d 30, 32 (Fla.1994). It is the
trial court's duty to determine whether a
challenge for cause is proper. See Smith, 699
So.2d at 636.

 The trial court's finding that Juror Jeremy's
views would have substantially impaired
her performance as a juror is adequately
supported by the record. Throughout
questioning by the State and defense counsel
Jeremy stated that her feelings about the
death penalty would impair her ability to
follow the law and that she just could not see
herself voting for death when she knew that
a true life sentence was an alternative. Thus,
there was no error in dismissing Jeremy for
cause.

 In claim 13, Kearse contends that Jurors
Barker and Foxwell should have been
excused for cause. In order to preserve such
an issue for appeal, Florida law requires
a defendant to object to the jurors, show
that he or she has exhausted all peremptory
challenges and requested more that were
denied, and identify a specific juror that
he or she would have excused if possible.
See Dillbeck, 643 So.2d at 1028; Trotter v.
State, 576 So.2d 691, 693 (Fla.1990). In the
instant case, Kearse has properly preserved
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this issue. Although neither Foxwell nor
Barker served on the jury because Kearse
struck them peremptorily, Kearse sought
additional peremptory challenges after
exhausting his allotted number and named
two jurors that he would strike with the extra
challenges.

 However, even though the issue was
preserved for appellate review, the record
shows that the trial court did not abuse its
discretion in refusing to excuse Barker and
Foxwell for cause. The voir dire transcript
indicates that each met the test of juror
competency in that each could “lay aside
any bias or prejudice and render his [or her]
verdict solely upon the evidence presented
and the instructions on the law given to him
[or her] by the court.” *1129  Lusk v. State,
446 So.2d 1038, 1041 (Fla.1984). Originally,
Foxwell expressed his belief in the death
penalty and his frustrations with the criminal
justice system. However, when the capital
sentencing process was explained to him, he
unequivocally stated that he would follow
the law. Defense counsel challenged Barker
because her husband was a retired police
officer and because she originally wanted
assurances that a life sentence would be a
true life sentence and that conjugal visits not
be permitted. However, Barker repeatedly
stated that her husband's status as a police
officer would not influence her in any way.
After defense counsel explained that she
would not receive any assurances about the
nature of a life sentence, she unequivocally
stated that she could be fair and impartial
and follow the law. Barker was questioned
at length by both sides. A review of this
questioning supports the court's denial of

the cause challenge. The trial court did not
abuse its discretion in declining to excuse
these challenged venire members. Although
they expressed certain biases and prejudices,
each of them also stated that they could set
aside their personal views and follow the law
in light of the evidence presented. Thus, we
find no merit to this claim.

 Kearse also contends that the court
erred in denying his motion to disqualify
the prosecutor (claim 7). Kearse moved
to disqualify Prosecutor David Morgan
because Morgan had been elected county
court judge in Indian River County where
the resentencing proceeding was to be held.
Although Morgan had not yet taken office,
Kearse argued that the State would have
“an unfair advantage in its attempt to
convince the jury that they should impose
the death penalty” by being represented
by the prosecutor. The court denied the
motion, stating that a disqualification on
this basis would prohibit all nominated or
elected judges who had not taken office
yet from practicing law and would also
affect retired judges who wanted to practice
law. The court also stated that there could
not be a blanket assumption that such a
person would have an advantage in court
and the motion could be reconsidered if any
prejudice was revealed during voir dire.

 Disqualification of a state attorney is proper
only when specific prejudice demonstrated.
See Farina v. State, 679 So.2d 1151,
1157 (Fla.1996), receded from on other
grounds by Franqui v. State, 699 So.2d
1312, 1320 (Fla.1997); State v. Clausell, 474
So.2d 1189, 1190 (Fla.1985). Furthermore,
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“[a]ctual prejudice is something more than
the mere appearance of impropriety.” Meggs
v. McClure, 538 So.2d 518, 519 (Fla.
1st DCA 1989). Under this standard, we
conclude that the trial court properly denied
Kearse's motion to disqualify the prosecutor.

 Claim 8 involves comments made by
the prosecutor. During opening argument,
the prosecutor stated that Kearse “wants
to live, even though he denied that right
to Officer Parrish” and urged the jury
to show “this Defendant the same mercy
he showed Officer Parrish.” In response,
defense counsel moved for a mistrial, which
the court denied. The State contends that
this issue has not been properly preserved
for appeal because counsel simply moved
for a mistrial and did not object or ask
for a curative instruction. However, as this
Court explained in Spencer v. State, 645
So.2d 377, 383 (Fla.1994), defense counsel
may conclude that a curative instruction
will not cure the error and choose not
to request one. Thus, a defendant need
not request a curative instruction in order
to preserve an improper comment issue
for appeal. Id. Moreover, even though
Kearse's counsel did not specifically object
to the prosecutor's comment, counsel's
contemporaneous motion for mistrial at
the time that the prosecutor made these
comments was sufficient to preserve the issue
for appellate review. See James v. State, 695
So.2d 1229, 1234 (Fla.), cert. denied, 522
U.S. 1000, 118 S.Ct. 569, 139 L.Ed.2d 409
(1997).

*1130   This Court has found similar
prosecutorial comments to be error. See

Richardson v. State, 604 So.2d 1107,
1109 (Fla.1992) (finding that prosecutor
committed error in asking the jury to
show defendant as much pity as he
showed his victim); Rhodes v. State, 547
So.2d 1201, 1206 (Fla.1989) (finding that
the prosecutor's argument that jury show
defendant same mercy shown to the
victim on the day of her death was “an
unnecessary appeal to the sympathies of the
jurors, calculated to influence their sentence
recommendation”) However, “prosecutorial
error alone does not automatically warrant
a mistrial.” Rhodes, 547 So.2d at 1206. We
must examine the entire record and the
nature of the improper comments made.
See, e.g., Richardson, 604 So.2d at 1109
(concluding that, in light of the entire
record, one comment by the prosecutor
was harmless beyond a reasonable doubt);
Rhodes, 547 So.2d at 1206 (stating that
even though the cumulative effect of
the prosecutor's five egregious comments
required reversal, “none of these comments
standing alone may have been so egregious
as to warrant a mistrial”). In light of the
record in this case, this single erroneous
comment was not so egregious as to
require reversal of the entire resentencing
proceeding.

Claim 9 and part of claim 8 involve
comments and instructions to the jury
regarding the nature and reason for the
resentencing proceeding. In response to
inquiries by the venire members, the trial
court explained that Kearse had been
found guilty by another jury and that
an appellate court had remanded the case
for resentencing. The court gave a similar
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instruction to the jury during the preliminary
instructions. Kearse claims that the court
erred by informing the jury of his previous
conviction (claim 9). He also raises as
error the prosecutor's comment that this
Court had directed a new proceeding to
recommend death (claim 8).

 When resentencing a defendant who has
previously been sentenced to death, caution
should be used in mentioning the defendant's
prior sentence. See Hitchcock v. State,
673 So.2d 859, 863 (Fla.1996). Making
the present jury aware that a prior jury
recommended death and reemphasizing this
fact could have the effect of preconditioning
the present jury to a death recommendation.
See id. To avoid this potential problem on
remand in such cases, this Court approved
the following instruction to explain to the
jury why it is considering the sentence:

Ladies and gentlemen of
the jury, the defendant
has been found guilty
of Murder in the First
Degree. [An appellate court
has reviewed and affirmed
the defendant's conviction.
However, the appellate
court sent the case back to
this court with instructions
that the defendant is
to have a new trial
to decide what sentence
should be imposed.]
Consequently, you will not

concern yourselves with the
question of [his][her] guilt.

Standard Jury Instructions in Criminal Cases
No. 96–1, 690 So.2d 1263, 1264 (Fla.1997).
No other instruction is to be given by
the court as to a prior jury's penalty-
phase verdict or why the case is before
the jury for resentencing at this time. See
Hitchcock, 673 So.2d at 863. The trial
court's instructions in the instant case were
consistent with this standard instruction.
Thus, we find no instructional error by
the court. We further note that defense
counsel specifically approved the instruction
when initially given to the venire and did
not object when it was read a second
time when new prospective jurors were
included in the venire. Defense counsel again
voiced his approval of the instruction which
was included in the standard preliminary
instructions given to the jury. Thus, even if
the instruction had been erroneous, the issue
was not properly preserved.

 The only real issue here is the prosecutor's
comment during jury selection that this
Court had affirmed Kearse's conviction, but
“said that there should be a proceeding
to recommend death.” While *1131  this
was clearly an erroneous statement by
the prosecutor, defense counsel neither
objected to the comment nor asked
for a curative instruction. Kearse argues
that the prosecutor's comment constituted
fundamental error which can be reviewed
without objection and that no instruction
could cure this error. The State contends
that the error was cured by the totality of
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the comments and the court's instructions
and that the error did not vitiate the entire
resentencing. The record shows that this was
an isolated misstatement by the prosecutor
and, as explained above, the trial court
correctly instructed the jury as to the nature
of the resentencing proceeding. Thus, no
relief is warranted on this basis.

Kearse claims that the court erred
in admitting photographs depicting the
victim's wounds and a surgical scar from
resuscitation efforts at the hospital and also
erred in admitting the medical examiner's
testimony detailing the victim's injuries
(claim 21). Before the medical examiner
testified, defense counsel objected to the
medical examiner's testimony, arguing that
the victim's injuries were not relevant to
any aggravating circumstance that the jury

would be instructed on 4  and thus should not
be admitted. The State responded that the
victim's injuries were relevant to show the
resentencing jury the entire context of the
homicide so that they would not be making
a sentencing recommendation in a vacuum
and that the injuries were also relevant to
show that a robbery occurred by showing
that force was used. The trial court overruled
the defense objection to the testimony, but
ruled that specific photographs must be
proffered for the court's approval. The State
limited the photographs to five, half of the
number of photographs introduced during
Kearse's first trial. Each of the photographs

depicted different injuries to the victim. 5

The prosecutor stated that this was the
“[f]ewest number of photographs” that the
State could find. The medical examiner used
these photos to explain the nature of the

victim's wounds and the cause of death.
The medical examiner testified that nine of
the gunshot wounds penetrated the victim's
body and four more struck his body but did
not penetrate it. He further stated that the
victim would have been unable to use his left
arm, unable to stand on his left leg, would
have been paralyzed by the injuries to his
spine, would possibly have been conscious
and capable of speech, and that he died from
massive internal hemorrhage.

 The test for the admission of evidence is
relevancy as to the “nature of the crime”
and not just as to whether the evidence
was admissible to prove any aggravating
or mitigating circumstances. See Wike v.
State, 698 So.2d 817, 821 (Fla.1997), cert.
denied, 522 U.S. 1058, 118 S.Ct. 714, 139
L.Ed.2d 655 (1998); see also § 921.141(1),
Fla. Stat. (1995) (stating that in a capital
sentencing proceeding “evidence may be
presented as to any matter that the court
deems relevant to the nature of the crime and
the character of the defendant”). Because
this was a resentencing proceeding, the jury
initially knew nothing about the facts of
the case. See Wike, 698 So.2d at 821. The
basic premise of the sentencing procedure
is that the sentencer is to consider all
relevant evidence regarding the nature of the
crime and the character of the defendant
to determine the appropriate punishment.
See id. Had this been the same jury
that *1132  originally determined Kearse's
guilt, the jury would have been allowed
to hear and see this evidence and more.
See id. Kearse's resentencing jury could
not be forced to make its sentencing
recommendation in a vacuum, and both
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the photographic evidence and the medical
examiner's testimony were relevant to the
nature of the crime. See Preston v. State,
607 So.2d 404, 410 (Fla.1992). Moreover, the
trial court has discretion to admit relevant
photographic evidence, and the fact that
photographs are gruesome does not render
the admission an abuse of discretion. See
id. Accordingly, we find no error in the
admission of the photographs or the medical
examiner's testimony.

 In claim 17, Kearse argues that the trial
court erred in giving the jury an instruction
on victim impact evidence. According to
Kearse, the instruction was vague and thus
did not give the jury adequate guidance
in how to consider the evidence and also
gave undue influence to the victim impact
evidence by calling it to the jury's attention.
We find no merit to this claim. Defense
counsel acknowledged that victim impact
evidence was admissible, but argued that
the law did not permit any instruction as
to the evidence. The State responded that
the instruction was necessary to inform
the jury that victim impact was not an
aggravating circumstance, to guide the jury
in its consideration of this evidence, and
to prevent the defense from arguing that
it was evidence that the State brought in
impermissibly. The trial court overruled the
defense objection and gave the following
instruction:

Now you have heard
evidence that concerns
the uniqueness of Danny
Parrish as an individual

human being and the
resultant loss to the
community's members by
the victim's death. Family
members are unique to
each other by reason of
the relationship and role
each has in the family.
A loss to the family is a
loss to both the community
of the family and to the
larger community outside
the family. While such
evidence is not to be
considered as establishing
either an aggravating or
mitigating circumstance,
you may still consider it as
evidence in the case.

 Defense counsel did not object to the
instruction as a misstatement of the law and
offered no alternative to the State's requested
instruction. Instead, defense counsel simply
argued that no instruction was required.
As this Court has repeatedly explained,
our approval of standard jury instructions
does not relieve a trial judge of his
or her responsibility under the law to
charge the jury properly and correctly
in each case. See, e.g., Standard Jury
Instructions in Criminal Cases (95–1),
657 So.2d 1152, 1153 (Fla.1995); In re
Use by Trial Courts of Standard Jury
Instructions in Criminal Cases, 431 So.2d
594, 598 (Fla.1981). Moreover, this Court's
approval of standard instructions does not
foreclose parties from “requesting additional
or alternative instructions.” Standard Jury
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Instructions In Criminal Cases (97–2), 723
So.2d 123, 123 (Fla.1998). The language
of the instruction given here mirrors this
Court's explanation of the boundaries of

victim impact evidence 6  and the language

in the victim impact evidence statute. 7

Moreover, the instruction given *1133
helped to guide the jury's consideration of
the victim impact evidence, including that
the evidence could not be viewed as an
aggravating circumstance. Thus, the court
did not err in giving this special instruction.

Claims 5, 6, and 18 involve the trial
court's consideration of various mitigating
circumstances. Kearse claims that the trial
court failed to evaluate the nonstatutory
mitigating circumstance of emotional or
mental disturbance (claim 6), erred in giving
little weight to his age as a mitigating
circumstance (claim 18), and did not conduct
a proper analysis as to the mitigating
circumstances in the sentencing order (claim
5). For the reasons explained below, we find
no error in the trial court's consideration of
the mitigating circumstances.

 Campbell v. State, 571 So.2d 415, 420
(Fla.1990), requires the sentencing court
to expressly evaluate in its written order
each mitigating circumstance proposed by
the defendant. Kearse contends that the
sentencing order here only contained a
summary analysis of the mitigation and that
this lack of detail does not permit this Court
to perform a meaningful review of the order
(claim 5). In a sentencing memo to the trial
court, Kearse's defense counsel listed forty
nonstatutory mitigating factors. Kearse
claims that the trial court failed to properly

analyze items 6 through 39 because each
factor was not specifically listed. Instead,
the court categorized these factors as
relating to Kearse's “difficult childhood and
his psychological and emotional condition
because of it.” Of these factors, the court
concluded that all but fetal alcohol effect
and organic brain damage were established
and entitled to some weight. The court
did not abuse its discretion in grouping
the nonstatutory mitigating circumstances
in this manner. See Reaves v. State, 639
So.2d 1, 6 (Fla.1994) (finding that trial
judge reasonably grouped several proffered
nonstatutory mitigating factors into three
factors).

Kearse also asserts that the trial court failed
to evaluate the nonstatutory mitigating
circumstances of emotional or mental
disturbance (claim 6). The sentencing
order explains that the trial court
rejected the statutory mental mitigating
circumstance because the disturbance was
not “extreme.” The order discusses the
evidence presented and notes that the experts
who testified disagreed as to the severity
of Kearse's disturbance. Additionally, the
sentencing order shows that the court did
consider Kearse's mental health evidence
as nonstatutory mitigation, found such
evidence to exist, and gave each of these
nonstatutory factors some weight.

 Finally, Kearse claims that the court erred
in its evaluation of his age (18 years and
3 months at the time of the shooting) as
a mitigator (claim 18). Where a defendant
is not a minor, no per se rule exists
which pinpoints a particular age as an
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automatic factor in mitigation. See Shellito
v. State, 701 So.2d 837, 843 (Fla.1997), cert.
denied, 523 U.S. 1084, 118 S.Ct. 1537, 140
L.Ed.2d 686 (1998). Instead, the trial judge
is to evaluate the defendant's age based on
the evidence adduced at trial and at the
sentencing hearing. See id. Deciding the
weight to be given a mitigating circumstance
is within the trial court's discretion, and its
decision is subject to the abuse-of-discretion
standard. See Cole v. State, 701 So.2d 845,
852 (Fla.1997). This Court has held that
the trial judge is in the best position to
judge a non-minor defendant's emotional
and maturity level, and this Court will not
second-guess the judge's decision to accept
age in mitigation but assign it only slight
weight. See Shellito, 701 So.2d at 844.

 Claims 19 and 20 both relate to
the trial court's consideration of the
“commission during a robbery” aggravating
circumstance. *1134  Kearse contends that
either the trial court should have merged
this factor with the avoid arrest/hinder
law enforcement aggravator or should not
have found this aggravator established at
all. Kearse argues that his case is similar
to Jones v. State, 580 So.2d 143, 146
(Fla.1991), in which this Court concluded
that the “committed during a robbery”
aggravator could not apply even though
the taking of the victim officer's gun may
have technically constituted a robbery. We
conclude, however, that the instant case is
distinguishable from Jones. In Jones, while
the taking of the officer's service revolver
was “technically an armed robbery, [it] was
only incidental to the killing, not the reason
for it.” 580 So.2d at 146. As noted in

our opinion, Jones took the gun and fled
after the officer had been fatally wounded
in the chest. Id. at 144–45. In the instant
case, the evidence shows that Kearse forcibly
took the officer's service pistol, turned the
weapon on the officer, and then killed
him. As noted in the court's sentencing
order, “[e]ven though [Kearse] may have
been motivated by his desire to avoid arrest
when he took the gun, the incident still
constituted a robbery under the definition of
that offense.” However, the trial court gave
this aggravator somewhat diminished weight
because this was not a planned activity like
a holdup. As explained in the sentencing
order, Kearse “took the weapon to effect
the killing and then kept it to conceal the
fingerprints and other evidentiary matters it
presented.” In light of these circumstances,
we conclude that the trial court properly
found this aggravator and it does not
constitute improper doubling.

 Kearse also argues that the death
sentence is disproportionate in this case
because of the quality of the mitigating
and aggravating circumstances (claim 4).
“Our proportionality review requires us
to ‘consider the totality of circumstances
in a case, and to compare it with other
capital cases. It is not a comparison between
the number of aggravating and mitigating
circumstances.’ ” Terry v. State, 668 So.2d
954, 965 (Fla.1996) (quoting Porter v. State,
564 So.2d 1060, 1064 (Fla.1990)).

 In the instant case, Kearse claims that
the robbery aggravator is so intertwined
with the avoid arrest aggravator that these
should be considered one aggravator. He
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also contends that the trial court did not
properly weigh the “lifetime of mitigation
leading up to this incident.” As discussed
above, however, the robbery aggravator
was properly found in this case and did
not constitute doubling. The trial court
also considered the various mitigating
circumstances urged by Kearse, considered
the suggested factors, and gave some weight
to them. The court concluded, however,
that “the statutory and nonstatutory
mitigating circumstances found proven are
not individually or in toto substantial
or sufficient to outweigh the aggravating
circumstances.” It is within the sentencing
judge's discretion to determine the relative
weight given to each established mitigator,
and that ruling will not be disturbed
if supported by competent, substantial
evidence in the record. See Spencer v. State,
691 So.2d 1062, 1064 (Fla.1996); Johnson v.
State, 660 So.2d 637, 646 (Fla.1995). Nor
does this Court conduct a reweighing of the
aggravating and mitigating circumstances.
Absent demonstrable legal error, we accept
those aggravating factors and mitigating
circumstances found by the trial court as
the basis for our proportionality review.
See State v. Henry, 456 So.2d 466, 469
(Fla.1984).

 Thus, the instant case involves two
aggravating factors (committed during
a robbery and avoid arrest/hinder law
enforcement/murder of a law enforcement
officer) and a number of nonstatutory
mitigating circumstances and the statutory
mitigating circumstance of age. The trial
court afforded the mitigating circumstances
only “some” or “little” weight. Kearse

cites Fitzpatrick v. State, 527 So.2d 809
(Fla.1988), as evidence that the death
sentence is disproportionate in his case.
*1135  While both cases involved the
murder of a law enforcement officer
in order to avoid arrest, Fitzpatrick is
distinguishable from the instant case.
The record in Fitzpatrick supported the
trial court's finding of the statutory
mitigators of extreme emotional or mental
disturbance, substantially impaired capacity
to conform his conduct to the requirements
of the law, and low emotional age. In
addition to eyewitness and family testimony
about Fitzpatrick's “psychotic” and “goofy”
behavior, several experts testified that
Fitzpatrick had an emotional age between
nine and twelve years old; a neurologist
testified that his examination revealed
“extensive brain damage with symptoms
resembling schizophrenia”; and all of the
experts agreed that Fitzpatrick suffered from
“extreme emotional and mental disturbance
and that his capacity to conform his
conduct to the requirements of the law was
substantially impaired.” Id. at 811–12. In
contrast, in the instant case the trial court
found no evidence of organic brain damage
and concluded that Kearse “exhibited
sophistication rather than naivete.” Thus,
Kearse's reliance on Fitzpatrick is misplaced.

To the contrary, we find the instant case
is comparable to Burns v. State, 699 So.2d
646, 651 (Fla.1997), cert. denied, 522 U.S.
1121, 118 S.Ct. 1063, 140 L.Ed.2d 123
(1998), in which we concluded that the
circumstances were “sufficient to support
the death penalty.” Burns also involved a
defendant who murdered a law enforcement
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officer in order to avoid arrest. As in the
instant case, the trial court merged these
factors into one aggravator and afforded it
great weight. Id. at 650. Also like the instant
case, Burns was “devoid of the statutory
mental mitigators,” and the statutory and
nonstatutory mitigators that were found
were afforded only “minimal weight.” Id.
Accordingly, we reject Kearse's contention
that his death sentence is disproportionate.

As his final claim, Kearse argues that
his death sentence must be vacated
because electrocution is cruel and
unusual punishment (claim 22). Any
question regarding the constitutionality of
electrocution has been resolved since Kearse
filed this appeal. See ch. 00–2, § 2, Laws of
Fla. (“A death sentence shall be executed by
lethal injection, unless the person sentenced
to death affirmatively elects to be executed
by electrocution.”) (signed into law by the
Governor on Jan. 14, 2000); Sims v. State,
754 So.2d 657, 664–65 (Fla.2000) (holding
that the retroactive application of the choice
statute did not violate Ex Post Facto clauses
of the state and federal constitutions).

For the reasons expressed above, we affirm
Kearse's sentence of death.

It is so ordered.

HARDING, C.J., and WELLS, LEWIS and
QUINCE, JJ., concur.

ANSTEAD, J., dissents with an opinion, in
which SHAW and PARIENTE, JJ., concur.

ANSTEAD, J., dissenting.
I have several concerns with the majority's
treatment of the issues, and especially
with the conclusion that this is one of
the most aggravated and least mitigated
murders requiring that the eighteen-year-old
defendant be executed.

PROPORTIONALITY

First, and most importantly, I cannot agree
that death is the appropriate penalty in this
case under the standards for proportionality
we have established. In State v. Dixon, 283
So.2d 1, 8 (Fla.1973), we stated that this
Court's review process is to ensure that
the death penalty is reserved for “the most
aggravated, the most indefensible of crimes.”
We recently reiterated this view in Cooper
v. State, 739 So.2d 82 (Fla.1999), wherein
we stated that “ ‘[o]ur law reserves the
death penalty only for the most aggravated
and least mitigated murders.’ ” Id. at 85
(quoting Almeida v. State, 748 So.2d 922, 933
(Fla.1999) *1136  (quoting Kramer v. State,
619 So.2d 274, 278 (Fla.1993))). Indeed,
despite the existence of multiple aggravating
factors, we vacated Cooper's sentence of
death because upon review of the record,
we found that the case was one of the most
mitigated killings that we have reviewed. See
id. at 86.

Based on the amount of mitigation presented
by the defense and accepted by the trial
court, and the presence of only one serious
aggravator, this case is clearly not one of
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the most aggravated, least mitigated of first-
degree murders. Rather, the killing resulted
from the impulsive act of an eighteen-
year-old who functions on a low average-
borderline intelligence level and has a
documented history of emotional problems.
Importantly, there is no evidence that Kearse
set out that night intending to commit any
crime, let alone murder. In fact, he had just
picked up a pizza and was returning home to
eat it with friends when this tragic incident
took place.

First, it is important to note that there is
only one serious aggravator present here.
The trial court found two aggravators after
concluding that the evidence supported
four aggravating circumstances, three of
which merged and could only be treated as
one: the murder was committed while the
defendant was engaged in a robbery; the
crime was committed for the purpose of
avoiding arrest; the crime was committed
to disrupt or hinder the enforcement of
the laws; and the victim of the crime
was a law enforcement officer engaged in
the performance of his official duties. As
required by law, the trial court merged the
second, third and fourth circumstances into
one single aggravator. In addition, the trial
court gave the first aggravator diminished
weight because although it was technically
satisfied, the record showed that unlike a
distinct and ordinary robbery, Kearse took
the weapon to effect the killing and then
kept it to conceal his fingerprints. Thus, we
are considering a death sentence based upon
only two aggravating factors, one of which
the trial court itself gave diminished weight.
In fact both of the aggravators are based

upon the same single factual predicate, the
defendant's impulsive and irrational reaction
to his confrontation with the police officer
victim.

As for mitigation, the trial court found
the defendant's age a mitigating factor to
which it attributed “some” weight. The trial
court also gave “some” weight to numerous
nonstatutory mitigators, which include the
defendant's: (1) acceptable behavior at trial;
(2) low IQ, impulsiveness, and inability to
reason abstractly; (3) impulsiveness with
memory problems and impaired social
judgment; (4) difficulty attending to and
concentrating on visual and auditory stimuli;
(5) difficulty with perceptual organizational
ability and poor verbal comprehension;
(6) impaired problem-solving flexibility; (7)
deficits in visual and motor performance;
(8) lower verbal intelligence; (9) poor
auditory short-term memory; (10) mild
retardation and ability to function at a third
grade level; (11) developmental learning
disability; (12) slow learning and need for
special assistance in school; (13) severe
emotional handicap; (14) impaired memory;
(15) impoverished academic skills; (16)
mental, emotional and learning disabilities;
(17) delayed developmental milestones;
(18) severe emotional disturbance as a
child; (19) difficult childhood due to
social and economical disadvantages; (20)
impoverished background; (21) improper
upbringing; (22) malnourishment; (23) lack
of opportunity to bond with natural father;
(24) loss of his father when young boy which
forced him to grow up without a male role
model; (25) upbringing in a broken home
and poverty; (26) dysfunctional family; (27)
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alcoholic mother; (28) neglect by mother;
(29) childhood trauma; (30) physical and
sexual abuse; and (31) life in the streets
after his mother gave up on him at an

early age. 8  *1137  The trial court rejected
Kearse's alleged factors that he suffers from
fetal alcohol effect and a brain disorder.

The majority relies on Burns v. State, 699
So.2d 646, 651 (Fla.1997), in finding the
sentence of death proportional. Burns was
a forty-two-year-old adult who had been
stopped by a police officer while trafficking
in cocaine. A struggle between Burns and
the police officer ensued, during which the
officer was killed. The trial court found one
aggravating factor, two statutory mitigators
and several nonstatutory mitigators. These
included: (1) Burns was one of seventeen
children raised in a poor rural environment
with few advantages, but was intelligent
and became continuously employed after
high school; (2) Burns contributed to his
community, graduated from high school,
worked hard to support his family, with
whom he had a loving relationship, and
was honorably discharged from the military,
albeit for excessive demerits after only one
month and seventeen days of active duty;
and (3) Burns had shown some remorse, had
a good prison record, behaved appropriately
in court, and demonstrated some spiritual
growth. See id. at 648–49.

Burns is patently distinguishable from this
case. First, unlike Kearse, Burns was in the
process of committing a serious felonious
criminal offense at the time he was stopped
by the officer. Indeed, the Court in Burns
explicitly relied on this fact to distinguish the

case from another case involving the murder
of a law enforcement officer in which we
had vacated the sentence of death. Second,
the extent and weight of the mitigation in
Burns pales in comparison to the mitigation
presented herein. Critically, unlike Kearse,
Burns was an intelligent forty-two year
old adult. There was no indication that
he suffered from any mental or emotional
difficulties.

Instead, this case is more comparable to
Brown v. State, 526 So.2d 903 (Fla.1988),
and Songer v. State, 544 So.2d 1010
(Fla.1989), both of which were cited by
Kearse in his appellate brief. In Brown, the
defendant killed a law enforcement officer
after being stopped during an investigation
into a recent robbery that Brown and his
companion had committed. We summarized
the mitigating evidence as follows:

According to expert
testimony, appellant had
an IQ of 70–75, classified
as borderline defective or
just above the level for
mild mental retardation.
At age ten, he had been
placed in a school for the
emotionally handicapped.
Although chronologically
eighteen, he had the
emotional maturity of
a preschool child. The
psychologist concluded
that both statutory mental
mitigating factors applied,
i.e., that the murder was
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an impulsive act committed
while appellant was under
the influence of serious
emotional disturbance and
while his capacity to
appreciate the criminality
of his conduct or conform
his conduct to the law
was substantially impaired.
Additionally, there was
testimony that appellant
was not a vicious
or predatory-type criminal
and rehabilitation thus was
likely.

526 So.2d at 908 (footnotes omitted). We
held it was error for the trial court to override
the jury's recommendation of life because
there was sufficient evidence in the record to
support the jury's recommendation. Id.

In Songer, the defendant killed a
law enforcement officer who apparently
approached Songer while he was sleeping
in his car. Songer had walked away
from a work release program several
days earlier. The trial court found one
aggravator (defendant was under sentence
of imprisonment) and several statutory
mitigators: the crime was committed while
Songer was under the influence of extreme
mental or emotional disturbance, Songer's
ability to appreciate the criminality of
his conduct or *1138  to conform his
conduct to the requirements of law
was substantially impaired, and his age,
twenty-three years old. The trial court
also found several nonstatutory mitigators:

Songer's sincere and heartfelt remorse;
his chemical dependency on drugs, which
caused significant mood swings; his history
of adapting well to prison life and
using the time for self-improvement; his
positive change of character attributes, as
manifested in a desire to help others; his
emotionally impoverished upbringing; his
positive influence on his family despite his
incarceration; and his developing strong
spiritual and religious standards. See 544
So.2d at 1011.

Like Kearse, the defendant in Songer was
not engaged in a serious felonious offense
at the time of the murder. However, unlike
Kearse, and arguably more aggravating,
the police officer in Songer was killed
by a hail of bullets as he approached
Songer's car. Although Songer involved only
one aggravating factor (which this Court
diminished due to the fact that Songer had
not been imprisoned), this distinction is
minimal compared to the factors presented
in this case. Here, the murder during a
robbery aggravator was given diminished
weight by the trial court and the major factor
centered on the fact that Kearse killed a law
enforcement officer.

Although Songer and Brown contained
proof of statutory mental mitigators, that
too does not constitute a serious distinction
because, although the trial court here did
not find any statutory mitigators, it found
the evidence sufficient to support numerous
nonstatutory mental mitigators. In other
words, the court found and gave weight to
Kearse's deprived childhood, his economic
and social disadvantages, and his low
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intelligence and emotional difficulties. As
noted above, none of these factors were
found by the trial court in Burns.

The bottom line is that this is clearly not
a death case. It is not one of the most
aggravated and least mitigated or among
the worst of the worst for which we have
reserved death as the only appropriate
response. What eighteen-year-old Kearse
did was horrible—but his actions in light of
the bizarre circumstances in this case do not
warrant the ultimate penalty of death.

AGE MITIGATOR

Whether a particular mitigating
circumstance exists and the weight to be
given to that mitigator are matters within
the discretion of the sentencing court. See
Campbell v. State, 571 So.2d 415, 420
(Fla.1990). The trial court's conclusions as
to the relative weight will be sustained
if “supported by ‘sufficient competent
evidence in the record.’ ” Id. (quoting
Brown v. Wainwright, 392 So.2d 1327, 1331
(Fla.1981)). In Shellito v. State, 701 So.2d
837 (Fla.1997), we stated that “whenever
a murder is committed by a minor, the
mitigating factor of age must be found
and weighed but that the weight can
be diminished by other evidence showing
unusual maturity.” Id. at 843. However,
where the defendant is not a minor, as in
the case herein, “no per se rule exists which
pinpoints a particular age as an automatic
factor in mitigation.” Id. “[I]f a defendant's
age is to be accorded any significant weight
as a mitigating factor, ‘it must be linked with

some other characteristic of the defendant
or the crime such as immaturity.’ ” Mahn
v. State, 714 So.2d 391, 400 (Fla.1998).
Thus, the existence and weight to be given
to this mitigator depends on the evidence
presented at trial and the sentencing hearing.
See Shellito, 701 So.2d at 843.

Here, the trial court found age as a
statutory mitigating factor. However, the
court gave this factor only “some” weight
because “the defendant had already been
through many stages of the criminal justice
system” including prison and had “exhibited
sophistication rather than naivete.” The
court noted that the obvious intent of the
statute was to give consideration to a youth
who acts from immaturity, but found that
that was not the case here. The *1139
judge's conclusion is not supported by the
evidence.

The evidence demonstrates that Kearse was
eighteen years old at the time of the offense.
As a child, he was placed in schools for the
emotionally handicapped. In 1991, after the
commission of the crime, Kearse underwent
a series of neuropsychological tests to
determine his intellectual functioning. These
tests revealed a verbal IQ of 75, placing
Kearse in the lower fifth percentile of
people in his age group. According to
one expert, this score places Kearse in the
borderline range of intelligence and means
that he has difficulty receiving, integrating,
and sequencing information. This expert
noted that Kearse's score is similar to
the score Kearse received when tested in
1981, which means that his intellectual
function did not significantly increase with
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age. Further testing indicated that in 1991
(at age eighteen) Kearse could spell on
a third grade level and do arithmetic on
a fourth grade level. According to the
defense expert, these scores indicate severe
learning problems. Although the State's
expert disputed several of the conclusions
offered by the defense experts, the State's
expert did not challenge the defense's
evidence as to learning disabilities except to
state his belief that Kearse could at least read
on a sixth grade level in order to take the
tests. The State's expert agreed that the test
results suggest that Kearse has intellectual
deficits and subnormal IQ.

The sentencing order fails to acknowledge
this evidence. Further, contrary to the trial
court's conclusion, the record establishes
that Kearse operated at an intellectual
level much lower than his chronological
age. Accordingly, I believe the trial court's
conclusion with regard to this mitigator is
erroneous. Greater weight should have been
given to this factor.

STANDARD OF REVIEW
FOR CAUSE CHALLENGES

I am also concerned that the majority
opinion is not upholding our prior rulings
that any doubts about impartiality should
be resolved in favor of granting a for-cause
challenge. In this case, Kearse challenged the
trial court's for-cause determination as to
three jurors: juror Jeremy who was excused
for cause based on her anti-death views and
jurors Barker and Foxwell who were not
excused for cause despite their pro-death

views. The majority holds that the trial court
did not err in excusing juror Jeremy because
she stated that her feelings about the death
penalty would impair her ability to impose
a death sentence. The majority further holds
that the trial court did not err in denying
Kearse's for-cause challenge as to the other
two jurors because, “[a]lthough they stated
certain biases and prejudices, each of them
also stated that could set aside their personal
views and follow the law in light of the
evidence presented.” Majority op. at 1129.
This analysis is incomplete.

In Singer v. State, 109 So.2d 7 (Fla.1959),
this Court stated “that if there is basis
for any reasonable doubt as to any juror's
possessing that state of mind which will
enable him to render an impartial verdict
based solely on the evidence submitted and
the law announced at the trial he should
be excused on motion of a party, or by
the court on its own motion.” Id. at 23–
24. The Singer opinion emphasized that
“a juror's statement that he can and will
return a verdict according to the evidence
submitted and the law announced at the trial
is not determinative of his competence, if
it appears from other statements made by
him or from other evidence that he is not
possessed of a state of mind which will enable
him to do so.” Id. at 24. We stressed that
the test should not be “whether the juror will
yield his opinion, bias or prejudice to the
evidence, but should be that whether he is
free of such opinion, prejudice or bias or,
whether he is infected by opinion, bias or
prejudice, he will, nevertheless, be able to put
such completely out of his mind and base his
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verdict only upon the evidence given at the
trial.” Id.

*1140  This Court applied the same rule in
Hill v. State, 477 So.2d 553 (Fla.1985), in
analyzing whether a juror should have been
excused for cause in light of that juror's views
on the death penalty. During voir dire, the
juror expressed a strong bias in favor of the
death penalty and, based on media accounts
of the events, had formed an opinion as to
the guilt or innocence of the participants.
However, the juror stated that he believed
he could set his opinion aside and listen to
the evidence presented in court. During voir
dire, the following was also said:

PROSECUTOR: Have you ever
thought about what type of case would
deserve a death sentence?

JOHNSON: Yes, sir, premeditated
murder, and felony murder.

When asked by defense counsel how
he was going to keep his preconceived
opinion from affecting his deliberations,
Mr. Johnson answered as follows:

Well, basically, like I said, I have not
associated that opinion with Mr. Hill. It
was just a blank feeling that ... someone
that shoots someone else should be
punished.

....

I feel anyone that shoots anyone else in
the type of incident as much as I know
about it now, the death penalty should
be imposed upon them. That's basically
what I felt at the time.

(Emphasis supplied). Later in the inquiry,
with regard to the imposition of the death
penalty, defense counsel asked:

Do you feel like from under the facts
that you know now, do you feel like this
might be an appropriate case?

JOHNSON: I don't feel I have really
been given any more facts than I have
before coming into the courtroom.

DEFENSE COUNSEL: You formed
an opinion before though?

JOHNSON: Yes, sir.

DEFENSE COUNSEL: Have you
discarded that opinion?

JOHNSON: Not necessarily.

DEFENSE COUNSEL: Do you feel
that in all cases of premeditated murder
that the death penalty should be
applied?

JOHNSON: It's a hard question to
answer.

DEFENSE COUNSEL: Yes, sir, sure
is.

JOHNSON: I'm not saying in all cases,
dependent upon the evidence.

DEFENSE COUNSEL: Are you still
inclined towards the death penalty in this
case if in fact there is a conviction?

JOHNSON: Yes, sir.
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DEFENSE COUNSEL: That's the
presumption that you came into this court
with?

JOHNSON: Yes, sir.

Id. at 555. This Court held that juror
Johnson should have been excused for cause
and explained that

[i]t is exceedingly important
for the trial court to ensure
that a prospective juror
who may be required to
make a recommendation
concerning the imposition
of the death penalty does
not possess a preconceived
opinion or presumption
concerning the appropriate
punishment for the
defendant in the particular
case. A juror is not impartial
when one side must
overcome a preconceived
opinion in order to prevail.
When any reasonable
doubt exists as to whether
a juror possesses the
state of mind necessary
to render an impartial
recommendation as to
punishment, the juror must
be excused for cause.

Id. at 556 (emphasis added).

Here, the trial court denied defense
challenges to jurors Barker and Foxwell
for cause based on their views as to
the appropriate punishment, and Kearse
was forced to peremptorily strike both
jurors. The majority opinion correctly states
the test for determining juror competency.
*1141  The majority also correctly states
the concept that a juror should be excused
for cause if any reasonable doubt exists
as to whether the juror possesses an
impartial state of mind. See majority op.
at 1128. However, contrary to the summary
conclusion of the majority opinion, it
appears the trial court erred in refusing to
excuse jurors Barker and Foxwell for cause,
and the majority fails to acknowledge our
holdings that any reasonable doubt requires
excusal of the juror.

Juror Barker stated that she favored
the death penalty. During voir dire, she
further stated that in deciding whether to
recommend life or death, she would “have
to be assured that the perpetrator would
not be put into prison where conjugal visits
would be allowed or perhaps the fact that
he could get out on a technicality.” She
then claims that she could recommend a
life sentence if she “was assured that there
would be no chance of parole at any time.”
Defense counsel informed juror Barker that
there would be no such assurances during
trial and asked whether that would be a
concern for her. The juror responded that
she would have to “weigh the evidence
and decide.” She later admitted that there
were circumstances where life would be the
appropriate penalty. Although juror Barker
claimed that she would weigh the evidence
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and decide accordingly, I am concerned
with her initial comment that she would
require assurances that a life sentence meant
a true life sentence. Her statements indicate
that the defense would have the burden
of assuring her that the defendant would
remain in prison for the rest of his life.
Despite juror Barker's promise to weigh
the evidence, her initial statements created
a reasonable doubt as to her ability to
consider life as one of the permissible forms
of punishment.

Juror Foxwell expressed frustration with the
criminal system, stating: “I don't understand
Florida law as far as he's already been tried
and convicted, I mean, why in the heck do we
have to go through all this expense again to
sentence him?” After a brief explanation by
defense counsel, juror Foxwell asserted that
he could listen to the evidence and follow
the law. However, he then stated that he
was a strong proponent of the death penalty
because there is nothing worse than taking a
life. Foxwell told the defense counsel that he
would “have to do a lot of talking” to change
his mind. The following colloquy occurred
next:

Defense counsel: All things being equal,
would it be fair to say that just knowing
what you know as of now about the
evidence you're going to hear, would it be
fair to say that you're going to tend to
recommend death under these facts based
upon your feelings?

Mr. Foxwell: Well you've already told
us he's been convicted. Now you got to
convince us another way, right?

Defense counsel: That's what I'm saying.
If that's the way you feel, correct?

Mr. Foxwell: Yes.

The next day, the State asked juror Foxwell
whether he could listen to the evidence and
make a determination based on the law as
instructed. The juror responded: “I would
try my damndest.” He further stated that
he would consider whatever evidence the
defense presented in mitigation.

That juror Foxwell stated that he would
listen to the evidence and would follow the
law is not dispositive if such assurances
are insufficient to overcome his earlier
statements concerning his preconceived
view about punishment. See Singer. Juror
Foxwell clearly stated that the defense would
have to “change his mind” in order to
overcome his belief that death was the
appropriate penalty. His statements during
voir dire created a reasonable doubt as to his
impartiality and the trial court should have
ruled in favor of the defense and excused

juror Foxwell for cause. 9

*1142  WITHDRAWAL
OF WAIVER OF VENUE

Article I, section 16 of the Florida
Constitution guarantees defendants the right
“to have a speedy and public trial by an
impartial jury in the county where the crime
was committed.” This Court has construed
this right as an important one which “must
not be lightly treated.” O'Berry v. State, 47
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Fla. 75, 86, 36 So. 440, 444 (1904); see also
Rhoden v. State, 179 So.2d 606, 607 (Fla. 1st
DCA 1965) (noting that right to jury trial
in county where crime was committed is a
right that should be “jealously guarded”).
Undoubtedly, Kearse had the constitutional
right to be tried in Port St. Lucie County
since that is where the crime was committed.
He waived that right, however, when he
requested a change of venue due to pretrial
publicity.

The trial court in this case concluded
that a defendant could not withdraw a
waiver of venue. Nevertheless, this Court
has recognized the proper withdrawal of
a waiver of another similar constitutional
right-the right to a jury trial. In fact, the same
constitutional provision that guarantees
defendants the right to be tried in the county
where the crime occurred also guarantees
defendants the right to be tried by an
impartial jury. See Art. I, § 16(a), Fla. Const.

In Floyd v. State, 90 So.2d 105 (Fla.1956),
the defendant waived his right to a jury trial
and then later attempted to withdraw that
waiver. This Court held that a defendant
may withdraw a waiver of jury trial if he or
she does so in good faith and the withdrawal
will not cause delay or harm to the State:

It would appear to us
that the fundamental and
cherished right of trial by
jury will best be protected
and be caused to “remain
inviolate” if the withdrawal
of the waiver to such a trial

is refused by a court only
when it is not seasonably
made in good faith, or is
made to obtain a delay,
or it appears that some
real harm will be done
to the public, i.e., the
State, such as unreasonable
delay or interruption of the
administration of justice,
real inconvenience to the
court and the State, or that
additional expense to the
State will be occasioned
thereby.

Id. at 106. Because there was nothing to show
that the State or the court would have been
inconvenienced in any way if the motion was
granted and no valid ground for denying
the motion had been asserted, this Court
held the trial court had abused its discretion
in denying Floyd's motion to withdraw the
waiver of jury trial. Id. at 107. The same
principle should apply here.

Because Kearse has a constitutional right
to be tried in the county where the crime
occurred and specifically requested to be

tried in St. Lucie county, 10  Kearse should
have been permitted to withdraw his earlier
waiver of venue. The motion appears to have
been made in good faith, and there is no
evidence in the record that the State or the
court would have been inconvenienced.

Importantly, the record reflects that many
phases of the proceedings occurred in St.
Lucie County and it does not appear
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the state would have been harmed if this
case remained there. During Kearse's initial
*1143  trial, and despite the change of venue
to Indian River County, the trial court
transferred the case back to St. Lucie County
for sentencing, from which the notice of
appeal was subsequently filed. On appeal,
this Court remanded the case to St. Lucie
County for resentencing. The crime occurred
in St. Lucie County, the pretrial hearings
were being held in St. Lucie County, and the
trial court did not anticipate any problems
with obtaining an available courtroom in
St. Lucie County. Because a jury had to be
impaneled in either county, there was no
showing that holding the resentencing in St.
Lucie County would cause additional delays.
Although the court was concerned with
pretrial publicity and its effect on the ability
to find impartial jurors, there is no evidence
that it would be difficult or impossible to
obtain an impartial jury in St. Lucie County.
The trial was originally held in 1991 and the
resentencing took place in 1996, five years
later. Thus, at this stage of the proceedings,
there was no showing that the parties could
not have obtained an impartial jury.

Further, Kearse's motion appears to have
been made in good faith. He argued
that holding the resentencing in Indian
River County could prejudice his case
because of a difference in the number
of African Americans in Indian River
County compared to St. Lucie County. He
pointed out that the percentage of African
Americans in the population in St. Lucie
County was almost twice the percentage of
African Americans in Indian River County.
In addition to the differences in the racial

makeup of the two counties, Kearse noted
the fact that the prosecutor had recently
been elected a judge in Indian River County.
Under these circumstances, the trial court
abused its discretion in denying Kearse's
request to be resentenced in St. Lucie
County.

PROSECUTOR'S “NO
MERCY” ARGUMENT

During the State's opening statement to the
jury, the prosecutor identified the facts he
believed the evidence would show and then
concluded with the following remarks:

Now I don't know what the Defense
is going to show you in an attempt to
mitigate this horrible crime. We have some
idea based on voir dire, but we'll have to
wait and see. But whatever that mitigation
is, I would ask you now, listen to it,
consider it and then ask yourself what
does this have to do with the true character
of the Defendant on January 18th, 1991
when he took that gun and pulled that

trigger 14 times. 11

We are here because this Defendant is
guilty of murder. We are here because
the Defendant wants to live, even though
he denied that right to Officer Parrish.
The bottom line, Ladies and Gentlemen,
is we're here seeking justice on behalf
of Officer Danny Parrish. A voice we're
going to bring from six years ago demand
justice. We are here asking you to show
this Defendant the same mercy he showed
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Officer Parrish, except in this courtroom it
will be in accordance with the law.
Defense counsel moved for mistrial on
the “no mercy” argument. Following the
trial court's denial of the defense motion,
the prosecutor reiterated its “no mercy”
argument, stating “at the end of this
proceeding, we're going to ask you to show
this Defendant the same consideration
that he showed Officer Parrish almost six
years ago [by sentencing him to death].”

The majority opinion agrees that the
prosecutor's remarks were improper. *1144
However, the majority holds that the
prosecutor's “no mercy” comment during
opening statement to the jury was not
prejudicial. The opinion relies on Rhodes
v. State, 547 So.2d 1201 (Fla.1989), and
Richardson v. State, 604 So.2d 1107
(Fla.1992), in support of its conclusion that
although the “no mercy” comments were
improper, they do not require reversal. Both
cases can be distinguished by the simple fact
that they involved statements made during
closing argument.

Here, the prosecutor's remarks are especially
troubling because the comment was made
during opening statement. The defense did
not present opening remarks at this stage

of the proceeding, having reserved the right
to make an opening statement at a later
time. The purpose of opening statement
is to recite the facts the attorney believes
will be proven by the evidence at trial.
See Occhicone v. State, 570 So.2d 902,
903 (Fla.1990). Arguments and personal
opinions are inappropriate. See First v.
State, 696 So.2d 1357, 1358 (Fla. 2d
DCA 1997) (reversing for new trial where
prosecutor expressed personal belief during
opening statement that defendant's alibi
witness was a “liar”). The prosecutorial
comments here set the course for the entire
proceeding because they established that
justice could only be served by imposing
death (i.e., the same fate met by Officer
Parrish). Thus, the jury started listening to
the State's evidence immediately after the
prosecutor's erroneous remarks. Under these
circumstances, it is difficult to say that the
prosecutor's final words had no effect on the
jurors' minds.

SHAW and PARIENTE, JJ., concur.
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Footnotes
1 Rule 3.202(a) was amended on rehearing to provide that the state must give written notice of its intent to seek the death

penalty within forty-five days from the date of arraignment. See Amendments to Fla. Rule of Crim. Pro. 3.220–Discovery,
674 So.2d 83, 85 (Fla.1995). Prior to the amendment, the state had ten days from arraignment to give such notice. See
id. at 84.

2 Rule 3.202(c) was amended on rehearing to provide that the defendant must give notice of intent to present expert
testimony of mental mitigation “not less than 20 days before trial.” Amendments to Fla. Rule of Crim. Pro. 3.220–
Discovery, 674 So.2d 83, 85 (Fla.1995). Prior to the amendment, the defendant was required to give notice of such intent
“within 45 days from the date of service of the state's notice of intent to seek the death penalty.” Id. at 84.

3 Florida Rule of Criminal Procedure 3.220 governs discovery in all criminal proceedings.
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4 The State did not seek to establish either the cold, calculated, and premeditated or the heinous, atrocious, or cruel
aggravating factors.

5 The photographs included: the victim's left arm depicting a bullet entry which shattered the bone; the victim's left leg
where bullets shattered the two leg bones; the victim's back depicting impact injuries from bullets that stuck the victim's
bulletproof vest and other wounds where bullets either entered and exited the body or were lodged under the skin;
the victim's front depicting eight bullet impacts, one exit wound, and a surgical scar on the front of the abdomen from
resuscitation efforts by medical personnel; and an x-ray depicting bullets inside the victim's body and injury to his spine.

6 See, e.g., Bonifay v. State, 680 So.2d 413, 419–20 (Fla.1996) (“Clearly, the boundaries of relevance under the statute
include evidence concerning the impact to family members. Family members are unique to each other by reason of the
relationship and the role each has in the family. A loss to the family is a loss to both the community of the family and
to the larger community outside the family.”).

7 Section 921.141(7), Florida Statutes (1997), provides:
VICTIM IMPACT EVIDENCE.—Once the prosecution has provided evidence of the existence of one or more
aggravating circumstances as described in subsection (5), the prosecution may introduce, and subsequently argue,
victim impact evidence. Such evidence shall be designed to demonstrate the victim's uniqueness as an individual
human being and the resultant loss to the community's members by the victim's death. Characterizations and opinions
about the crime, the defendant, and the appropriate sentence shall not be permitted as a part of victim impact evidence.

8 These factors were not individually listed in the sentencing order. Rather, the trial court grouped them together and treated
them categorically. The list of factors is contained in the Defendant's Memorandum Regarding Sentencing.

9 Because Kearse was forced to use two of his peremptory strikes in order to remove jurors Barker and Foxwell from the
panel, exhausted his peremptory challenges, and was denied additional peremptory strikes, the denial of the for-cause
challenges constitutes reversible error. See Hill, 477 So.2d at 556 (“[I]t is reversible error for a court to force a party to use
peremptory challenges on persons who should have been excused for cause, provided the party subsequently exhausts
all of his or her peremptory challenges and an additional challenge is sought and denied.”).

10 As the majority points out in its opinion, the record reflects that Kearse initially requested that resentencing be held in
Indian River County. However, the majority fails to mention that after the recusal of Judge Walsh, the defense renewed
its motion to establish venue in St. Lucie County and at a hearing on the matter, Kearse stated that he would prefer to
be tried in St. Lucie County.

11 This remark is also troubling because the prosecutor essentially is telling the jury that whatever the defense presents
as mitigation about the defendant's background does not matter. Although this too was an improper expression of the
prosecutor's personal opinion on evidence that had not yet been submitted, it was not objected to at trial and appellate
counsel did not present this issue on appeal. Thus, this issue is not presently before the Court.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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662 So.2d 677
Supreme Court of Florida.

Billy Leon KEARSE, Appellant,
v.

STATE of Florida, Appellee.

No. 79037.
|

June 22, 1995.
|

Rehearing Denied Nov. 9, 1995.

Synopsis
Defendant was convicted in the Circuit
Court, St. Lucie County, Marc A. Cianca,
J., of robbery with firearm and first-degree
murder in connection with shooting death
of police officer. Defendant appealed. The
Supreme Court held that: (1) trial court did
not err in giving expanded jury instruction
on premeditation which accurately stated
law; (2) any error in trial court's referring
to homicide as “murder” in expanded
premeditation instruction was harmless; (3)
jury was properly instructed on escape as
underlying felony of felony murder; (4)
defendant failed to establish claim that
improper denial of challenges for cause
of prospective jurors improperly forced
him to peremptorily strike objectionable
jurors; (5) trial court did not abuse its
discretion in granting additional peremptory
challenge to state as well as defendant;
(6) testimony as to purpose for two-
handed gun grip was relevant to issue
of premeditation; (7) authorities had
probable cause to arrest defendant; (8)
erroneous admission of hearsay testimony
was harmless; (9) aggravating sentencing

factor of “commission during a robbery”
was properly found and did not constitute
doubling; (10) aggravating factors of
“avoid arrest/hinder enforcement of laws”
and “murder of a law enforcement
officer” were duplicative; (11) denial of
requested instruction on cold, calculated,
and premeditated aggravating circumstance
was error; and (12) murder was not
“heinous, atrocious, or cruel.”

Convictions affirmed, sentence vacated and
remanded.

McDonald, Senior Justice, filed concurring
and dissenting opinions.

Attorneys and Law Firms

*680  Richard L. Jorandby, Public Defender
and Jeffrey L. Anderson, Asst. Public
Defender, West Palm Beach, for appellant.

Robert A. Butterworth, Atty. Gen. and Sara
D. Baggett, Asst. Atty. Gen., West Palm
Beach, for appellee.

Opinion

PER CURIAM.

We have on appeal the judgment and
sentence of the trial court imposing the
death penalty upon Billy Leon Kearse.
We have jurisdiction pursuant to article V,
section 3(b)(1) of the Florida Constitution.
For the reasons set forth below, we affirm
Kearse's convictions, but vacate his death
sentence and remand for a new penalty phase
proceeding before a jury.
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Kearse was charged with robbery with a
firearm and first-degree murder in the death
of Fort Pierce police officer Danny Parrish
on January 18, 1991. After Parrish observed
Kearse driving in the wrong direction on a
one-way street, he called in the vehicle license
number and stopped the vehicle. Kearse was
unable to produce a driver's license, and
instead gave Parrish several alias names that
did not match any driver's license history.
Parrish then ordered Kearse to exit the car
and put his hands on top of the car. While
Parrish was attempting to handcuff Kearse,
a scuffle ensued, Kearse grabbed Parrish's
weapon and fired fourteen shots. Thirteen of
the shots struck Parrish, nine in his body and
four in his bullet-proof vest. A taxi driver
in the vicinity heard the shots, saw a dark
blue vehicle occupied by a black male and
female drive away from the scene, and called
for assistance on the police officer's radio.
Emergency personnel transported Parrish to
the hospital where he died from the gunshot
injuries.

The police issued a be-on-the-lookout
(BOLO) for a black male driving a dark
blue 1979 Monte Carlo. By checking the
license plate that Officer Parrish had called
in, the police determined that the car was
registered to an address in Fort Pierce.
Kearse was arrested at that address. After
being informed of his rights and waiving
them, Kearse confessed that he shot Parrish
during a struggle that ensued after the traffic
stop.

The jury convicted Kearse of both charged
counts and recommended the death penalty
by a vote of eleven to one. In sentencing

Kearse to death, the judge found four
aggravating circumstances: 1) the murder
was committed while the defendant was
engaged in a robbery; 2) the murder
was committed to either avoid arrest or
hinder the enforcement of laws; 3) the
murder was especially heinous, atrocious,
or cruel (HAC); and 4) the victim
of the murder was a law enforcement
officer engaged in the performance of his
official duties. § 921.141(5)(d), (e), (g),
(h), (j), Fla.Stat. (1991). The judge found
two statutory mitigating circumstances:
the murder was committed while the
defendant was under the influence of
extreme mental or emotional disturbance;
and the defendant's capacity to appreciate
the criminality of his conduct or to conform
his conduct to the requirements of law was
substantially impaired. § 921.141(6)(b), (f),
Fla.Stat. (1991). The judge also found three
nonstatutory mitigating circumstances: the
defendant's impoverished and culturally
deprived background; the defendant was
severely emotionally disturbed as a child;
and the defendant's IQ is just above
the retarded line. However, the judge
determined that none of the mitigating
circumstances “are substantial or sufficient
to outweigh any aggravating circumstance.”

On appeal, Kearse raises the following
issues: 1) the denial of the requested limiting
instruction on the consideration of duplicate
*681  aggravating circumstances; 2) the
aggravating circumstances of murder of a
law enforcement officer and avoid arrest
or hinder enforcement of laws constituted
improper doubling; 3) the court's failure to
find Kearse's age to be a mitigating factor;
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4) the consideration of the aggravating
circumstance of committed while engaged
in the commission of a robbery; 5)
finding that the murder was HAC; 6) the
denial of the requested instruction on the
cold, calculated, and premeditated (CCP)
aggravating circumstance; 7) the prosecutor
engaged in misconduct during the penalty
phase; 8) the aggravating circumstance of
committed while engaged in the commission
of a robbery was based on the same aspect
of the offense as the other aggravating
circumstances; 9) the death penalty is not
proportional; 10) the admission of evidence
regarding Kearse's emotional state during
the penalty phase; 11) the giving of the
State's special requested instruction on
premeditated murder over defense objection;
12) instructing the jury on escape as the
underlying felony of felony murder; 13)
the denial of defense challenges for cause
of prospective jurors; 14) the admission of
testimony regarding the purpose of a two-
handed grip on a gun; 15) the denial of
defense motions to suppress evidence on
the basis that Kearse's warrantless arrest
was not based on probable cause; 16)
the instruction on reasonable doubt denied
Kearse due process and a fair trial; 17)
the admission of hearsay evidence during
the guilt phase; 18) the introduction of
evidence in the penalty phase that Kearse
had been previously convicted of robbery;
19) the admission of Kearse's alleged
disciplinary record during the penalty
phase; 20) the constitutionality of the
felony murder aggravating circumstance;
21) the denial of the requested instruction
regarding the weight to be afforded the
jury's recommended sentence; 22) the denial

of the requested instruction regarding
mitigating circumstances; 23) the denial
of the requested instruction regarding the
burden of proof in the penalty phase; 24) the
constitutionality of Florida's death penalty
statute; and 25) the constitutionality of
the aggravating circumstances found in this
case.

Guilt Phase

 Issues 11–17, which relate to the guilt phase
proceedings, are without merit. Kearse
claims that the standard instruction on
reasonable doubt which was given in this
case is constitutionally infirm (issue 16).
This issue was not properly preserved as
counsel raised no objection below. However,
even if preserved, we would find no
merit to this claim as this Court has
previously considered and rejected similar
constitutional challenges directed at the
reasonable doubt instruction. See Esty v.
State, 642 So.2d 1074, 1080 (Fla.1994);
accord Brown v. State, 565 So.2d 304, 307
(Fla.), cert. denied, 498 U.S. 992, 111 S.Ct.
537, 112 L.Ed.2d 547 (1990), abrogated on
other grounds, Jackson v. State, 648 So.2d 85
(Fla.1994).

 In issue 11, Kearse argues that the trial
court erred in reading a special instruction
on premeditation. The following language
was added to the standard instruction on
premeditation:

Among the ways that
premeditation may be
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inferred is from evidence as
to the nature of the weapon
used, the manner in which
the murder was committed
and the nature and manner
of the wounds inflicted.

Kearse contends that this instruction
improperly highlighted the State's evidence
through the court's voice, permitted the jury
to infer premeditation based on insufficient
evidence, and constituted an improper
comment on the evidence because the court
called the killing a “murder.” The State
argues that these were not the grounds
on which Kearse objected to the special
instruction below, and thus he is precluded
from raising them for the first time on
appeal. Our review of the record reveals
that defense counsel objected that the special
instruction “doesn't accurately state the law”
and “limits the jury to what they may look at
in inferring the existence of premeditation.”
These objections and the discussion that
followed can be fairly interpreted to cover
the first two legal grounds raised in this
appeal. Thus, these contentions have been
preserved for our review.

 As this Court explained in State v.
Bryan, 287 So.2d 73, 75 (Fla.1973), cert.
denied, *682  417 U.S. 912, 94 S.Ct. 2611,
41 L.Ed.2d 216 (1974), the standard jury
instructions should be used to the extent
applicable in the judgment of the trial
court. However, the trial judge still has the
responsibility to “ ‘properly and correctly ...
charge the jury in each case,’ ” id. (quoting
In re Standard Jury Instructions in Criminal

Cases, 240 So.2d 472, 473 (Fla.1970)),
and the judge's decision regarding the
charge to the jury “has historically had the
presumption of correctness on appeal.” Id.

 In the instant case, the judge instructed the
jury that premeditation could be inferred
from such evidence as the nature of the
weapon used, the manner in which the
murder was committed, and the nature
and manner of the wounds inflicted. The
State sought this more detailed definition
of premeditation as this element of the
offense was the foremost issue in dispute.
Although the added language is not part
of the standard jury instruction, it is an
accurate statement of the law regarding
premeditation. See Sireci v. State, 399 So.2d
964, 967 (Fla.1981) (“Evidence from which
premeditation may be inferred includes
such matters as the nature of the weapon
used, the presence or absence of adequate
provocation, previous difficulties between
the parties, the manner in which the
homicide was committed and the nature
and manner of the wounds inflicted.”), cert.
denied, 456 U.S. 984, 102 S.Ct. 2257, 72
L.Ed.2d 862 (1982). Thus, the trial court did
not err by giving this expanded instruction
on premeditation.

 We do agree with Kearse that the trial
court erred by referring to the homicide
as a “murder” in the expanded instruction.
However, Kearse did not object to the
special instruction on this ground and thus
did not preserve this issue for appeal. See
Steinhorst v. State, 412 So.2d 332, 338
(Fla.1982) (“[I]n order for an argument
to be cognizable on appeal, it must be

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973136657&pubNum=735&originatingDoc=I7c45dcf90c8411d98220e6fa99ecd085&refType=RP&fi=co_pp_sp_735_75&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_75
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973136657&pubNum=735&originatingDoc=I7c45dcf90c8411d98220e6fa99ecd085&refType=RP&fi=co_pp_sp_735_75&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_75
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973205349&pubNum=708&originatingDoc=I7c45dcf90c8411d98220e6fa99ecd085&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973205349&pubNum=708&originatingDoc=I7c45dcf90c8411d98220e6fa99ecd085&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970204468&pubNum=735&originatingDoc=I7c45dcf90c8411d98220e6fa99ecd085&refType=RP&fi=co_pp_sp_735_473&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_473
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970204468&pubNum=735&originatingDoc=I7c45dcf90c8411d98220e6fa99ecd085&refType=RP&fi=co_pp_sp_735_473&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_473
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981115907&pubNum=735&originatingDoc=I7c45dcf90c8411d98220e6fa99ecd085&refType=RP&fi=co_pp_sp_735_967&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_967
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981115907&pubNum=735&originatingDoc=I7c45dcf90c8411d98220e6fa99ecd085&refType=RP&fi=co_pp_sp_735_967&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_967
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982219937&pubNum=708&originatingDoc=I7c45dcf90c8411d98220e6fa99ecd085&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982219937&pubNum=708&originatingDoc=I7c45dcf90c8411d98220e6fa99ecd085&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982110657&pubNum=735&originatingDoc=I7c45dcf90c8411d98220e6fa99ecd085&refType=RP&fi=co_pp_sp_735_338&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_338
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982110657&pubNum=735&originatingDoc=I7c45dcf90c8411d98220e6fa99ecd085&refType=RP&fi=co_pp_sp_735_338&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_338


Kearse v. State, 662 So.2d 677 (1995)

20 Fla. L. Weekly S300, 20 Fla. L. Weekly S565

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 5

the specific contention asserted as legal
ground for the objection, exception, or
motion below.”). Moreover, even if properly
preserved, the error would be harmless
beyond a reasonable doubt when viewed in
the context of the entire instruction given
and the evidence of premeditation presented.
State v. DiGuilio, 491 So.2d 1129 (Fla.1986).

Kearse also contends that the court erred
in instructing the jury on escape as
the underlying felony of felony murder
(issue 12). Kearse objected to the escape
instruction on two grounds: that he had
insufficient notice that the State would rely
upon escape as the underlying felony because
it did not allege escape in the indictment; and
that the elements of escape were not proven
during the trial. We find no error on either
point.

 The State need not charge felony murder
in an indictment in order to prosecute
a defendant under alternative theories of
premeditated and felony murder when the
indictment charges premeditated murder.
O'Callaghan v. State, 429 So.2d 691, 695
(Fla.1983); Knight v. State, 338 So.2d
201, 204 (Fla.1976). In O'Callaghan, we
concluded that the defendant was not
prejudiced by the lack of a felony murder
charge in his indictment or by the
instructions given to the jury on the crime
as charged in the indictment. 429 So.2d at
695. Because the State has no obligation to
charge felony murder in the indictment, it
similarly has no obligation to give notice
of the underlying felonies that it will rely
upon to prove felony murder. As we
explained in O'Callaghan, “because of our

reciprocal discovery rules, [a defendant has]
full knowledge of both the charges and the
evidence that the state [will] submit at trial.”
Id. Moreover, the underlying felonies that
the State can rely upon to prove felony
murder are limited by statute. See § 782.04(1)
(a) 2, Fla.Stat. (1991). Thus, a defendant
also has statutory notice of the possible
underlying felonies, including escape. See §
782.04(1)(a) 2.g.

Kearse further argues that the instruction
should not have been given because
the elements of escape were not proven
independent of his confession. Specifically,
Kearse argues that the element of arrest was
not proven. See Kyser v. State, 533 So.2d
285, 287 (Fla.1988) (“For there to be an
escape, there must first be a valid arrest.”).

 An arrest is legally made when there
is a purpose or intention to effect an
arrest, an actual or constructive seizure
or detention is made by a person having
present power to control the person arrested,
and *683  such purpose or intention is
communicated by the arresting officer to,
and understood by, the person whose arrest
is sought. State v. Parnell, 221 So.2d
129, 131 (Fla.1969); Melton v. State, 75
So.2d 291, 294 (Fla.1954). Kearse argues
that, absent his confession, there was no
evidence presented that Officer Parrish
communicated that Kearse was under arrest.
See Ruiz v. State, 388 So.2d 610, 611 (Fla.
3d DCA 1980) (“[W]hen a confession is
relied upon to satisfy the state's burden
of proof to establish the defendant's guilt,
there must be either direct or circumstantial
evidence—apart from the confession—of the
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so-called corpus delicti of the offense with
which he is charged.”), review denied, 392
So.2d 1380 (Fla.1981). We do not agree
with Kearse's argument. Rhonda Pendleton,
Kearse's companion in the car at the time of
the stop, testified that Officer Parrish told
Kearse that he would “haul his ass in” if
Kearse did not tell him his correct name or
admit that his license had been suspended.
When Kearse was not forthcoming, Parrish
asked him to get out of the car and to
put his hands on top of the car. Parrish's
handcuffs were found on the ground at the
scene. Pendleton also testified that Kearse
explained that he shot Parrish “because his
probation was suspended and the police was
[sic] looking for him already.” These facts
constitute competent, substantial evidence
of the arrest element of escape independent
of Kearse's confession. Thus, the court did
not err by giving the escape instruction.
Moreover, had the court erred in giving
this instruction, the error would be harmless
beyond a reasonable doubt in light of the
evidence establishing premeditated murder
and felony murder based on the underlying
felony of robbery. DiGuilio.

 In issue 13, Kearse contends that the
court improperly denied his challenges for
cause of five prospective jurors, thereby
forcing him to peremptorily strike the
objectionable jurors. In order to preserve
this issue for appellate review, a defendant
must exhaust all peremptory challenges
and seek an additional challenge which
is denied. Hill v. State, 477 So.2d 553,
556 (Fla.1985); accord Trotter v. State, 576
So.2d 691, 693 (Fla.1990). As explained
in Trotter, the defendant “initially must

identify a specific juror whom he otherwise
would have struck peremptorily. This juror
must be an individual who actually sat
on the jury and whom the defendant
either challenged for cause or attempted
to challenge peremptorily or otherwise
objected to after his peremptory challenges
had been exhausted.” 576 So.2d at 693
(footnotes omitted).

 Defense counsel initially removed four
of the challenged jurors with peremptory
challenges. After exhausting all peremptory
challenges, counsel requested an unspecified
number of additional challenges to strike
jurors “that were challenged for cause which
were improperly denied.” When asked to
identify the objectionable jurors, defense
counsel named only prospective juror Shawl.
The court subsequently granted each side
an additional peremptory challenge, and the
defense exercised this challenge to strike
Shawl. The defense identified no other jurors
that it would have stricken if given the
opportunity. Thus, Kearse has failed to
establish this claim. See Trotter, 576 So.2d at
693.

 Kearse also argues that the State received
an unwarranted advantage when the court
granted each side an extra peremptory
challenge. He contends that he alone was
disadvantaged by the denial of challenges
for cause, yet the State received the benefit
of an extra challenge. We agree with
the State that this issue has not been
preserved for review as Kearse raised no such
objection below. However, even if properly
preserved, we find no merit to this argument.
Florida Rule of Criminal Procedure 3.350(e)
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provides that “[t]he trial judge may exercise
discretion to allow additional peremptory
challenges when appropriate.” We find no
abuse of discretion in granting an additional
peremptory challenge to the State in this
case.

 The next issue involves the court's admission
of testimony regarding the purpose for a
two-handed gun grip (issue 14). During
direct examination by the State, a police
officer recounted Kearse's account of the
shooting, including the fact that Kearse fired
the initial shot with one hand but switched
to a two-handed grip before firing *684  the
remaining shots. Defense counsel objected
when the officer was asked what purpose a
two-handed grip served. The court overruled
the objection and the witness responded,
“Better control, better accuracy.” Kearse
argues that the court erred in admitting this
testimony as it was not probative of Kearse's
mindset at the time of the shooting.

 A trial judge's ruling on the admissibility
of evidence will not be disturbed absent an
abuse of discretion. Blanco v. State, 452
So.2d 520 (Fla.1984), cert. denied, 469 U.S.
1181, 105 S.Ct. 940, 83 L.Ed.2d 953 (1985).
We do not find that the court abused its
discretion in admitting this testimony which
was relevant to the issue of premeditation.

 Kearse argues that the trial court
erred in denying his motion to suppress
certain physical evidence and his post-arrest
confession (issue 15). Kearse contends that
the evidence was the fruit of an illegal arrest
because his warrantless arrest was not based
on probable cause. “The probable cause

standard for a law enforcement officer to
make a legal arrest is whether the officer
has reasonable grounds to believe the person
has committed a felony. The standard of
conclusiveness and probability is less than
that required to support a conviction.”
Blanco, 452 So.2d at 523.

The record reveals the following facts
regarding Kearse's arrest. The police had
issued a BOLO for a black male driving
a dark blue 1979 Monte Carlo. This man
was suspected of shooting Parrish and was
believed to be in possession of the officer's
missing gun. By checking the license plate,
the police determined that the car was
registered to the address in Fort Pierce
where Kearse was arrested. The police also
knew that the shooter had told Parrish
that his name was Dwight D. Fuller or

Phillips. 1  When police officers arrived at
the Fort Pierce address, a person leaving
the residence told the officers that he just
had talked to someone named Derrick or
Dwight inside the house. The officers also
spotted a Monte Carlo matching the BOLO
vehicle in the backyard. Two black men were
exiting the front door when the arresting
officers approached the house. One of the
men returned to the house when he saw
the officers. When the officers asked the
remaining man where Dwight was, the man
replied that he was Derrick and that “the guy
you want just went in the house” and offered
to get him. The officers remained at the open
front door until Kearse appeared. They then
arrested him inside the house.

Based upon these facts, we agree with
the trial court's determination that the
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authorities had probable cause to arrest
Kearse. Therefore, the physical evidence
seized after the arrest and Kearse's later
confession, made after receiving and waiving

his Miranda 2  rights, did not require
suppression.

As his final guilt phase issue, Kearse
contends that the trial court erred in
admitting three hearsay statements into
evidence over his objections (issue 17). The
evidence at issue includes the testimony
of Detective James Tedder that Parrish
radioed to dispatch for a driver's license
check on several names that Kearse had
given to Parrish, the audio tape of the
transmissions between Parrish and dispatch,
and Tedder's testimony regarding where
Parrish was found at the scene.

 We find no error in the admission
of Tedder's testimony regarding the
transmissions to dispatch or the tape of
those transmissions. The State did not offer
this evidence to prove the truth of the
matter asserted, but rather to establish the
sequence of events and to explain why
the police investigation focused on Kearse
as the perpetrator. See Crump v. State,
622 So.2d 963, 969 (Fla.1993). Moreover,
if the court did err in admitting any of
this evidence, the error would be harmless
beyond a reasonable doubt. DiGuilio. The
same information regarding Kearse's use
of an alias was admitted *685  without
defense objection through the testimony of
Pendleton and the State exhibits of Parrish's
ticket book and notepad and a printout of
the BOLO.

 However, we do agree with Kearse
that the court erred in overruling his
objection to Tedder's testimony regarding
Parrish's location at the scene. Because
Parrish had been removed by emergency
personnel before Tedder arrived at the
scene, Tedder had no firsthand knowledge
about Parrish's location and was merely
recounting what other officers had told
him. However, the error in admitting this
testimony was harmless beyond a reasonable
doubt, DiGuilio, as others present at the
scene testified about Parrish's location
without defense objection.

After reviewing the record, we find
that Kearse's conviction is supported by
competent, substantial evidence. Therefore,
we affirm Kearse's convictions for first-
degree murder and robbery with a firearm.

Penalty Phase

While most of Kearse's penalty phase

issues are without merit, 3  we find that
several constituted error that requires a new
sentencing proceeding before a jury. The
errors relate to the penalty phase instructions
and the improper doubling of aggravating
circumstances.

Kearse argues that several of the aggravating
circumstances in this case are duplicative
and that the trial judge erred in
refusing to give the limiting instruction he
requested regarding duplicative aggravating
circumstances. Specifically, Kearse contends
that the aggravating circumstances of “avoid

arrest/hinder enforcement of laws” 4  and
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“murder of law enforcement officer engaged
in the performance of official duties” are
duplicative because they are based on the
same aspect of the crime; namely that the
law enforcement officer was killed to avoid
arrest and prevent enforcement of the law.
Likewise, Kearse argues that the aggravating
circumstance of “committed while engaged
in the commission of a robbery” was
improperly considered as it was based on
the same aspect of the offense as the other
aggravating circumstances.

 The “commission during a robbery”
aggravating circumstance was properly
found in this case and did not constitute
doubling. This was not a situation where
the taking of the officer's weapon was only
incidental to the killing. See Jones v. State,
580 So.2d 143, 146 (Fla.), cert. denied, 502
U.S. 878, 112 S.Ct. 221, 116 L.Ed.2d 179
(1991). Kearse forcibly took Officer Parrish's
service pistol, then turned that weapon on
the officer and killed him. Even though
Kearse may have been motivated by his
desire to avoid arrest when he took the
gun, the incident still constituted a robbery
because it involved “the taking of ... property
which may be the subject of larceny from
the person or custody of another when
in the course of the taking there is the
use of force, violence, assault, or putting
in fear.” § 812.13(1), Fla.Stat. (1991); see
also Grossman v. State, 525 So.2d 833
(Fla.1988) (evidence that defendant wrestled
officer's weapon away and fired fatal shot
into officer's head supported felony murder
instruction based on robbery), cert. denied,
489 U.S. 1071, 109 S.Ct. 1354, 103 L.Ed.2d
822 (1989). Under section 812.13, the force,

violence, or intimidation may occur prior to,
contemporaneous with, or subsequent to the
taking of the property so long as both the
act of force, violence, or intimidation and the
taking constitute a continuous series of acts
or events. See Jones v. State, 652 So.2d 346,
349 (Fla.1995).

 However, we agree with Kearse that the
aggravating factors of “avoid arrest/hinder
enforcement of laws” and “murder of a law
enforcement officer” are duplicative because
both factors are based on a single aspect of
the offense, that the victim was a *686  law

enforcement officer. 5  Armstrong v. State,
642 So.2d 730, 738 (Fla.1994).

 The denial of Kearse's requested instruction
on the CCP aggravating circumstance
(issue 6) also constituted error in this
case. Claims that the CCP instruction is
unconstitutionally vague are procedurally
barred unless a specific objection is made at
trial and pursued on appeal. James v. State,
615 So.2d 668, 669 & n. 3 (Fla.1993). In
the instant case, defense counsel objected
to the form of the CCP instruction at
trial, requested an expanded instruction that
essentially mirrored this Court's case law
explanations of the terms, and raised the
constitutionality of the instruction in this
appeal as well. Thus, the issue has been
properly preserved for review.

Subsequent to Kearse's trial, this Court
determined that the standard CCP
instruction, which was given in this case, is
unconstitutionally vague. Jackson v. State,
648 So.2d 85, 90 (Fla.1994). Just as in
Jackson, we cannot fault the trial judge for
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giving the standard CCP instruction in this
case.

 The State contends that any error in failing
to give the requested instruction to the
jury would necessarily be harmless because
the trial court did not find CCP after its
independent examination of the evidence.
We do not agree. The fact that the court
correctly determined that the murder was
not CCP does not change the fact that
the jury instruction was unconstitutionally
vague. As the United States Supreme Court
noted in Espinosa v. Florida, 505 U.S. 1079,
1082, 112 S.Ct. 2926, 2929, 120 L.Ed.2d
854 (1992), “if a weighing State decides
to place capital-sentencing authority in two
actors rather than one, neither actor must
be permitted to weigh invalid aggravating
circumstances.” While a jury is likely to
disregard an aggravating factor upon which
it has been properly instructed but which
is unsupported by the evidence, the jury
is “unlikely to disregard a theory flawed
in law.” Sochor v. Florida, 504 U.S. 527,
538, 112 S.Ct. 2114, 2122, 119 L.Ed.2d 326
(1992); Jackson, 648 So.2d at 90.

 We also agree with Kearse that the heinous,
atrocious, or cruel aggravating circumstance
was improperly applied in this case (issue
5). A murder may fit this description if it
exhibits a desire to inflict a high degree of
pain, or an utter indifference to or enjoyment
of the suffering of another. Cheshire v. State,
568 So.2d 908, 912 (Fla.1990). However,
“a murder by shooting, when it is ordinary
in the sense that it is not set apart from
the norm of premeditated murders, is as
a matter of law not heinous, atrocious,

or cruel.” Lewis v. State, 398 So.2d 432,
438 (Fla.1981); see also McKinney v. State,
579 So.2d 80 (Fla.1991) (HAC not shown
where semiconscious victim suffered seven
gunshot wounds on right side of body
and two acute lacerations on head). While
the victim in this case sustained extensive
injuries from the numerous gunshot wounds,
there is no evidence that Kearse “intended to
cause the victim unnecessary and prolonged
suffering.” Bonifay v. State, 626 So.2d
1310, 1313 (Fla.1993). The medical examiner
could not offer any information about the
sequence of the wounds and stated both that
the victim could have remained conscious for
a short time or rapidly gone into shock. In
fact, the taxi driver who arrived at the scene
as the shooter sped away could not get a
response from the victim and described him
as “dead or dying.” Thus, we cannot find
beyond a reasonable doubt that this murder
was heinous, atrocious, or cruel.

In light of all of the penalty phase errors
discussed above, we cannot say beyond
a reasonable doubt that the errors were
harmless. Accordingly, we vacate Kearse's
death sentence and remand to the trial court
with directions to empanel a new jury, to
hold a new sentencing proceeding, and to
resentence Kearse.

It is so ordered.

*687  GRIMES, C.J., and OVERTON,
SHAW, KOGAN and HARDING, JJ.,
concur.
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McDONALD, Senior Justice, concurs in
part and dissents in part with an opinion.

McDONALD, Senior Justice, concurring in
part, dissenting in part.
I concur that the conviction of Billy Leon
Kearse was proper and should be affirmed. I
would also affirm his sentence of death and
disagree that a new sentencing proceeding is
necessary. The improper penalty instruction
on cold, calculated, and premeditated was
harmless error. If there was any doubling
of aggravating circumstances, it was clearly
harmless. I am firmly convinced that the
elimination of the aggravating factors found
by the majority to be error would not affect
the jury's recommendation of death or the
judge's imposition of the death penalty.
Killing a police officer in the line of duty in
the manner in which Kearse did has caused
him to earn a death sentence.

I disagree with the majority that it was
improper to find both the avoiding arrest
and killing a police officer as separate

aggravating factors. One may kill to avoid
arrest without the victim being a police
officer; one may kill a police officer without
doing so to avoid arrest. The legislature
added the aggravating factor of killing
a police officer after the avoiding arrest
factor had already existed which leads me
to conclude that this factor was to be
treated as an additional aggravating factor.
None of this really matters, however. We
have found that the decision to impose the
death penalty does not depend on counting
the number of aggravating and mitigating
circumstances. The sentencing judge and the
reviewing court look at what transpired,
the circumstances surrounding it, and the
history and characteristics of the defendant
to determine the appropriateness of the
ultimate penalty of death. This case justifies
that penalty.

All Citations

662 So.2d 677, 20 Fla. L. Weekly S300, 20
Fla. L. Weekly S565

Footnotes
1 At trial, the evidence revealed that the suspect had actually given a first name of “Duane” to Officer Parrish. However, at

the time of Kearse's arrest, the officers had been informed that the suspect had given the first name of “Dwight.”

2 Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).

3 We find no merit to issues 3, 10, and 18–25. Issues 7 and 9 are rendered moot by our determination that a new sentencing
proceeding is required in this case.

4 Although the jury was instructed on each of these aggravating circumstances, the trial court determined that the facts that
would apply to the two circumstances were “interlocking, interwoven, with many of the same facts certainly applicable
to one or both of these circumstances.” Accordingly, the court merged these two aggravating circumstances into one
in its sentencing order.

5 Because these aggravating circumstances were duplicative, Kearse also argues that the trial judge erred in refusing to
give his requested limiting instruction. While this Court has held that a requested instruction on “doubled” aggravating
factors may be given, if applicable, see Castro v. State, 597 So.2d 259, 261 (Fla.1992), we need not reach this issue in
light of our determination that the doubling constituted error and that a new sentencing proceeding is required in this case.
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