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QUESTION(S) PRESENTED

“Doesa court of Appeals violate Dus Process and

Equal protection of law by applying 28 USC §2244(d)(1)
“to dany review of C.0.A. Challenging Digtrict courts
_Mandatory use of 28 USC §2254 to bleck review of

. @ 28 USC §2241(c)(3) challenge to custody not

. based upon a State conviction.

”Did the Fifth Circuit court of Appeals so fFar depart
“from the Reasonable Jurist standard on C.0.4%
‘the United Statss Codes, §2244, §2253 .and 52254 as
& subterfuge or obsticle to prevent petitianar From
getting his habeas corpus cleim of wrongful ocustody
.under §2241(c)(3) before the court for decision

on its merits




LIST OF PARTIES

[)G All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as. follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

- [ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _agg to
the petition and is

[ 1 reported at | or,
[ 1 has been designated for publication but is not yet reported; or,
2,(»] is unpublished.

The opinion of the United States district court appears at Appendlmsnsg_ to
the petition and is

[‘ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported or,
] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at |
Appendix to the petition and is

[ ] reported at : _ : ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the __court
appears at Appendix to the petition and is

[ 1 reported at - or,
[ 1 has been designated for publication but is not yet reported; or,
‘[.] is unpublished.




JURISDICTION

[ ] For cases from federal courts:

The date on which the Umted States Court of Appeals decided my case
was March 12, 201

[ ] No petition for rehearing was timely filed in my case.

[ ] A tlmely petition for rehearing was denied by the United States Court of
Appeals on the following date: _April 10, 2018 , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted

. to and including (date) on (date)

- in Application No. __A

' th'ev jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A_.copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

~.appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on _ (date) in
Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

14th AMENDMENT, . UNITED STATES CONSTITUTION

28 USsC 2241
28 UsSC 2244
28 USC 2253
28 USC 2254
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STATEMENT OF THE CASE

WHEN A U.S. COURT OF APPEALS DEPARTS FROM THE ACCEPTABLE
JUDICIAL STANDARDS FOR REVIEW OF C.0.A., AND SANCTIONS
APPLICATION OF THE U.S. CODES BEYOND CONGRESSIONAL INTENT

WITHOUT HEARING APPEAL, A MISCARRIAGE OF JUSTICE HAS OCCURRED

THAT DEPRIVES LIIGANT OF THE PROTECTION OF THE UNITED
STATES CONSTITUTION SUFFICIENT FOR SUPREME COURT REVIEW
TO PRESERVE THE RULE OF LAW THIS NATION 1S BASED UPON.



REASONS FOR GRANTING THE PETITION

1. Does a court of Appesals violate Due Process and
,equal protaction of law applying 28 USC §2244(d)(1)
. to deny revisw of COA challenging a District
courts mandatory use of 28 USC §2254 to block review
‘of 28 USC §2241(c)(3) challenye to custody not
«basad upon a State conviction.

&

This case sesks to vindicate the constitutional right of
Due Process and equal pprotection of law in ths COA process
and correct arbitrary resolution of contested issus of forum
by 28 USC §2244(d)(1) without hearing.
March 12, 2018, the Sth circuit court of appeals deniadvv
COA review of a Uistrict courts automatic application of §2254
to block review of §2241(c)(3) challenge of custody not based
on State ‘conviction by epplying §2244(d}(1) (successive petition
bar) as the reason why a reasonable jurist could not conclude
the issus of proper forum would present adequate grounds to
deserve éncouragamanc of further proceadings, ses APPENDIX A. .
In essence, by deciding appezl in Ffavor of District. courts
mandatory gpp;ication of §2254 to ovarride §2241(c)(3) challenge
custody not based upon @ State conviction by application of
52244(d)(13:tp avoid adjudicastion of District courts =action; then
avoid reconsideration and direct appeal by denial of COA, the
court of Appeals violate congrassional intent on use of habees corpus
as & vehic;é to guard-against extrame malfunction in the State

criminal justice system, Id, Harrington v. Richter 131 5.C¢. 770,

786 (2011); and d=nies patitionsr access to court in viclation

of due process of law.



As _this Suprsme court ruled in Kuhlmann v. Wilson 477 U.S.
436, 206 S.Ct. 2616, 2626 (1986) "it would be a fundamental

miscarriage of justice if a fedsral court did not review & patition

whoss state rscord verifies improper custody", or failed to &spply
statae law es rules of decision requiring by 28 USC §1652.

Here, the 5th circuit court of Apgzeals ignores state rscord
proving abandonment of state criminal conviction during post
habeas corpus review by failure of stste Court of Criminal Appeals
to ramand petitioner to custody of a criminal conviction or order
his release in accord with state law. Fhilure to remand to custody
is amn acquittal; rendering restrsint violative of the 13th amandment
of the U.S. Constitution.

To avoid §2241(e)(3) challenge to custody, Oistrict court
changed forum to §2254, and applied §2244(d)(1) to disposes of
tha case by denying COA based upon the District courts dsclarad
pésition in Miller v, Stephens No. 2:14-8V-0103, finding of fact

and conclusions of law, page 6-3 (N.D. Amarillo 2017) that Falgnsr
v _Tuipin 518 U.S. 656, 116 $.Ct. 2233 {182%) mandates appliaaéiéﬁ”
of §2254 to all stata prisonar litigation y%agardless of subject
mattar; to allow otherwiss means §2241 creates an avenui for a
gtate prisonar to evade §2254; a result the District court does not
bslieve contemplated by congress when drafting the habeas statute,
id at page 9, Findingg/conclusiona, Milier v. Stephens supra, and
resolved the metits of petitionsers claims without issueing show
cause to respondant.

Contrary to the circuit courts own ruling in Stringer v.
Williems 161 F.3d 258, 261-262(5th cir. 1598) "it must determine
whather a petit.sn is proparly charscterizad as & §2241 aoras (2254

pstition", the circuit summarily dismisses the entire case and
COA by applying (2244{d§(ﬂ9 fsuccessive petition, without hearing
in spite Texas court of criminal appeals admitting its resolution of
state habeas violates State constitution, in Ex Perts Oawson, 5098
SW3d 294, 298 §TEx. Crim.App. 20169.




The Sth Circuits denial of COA has besn reversed when
the circuit court fails to apply the simple guestion "whether a
claim is reasons ly debatable”™, Busck v, Davis 137 S.Ct. 759 §201749.
Denial of COA in petitioners case should be reversed where circuit
court abused ite authority applying a preccedural bar not applicable
to question of custody under (2241.{2)(3)) as an obsticle to pravent
patiticner from sn adjudicaticn on the merits of his claim in Federal
court. ' )

When a federal court fails to asdjudicate, for ths First time,
am issua of wrongful custody after closurs of state habeas corpus
that prove acquittal of conviction, it is a Fundamehtal miscarriasgs
of justice not to ravsrse denial of COA, Orestke v. Haley 124 S.Ct.
1847, 1854, |

2. DIO0 THE FIFTH CIRCUIT COURT OF APPEALS S0 FAR
- UEPART FROM THE HEASUNABLE JURIST STANUARD ON
COA AS TO USE THE U.S. CODES {2244fdY {1y, (2253§c9§19§A9
‘and (2254 as a subterfuge and Obsticle to prevent
petitioner from getting his habeas corpus claim
of wrongful custody under {2241§c) §3) bafora
"the court for descision on jits merits,

The laéal standarde for lesuing COA etated in Millsr-EL v.
Cockrell. 1¢2/S.Ct. 1029 §20039 reguires a federal District court
or court?of Eppeala to conduct, at the lesast, a de navo'rsview
whether é)pétitlanar has demonstrated a substantial showing of a

denial of ‘a comstitutionel right; and if COA was dismissed st the
District court level by (2&%4;(0]233 , to issue & COA tc determine
adagquacy of statc adJudicatory‘procass when brought into question as
was in this case to insure duc procsas as set by Townsend v, Sain"

83 8.Ct. 745 (1963), that a federal court must grant a hearing to

a state convict applicant under thse following circumstances:

1. The merits of the factueml dlspure were not resolved in
the state haaring,;



a.KTha state factual determination is not supportsd by the
Fecord as & whole;
LN i

3. Tha fact Finding employed by the state court was not
adegquatse to afford @ full and Ffaeir hearing;

q. Thare iz a substantial allegation of newly discovered
evidence;

5,/The material facts were not adequately developsed at
the atate court hearing;dr

S. For any reason (it appears that the stzte trier of fact
did mot efford the habeas agplicant & Full and fair hesring.

Hera, the Sth circuit applies §2244(d)[1j to deny COA review of
a District courte unlawful applicaticon of §2254 teo override =

§2241{c)(2) issue of wrongful custocdy substantustsd by Ex Parte Dawson

2016 TEX.Crim.App. Lexis 1440 (the court of eriminal esppeals internal
rules of phoceduro viclate Tex. Const. reguirement the court
opearata inubanels of three and rulings be made by 2 out of thrse
judges) rendered Judgment of denisl by single justice a nullity
and placed pé&itionsr in violaticn of the 13th amendment as the
court of criminal sppeals rendered ne ruling that remanded petitioner
to custody of a conviction; thus equitted petitionaer by absndonment
of conviction, » ,

In Mmleng v. Cook, 490 U.S. 488; 482 (198%); end in Braden
v. Circuit court 410 U.S, 503 (1973), the court was explicit, If
there lg no conviction, the tenits of §2244a(d)(1) snd §2254 have

no application to gquestion of custody. The Sth circuit and its
Satelite District court in Amarille, Texas demonstrete thers preference
for application of the U.S. Codea without conducting a heasring into
whether or not the codes sre even sppliceble.; and are quick to
deny COA on issues of controvarsy to the peoint of even ignoring

their own circuit rulings and others how COA is to be conductaed.



e C O

Because the District court failsd to conduct a:heatﬁag to
determine appropriate forum, and decided the merits of custody lssue
by denying COA contrary to Ex Parte Dawson, supra; and the Sth
circuit oéurt,danied CUA without detarmining proper forum, instead,
u;ing a pfocedural bar of §2244(d)(2) not applicable to custody nog
pasad on & siate conviction, This supreme court should exsrcise its
supsrvigory powsrs To prevent the sourts from use of the U.S. Codes

as an insurmountable bar to dus procsess as has oocsurraed in this case.

CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
\ AL %M)J/W
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