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2.. Did the Fifth Circuit court of Appeals so Far depart 
from the Reasonable Jurist standard on to use 
the United States Codes, §2244, 12253---'and §2254 as 
.a eubterfue or obsticle to prevent petitioner from 
ettin his habeas corpus claim of wronfui custody 

:under §2241c)(3) before the court for decision, 
on its merits 



LIST OF PARTIES 

All parties appear in the caption of the case on the cover page. 

{ I All parties do not appear in the caption of the case on the cover page. A list of 
all parties to the proceeding in the court whose judgment is the subject of this 
petition is as., follows: 



TABLE OF AUTHORITIES CITED 

CASES PAGE NUMBER 
Braden v. Cir. Court 410 U.S. 503 
Buck v. Davis 137 S.Ct. 759 
Dretke v. Haley 124 S.Ct. 1847, 1854 7 

Ex. Partre Dawson 2018 TEX.Crim.App. LEXIS 1440 

Felkner v. Tuipin 116 S.Ct. 2233 

Hsrrir19ton v. Richter 131 S.Ct. 770 
 

Kuhlmann v. Wilson 106 S.Ct. 1616, 2626 
Maler, v. Cook 490 U.S. 486, 492 
Miller-El v. Cockrell 123 S.Ct. 1029 7 

Miller v. Stephens No. 214-CV-0103(N.0.Amr].lo) 

$trirer v. Williams 181 F.3d 259, 261-262 
Townsend v. Sain 83 S.Ct. 745 

p \ 

STATUTES AND RULES 
28 USC 2241(c)(3) 
28 USC 2244(d)(1) 

28 U.S.C. 2253(c(1j(A) A 

28 USC 2254 \ 

\A \ \ 

\ \ 

N 

OTHER 

V 



TABLE OF CONTENTS 

OPINIONSBELOW ............................................................. . 1 

JURISDICTION................................................................................................................... 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED ................................. 

STATEMENTOF THE CASE .................................................:. ......................................... 

REASONS FOR GRANTING THE WRIT ................................. .......................................... 5 
CONCLUSION.................................................................................................................... 

INDEX TO APPENDICES 

APPENDIX OADER  DENYING C.O.S. 

APPENDIX B CROSS DENYING RECONSIDERATION.  

APPENDIX C ORDER DENYING WAIT OF HABEAS CORPUS ,!  

APPENDIX ORDER OENYING C.O.A. 

y H 

APPENDIX E JUDGMENT 

APPENDIX F / 

\ 
/ 

/ 
/ \ 

I 

/ 
/ 



IN THE 

SUPREME COURT OF THE UNITED STATES 

PETITION FOR WRIT OF CERTIORARI 

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below. 

OPINIONS BELOW 

[ I For cases from federal courts: 

The opinion of the United States court of appeals appears at Appendix AS El to 
the petition and is 

[I reported at ; or, 
[ I has been designated for publication but is not yet reported; or, 

is unpublished. 

The opinion of the United States district court appears at AppendbcoE to 
the petition and is 

[] reported at ; or, 
[ ] has been designated for publication but is not yet reported; or, 

X I is unpublished. 

[ I For cases from state courts: 

The opinion of the highest state court to review the merits appears at 
Appendix to the petition and is 

[I reported at ; or, 
[1 has been designated for publication but is not yet reported; or, 
[1 is unpublished. 

The opinion of the ____________________________________________ court 
appears at Appendix to the petition and is 

I reported at ; or, 
II has been designated for publication but is not yet reported; or, 

,] is unpublished. 

1. 



JURISDICTION 

[ ] For cases from federal courts: 

The date on which the United States Court of Appeals decided my case 
was March 12, 2018 

[ 'I No petition for rehearing was timely filed in my case. 

[ ] A timely petition for rehearing was denied by the United States Court of 
Appeals on the following date: April 10, 2018 , and a copy of the 
order denying rehearing appears at Appendix 

[1 An extension of time to file the petition for a writ of certiorari was granted 
to and including (date) on ___________________ (date) 
in Application No. A______ 

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1). 

[ ] For cases from state courts: 

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix 

[I. A timely petition for rehearing was thereafter denied on the following date: 
and a copy of the order denying rehearing 

appears at Appendix 

[1 An extension of time to file the petition for a writ of certiorari was granted 
to and including (date) on ________________ (date) in 
Application No. _A . 

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a). 



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

14th AMENDMENT, d.JNITEO STATES CONSTITUTION 

28 USC 2241 
28 USC 2244 
28 USC 2253 
28 USC 2254 
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STATEMENT OF THE CASE 

WHEN A U.S. COURT OF APPEALS DEPARTS FROM THE ACCEPTABLE 
JUDICIAL STANDARDS FOR REVIEW OF C.O.A., AND SANCTIONS 
APPLICATION OF THE U.S CODES BEYOND CONGRESSIONAL INTENT 
WITHOUT HEARING APPEAL, A MISCARRIAGE OF JUSTICE HAS OCCURRED 
THAT DEPRIVES LIIGANT OF THE PROTECTION OF THE UNITED 
STATES CONSTITUTION SUFFICIENT FOR SUPREME COURT REVIEW 
TO PRESERVE THE RULE OF LAW THIS NATION IS BASED UPON. 

\ 

'"I 



REASONS FOR GRANTING THE PETITION 

1. Does a court of Appeals violate Due Process and 
equal protection of law applying 28 USC §2244d)(1) 
to deny review of COA challenging a District 
courts mandatory use of 28 USC §2254 to block review 
of 28 USC §2241(c)3) challene to custody not 

..based upon a State conviction. 

This case seeks to vindicate the constitutional right of 

Due Process and equal pproteotion of law in the COA process 

and correct arbitrary resolution of contested issue of forum 

by 28 USC §2244(d)(1) without hearing. 

March 12, 2018, the 5th circuit court of appeals denied 
COA review of a District courts automatic application of §2254 

to block review of §2241(c)(3) challenge of custody not based 

an Stateoonvictior by applying §2244(d)(1) (successive petition 

bar) as the reason why a reasonable jurist could not conclude 

the issue of proper forum would present adequate grounds to 

deserve encouragement of further proceedings, see APPENDIX A. 

In essence, by deciding appeal in favor of District courts 
mandatory application of §2254 to override §2241c)(3) chailanig  

custody not based upon a State conviction by application of 

§2244(d)(1)ta avoid adjudication of District courts aotionthen 

avoid reconsideration and direct appeal by denial of COA, the 

court of Appeals violate congressional intent on use of habeas corpus 

as a vehicle to uard-aainst extreme malfunction in the State 

criminal justice system, Id, Herrington v. Richter 131 S.Ct. 770, 
786 (2011)i and aanies petitioner access to court in violation 
of due process of law. 



As this Supreme court ruled in Kuhlmann v. Wilson - 477 U.S. 

436, 206 S.Ct. 2616, 2626 (1986) "it would be a fundamental 

miscarriage of justice if a federal court did not review a petition 

whose state record verifies improper custody", or failed to apply 

state law as rules of decision requiring by 28 USC §1652. 

Hera, the 5th circuit court of Appeals ignores state record 

proving abandonment of state criminal conviction during post 

habeas corpus review by Failure of state Court of Criminal Appeals 

to remand petitioner to custody of a criminal conviction or order 

his release in accord with state law. Failure to remand to custody 

Is an acqwittali renderin9 restraint violative of the 13th amendment 

of the U.S. Constitution. 

To avoid §2241(c)(3) challenge to custody, District court 

chan9ed forum to §2254, and applied §2244(d)(1) to dispose of 

the case by denying COA based upon the District courts declared 

position in Miller v ,  Stephens No. 2:14-V.0103, finding of fact 

and conclusions of law, page 6.9 (N.0 Amarillo 2017) that Felkner 

v Tuipirt 518 U .S. 666, 116 S.Ct. 2233 (19) mandates application 

of §2254 to all state prisoner litigation :1C9erdle53  of subject 

matteri to allow otherwise means 12241 creates an avenue for a 

state prisoner to evade §2254, a result the District court does not 

believe contemplated by c0n9r595 when drafting the habeas statute, 

id at page 9, findin99/conclueione, Miller v. Stephens supra, and 

resolved the metits of petitioners claims without i55uein9 show 

cause to respondent. 

Contrary to the circuit courts own ruling in Stringer v._ 

Williams-  161 F.3d 259, 261-262(5th sir. 1998) "it must determine 

whether a pstitn is properly characterized as a §2241 ors (2254 

petition", the circuit summarily dismisses the entire case and 

COA by applying (2244d14(successive petition) without hearing 

In spite Texas court of criminal appeals admitting its resolution of 

state habeas violates State constitution, in Ex Parts Dawson, 509 

SW3d 294, 298 §TEx. Crim.App. 20169. 



The 5th Circuits denial of COA has been reversed when 

the circuit court fails to apply the simple question "whether a 

claim is reasons ly  debatable", Suck v. Davis 137 S.Ct. 759 J20179. 

Denial of COA in petitioners case should be reversed where circuit 
court abused its authority applying a procedural bar not applicable 
to question of custody under (2241oJ(3)) as an obaticle to prevent 

petitioner from an adjudication on the merits of his claim in Federal 

court. 

When a Federal court fails to adjudicate, for the first time, 

as issue of wrongful custody after closure of state habeas corpus 
that prove acquittal of conviction, it is a fundamental misoarriae 

of justice not to reverse denial of COA, Oratke v. Haley- . 124 S.Ct. 

1847, 1854. 

2. 010 THE FIFTH CIRCUIT COURT OF APPEALS SO FAR 
DEPART FROM THE PiEA ONAaLE JURIST STANDARD ON 
COA AS TO USE THE U.S. CODES (2244d1, C253919A9 
and (2254 as a subterfuge and Obaticle to prevent 
petitioner from getting his habeas corpus claim 
of wronful custody under (2241fo(35 before 
the court for decision on its merits. 

The legal standards for issuing COA stated in Miller-EL v. 

Cockrell. 1S.Ct. 1029 §20034 reuires a Federal District court 

or courtoF àppesls to conduct, at the least, a do novo review 

whether a. pititioner has demonstrated a substantial showing of a 

denial of  3,a constitutional r19ht; and if COA was dismissed at the 

District court level by 2pr 
, to issue a COA to determine 

adequacy of atetu adjudicatory process when brought into question as 

was in this case to insure due process as set by Townsend v. Seth 
83 S.Ct. 745 (1963), that a federal court must grant a hearing to 

a state convict applicant under the followin6 circumstances: 

1. The merits of the factual dispure were not resolved in 
the state hearin 

I 



2.\7he state factual determination is not supported by the 
record as a whole, 

The fact finding employed by the state court was not 
adequate to afford a full and fair hearin 

There is a substantial allegation of newly discovered 
evidence 

5./The material feats were not adequately developed at 
the state court hearinG;r 

S. For any reason it appears that the state trier of feat 
did not afford the habeas applicant a full and fair hearing. 

Hera, the 5th circuit applies 2244(d)(1) to deny COA review of 

a District courts unlawful epplicetianof §2254 to override a 

§2241(c)(3) issue of wrongful custody substantuated by EParte_weon 
2016 TEX.Crim.App. Laxis 1440 (the court of criminal appeals Internal 

rules of procedure violate Tax. Conet. requirement the court 

operate in panels of three and rulings be made by 2 out of three 

judges) rendered judrnent of denial by single justice a nullity 

and placed ptitionar in violation of the 13th amendment as the 

court of criminal appeals rendered no rulin2 that remanded petitioner 

to custody of a conviction thus equitted ptitIorier by abandonment 

of conviction. 

In Melsn. Coo k, - 490 U.S. 488, 492 ( 1989)1 end inen 
v. Circuit court 410 U.S. 503 (1973), the court was explicit, If 

there is no conviction, the tenits of §2244a(d)(1) and §2254 have 

no application to question of custody. The 5th circuit end its 

Setelite District court in Amarillo, Texas demonstrate there preference 

for application of the U.S. Codes without conducting a hearing Into 

whether or not the codes are even eppliceble.i and are quick to 

deny COA on issues of controversy to the point of even ignoring  

their own circuit rulings and others how COA is to be conducted. 

I 



Because the Uistriat court failed to conduct a heakftg to 

determine appropriate Forum, and decided the merits of custody Issue 
by deriyin COA contrary to Ex Parts Dawson, auprei and the 5th 

circuit court dariied COA without determining proper forum, instead, 

usin a procedural bar of §244(d)(2) not applicable to custody no 

pna state conviotion, This suprama court should exercise its 

aurvisory.owrs to prevent the t33urt5 from use of the U.S. Codes 

as an insurmountebls her to due process as has occurred in this case. 

CONCLUSION 

The petition for a writ of certiorari should be granted. 

Respectfully submitted, 

Date: 25 2:3/1 / 
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