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THAPAR, Circuit Judge. Police arrested brothers
Jaime and Angel Pina during a search of a suspected
drug dealer’s home. Soon thereafter, Jaime spoke to in-
vestigators, and authorities used some of Jaime’s state-
ments to indict both brothers on federal charges. Angel
pled guilty, but Jaime went to trial and was convicted.
In this consolidated appeal, Jaime challenges his con-
viction on ineffective-assistance-of-counsel grounds,
and Angel appeals his sentence as procedurally unrea-
sonable. We affirm.
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I

Michigan police arrested Jaime and Angel Pina on
drug charges after finding cocaine in their possession.
After their arrest, Jaime Pina spoke to investigators
three times. First, Jaime spoke to police at the site of
his arrest on November 9. He denied being a cocaine
user but admitted that police would find narcotics-
related text messages on his cell phone. The following
day, Jaime spoke to investigators again—this time
claiming that the cocaine was for personal use and that
he was not a drug dealer. That same day, state author-
ities charged Jaime with possession with intent to
deliver and he was arraigned on this charge on Novem-
ber 14. After this second interview, Jaime’s attorney
learned that federal authorities were also investigat-
ing Jaime and his brother. So Jaime’s attorney advised
Jaime to speak to state investigators for a third time.
The attorney did not secure an immunity agreement
for that testimony. And at this third interview, with his
attorney present, Jaime made a number of incriminat-
ing statements about distributing drugs and operating
as a supplier to a couple of local drug dealers. Relying
in part on Jaime’s statements from this third inter-
view, federal prosecutors indicted both brothers.! Angel
pled guilty, but Jaime went to trial.

At Jaime’s trial, federal prosecutors relied in part
on his statements to state investigators. These state-
ments corroborated physical evidence, text messages,

! Following this third interview, state authorities added a
charge of conspiracy as to Jaime on November 17.
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and the testimony of another co-defendant. The prose-
cutors also wanted Angel to testify, but Angel refused
to take the stand. The district court ordered Angel to
testify and granted him immunity for his statements.
But Angel still refused. As a consequence, the court
held him in civil contempt and sentenced him to six
months in prison, to be served consecutive to his drug
charges. The following day, however, the court had sec-
ond thoughts. The court deemed the contempt sentence
“premature” and vacated it. And the court gave Angel
an opportunity to change his mind. Yet Angel never
testified.

Notwithstanding Angel’s refusal to testify, the jury
convicted Jaime of conspiracy to distribute and of pos-
session with the intent to distribute cocaine. But when
the time came to sentence Angel after Jaime’s trial, the
court did not let Angel’s intransigence go unnoticed.
Since Angel refused to testify, the district court en-
hanced his drug sentence by two levels for obstruction
of justice. The district court also declined to credit
Angel with acceptance of responsibility because Angel
obstructed justice and minimized his role in the con-
spiracy.

Both Pina brothers now appeal.

II1.

Jaime argues that his counsel was ineffective be-
cause he (1) let Jaime speak to state investigators
without first securing testimonial immunity for the
third interview, and (2) had a conflict of interest when
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he recommended that Jaime speak to those investiga-
tors. Jaime raised these arguments before the district
court both in a motion to suppress and a motion for a
new trial. The district court denied both motions.

This court, sitting en banc, recently decided a case
that forecloses Jaime’s arguments. In Turner v. United
States, we held that the Sixth Amendment right to
counsel does not attach pre-indictment. 885 F.3d 949,
953 (6th Cir. 2018) (en banc) (“Because the Supreme
Court has not extended the Sixth Amendment right to
counsel to any point before the initiation of adversary
judicial criminal proceedings, we may not do so.”). In-
deed, Turner noted that “the Supreme Court has re-
peatedly rejected attempts by criminal defendants to
extend the Sixth Amendment right to counsel to prein-
dictment proceedings.” Id. Since Jaime gave his third
interview before his federal indictment, the Sixth
Amendment did not attach to Jaime’s statements. Id.;
see also Rothgery v. Gillespie Cty., 554 U.S. 191, 211
(2008) (stating that the Sixth Amendment does not at-
tach until “the government has used the judicial ma-
chinery to signal a commitment to prosecute”); Moran
v. Burbine, 475 U.S. 412, 432 (1986) (holding that the
Sixth Amendment does not apply to statements a de-
fendant makes to police before he is indicted); United
States v. Gouveia, 467 U.S. 180, 188 (1984); Kirby v. Il-
linois, 406 U.S. 682, 689 (1972) (plurality opinion).

Nevertheless, since the appellant in Turner has
petitioned for certiorari, Jaime ask that we wait to re-
solve his case until the Supreme Court acts. See Pet.
for Writ of Cert., Turner v. United States, No. 18-106
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(U.S. July 20, 2018). Yet even under the Turner dis-
sent’s more expansive view of Sixth Amendment pro-
tections, no right to counsel had attached to Jaime’s
federal charges. The Turner dissent argued that the
right attaches when the government offers a preindict-
ment plea deal. Turner, 885 F.3d at 980 (Stranch, J.,
dissenting) (“I think it clear that a formal plea offer on
specific forthcoming charges contains all of the trap-
pings of an adversary judicial proceeding.”). But unlike
the defendant in Turner, Jaime had not received a plea
offer when he made the incriminating statements. In-
deed, Jaime’s attorney allowed Jaime to be interviewed
by state authorities only because the Department of
Homeland Security and the U.S. Attorney’s Office were
interested in interviewing him—not because a plea
agreement was pending.

Jaime argues, however, that because the state had
already filed drug charges against him when he spoke
to state investigators, the Sixth Amendment protects
his statements. But the right to counsel is offense-
specific. Texas v. Cobb, 532 U.S. 162, 167-68 (2001)
(holding that a defendant’s statements regarding un-
charged offenses, without his attorney present, were
admissible notwithstanding his right to counsel on
other charged offenses). And federal and state charges
are distinct for purposes of the Sixth Amendment be-
cause the federal and state government are separate
sovereigns. See Turner, 885 F.3d at 954-55 (joining
the majority of circuits, which have held that a person
who commits the same crime against two sovereigns
commits two distinct offenses for Sixth Amendment
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purposes). Even if the minority of circuits’ view is cor-
rect that state and federal offenses could be considered
the same—if they share the same essential elements—
Jaime has failed to argue that his state and federal of-
fenses share the same elements. Id., 885 F.3d at 975—
76; see also Cobb, 532 U.S. at 172-73 (citing Block-
burger v. United States, 284 U.S. 299, 304 (1932)). So
Jaime has forfeited this argument. See United States
v. Johnson, 440 F.3d 832, 846 (6th Cir. 2006) (“[I]t is a
settled appellate rule that issues adverted to in a per-
functory manner, unaccompanied by some effort at de-
veloped argumentation, are deemed waived.”).

In sum, Jaime had no right to counsel when he
gave statements to the state investigators. Perhaps
Jaime’s attorney should not have allowed him to be in-
terviewed a third time, but the Sixth Amendment of-
fers no remedy when the prospect of criminal charges
is merely hypothetical. As such, we need not decide
whether Jaime’s attorney provided ineffective assis-
tance. His conviction must stand regardless.

III.

Angel argues that the district court misapplied
two provisions of the Sentencing Guidelines. We review
each in turn.

Obstruction of Justice. First, Angel claims that the
district court erred in enhancing his sentence for ob-
struction of justice on account of his refusal to testify
at Jaime’s trial. He concedes that refusing to testify
qualifies as obstruction of justice but claims that the
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enhancement should not apply in his case because the
district court separately sentenced him for contempt.
U.S. Sentencing Guidelines Manual § 3C1.1 & cmt. n.1
(U.S. Sentencing Comm’n 2016). Since Angel did not
raise this argument below, we review for plain error.
See United States v. Vonner, 516 F.3d 382, 386 (6th Cir.
2008) (en banc).

Plain error review places the burden of persuasion
on the defendant, and Angel has not met that burden.
All Angel points to is Guidelines’ commentary indicat-
ing that courts should not enhance a sentence for con-
tempt based on obstruction of justice. See U.S.S.G.
§ 3C1.1 cmt. n.7. But the court applied the obstruction
of justice enhancement to Angel’s sentence for his drug
offenses, not his contempt offense. Therefore, this com-
mentary to § 3C1.1 does not apply.

In addition, Angel has not shown the district court
otherwise erred by “double-counting” his refusal to tes-
tify—once in his contempt sentence and again with
an obstruction-of-justice enhancement. First, although
the district court initially imposed a consecutive six-
month sentence after finding Angel in contempt, it
quickly vacated that sentence. Second, the Guidelines
explicitly contemplate how to sentence a defendant for
both contempt and an underlying charge. Id. § 3C1.1
cmt. n.8. But Angel does not even attempt to show that
the district court should have followed this procedure
after vacating his contempt sentence.

Most of all, it is not clear that Angel served any
part of his contempt sentence. When the district court
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sentenced Angel to contempt, Angel had pled guilty to
his drug charge and was already incarcerated. So the
district court stated that the contempt sentence “will
be consecutive to any sentence [Angel] receive[d] in the
underlying conspiracy to which [he had] already pled
guilty.” R. 186, Pg. ID 930. This means until Angel fin-
ished his drug sentence, he would never be imprisoned
on account of his contempt. Angel has therefore failed
to establish any prejudice from the court’s purported
error. Thus, Angel has not shown that he is entitled to
plain-error relief.

Acceptance of Responsibility. Angel admitted his
guilt. As such, he argues that the district court should
have given him credit for acceptance of responsibility
and reduced his sentencing range. See U.S.S.G. § 3E1.1
& cmt. n.1. We review the district court’s fact-finding
for clear error and the application of § 3E1.1 to those
facts de novo. See United States v. Hollis, 823 F.3d
1045, 1047 (6th Cir. 2016) (per curiam).

The district court did not err when it concluded
that Angel had attempted to minimize his role in the
drug conspiracy and denied him credit for acceptance
of responsibility. Since district judges are in a unique
position to evaluate one’s acceptance of responsibility,
we give the district court’s findings “great deference.”
See U.S.S.G. § 3E1.1 cmt. n.5. Here the record supports
the district court’s findings. Angel inconsistently de-
scribed both the amount of cocaine he sold and how of-
ten he sold it. He also refused to identify his source
for cocaine. And most importantly, the court enhanced
Angel’s sentence for obstructing justice because he
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refused to testify. Only in the “extraordinary case” will
a court assess both an upward adjustment for obstruc-
tion and a downward adjustment for acceptance of
responsibility. See id. § 3E1.1 cmt. n.4 (“Conduct result-
ing in an enhancement under § 3C1.1 ... ordinarily
indicates that the defendant has not accepted respon-
sibility for his criminal conduct.”); see also United
States v. Verduzco, 558 F. App’x 562, 566 (6th Cir. 2014).
Angel has pointed to nothing in the record to suggest
that this case is an extraordinary one. The district
court’s denial of the departure was appropriate.

& & &

We therefore AFFIRM both Jaime Pina’s convic-
tion and Angel Pina’s sentence.
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UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

UNITED STATES

OF AMERICA,

Plaintiff, Case No. 1:17-cr-08
V. HON. JANET T. NEFF
JAIME VALENTE PINA, JR.,

Defendant. /

OPINION
(Filed Aug. 23, 2017)

Pending before the Court is Defendant Jamie [sic]
Pina’s Motion for New Trial (ECF No. 160). The Gov-
ernment has filed a Response in opposition (ECF No.
203), and Defendant has filed a Reply (ECF No. 210).
For the reasons that follow, Defendant’s Motion is de-
nied.

I. BACKGROUND

Defendant was charged in an eight-count indict-
ment with conspiracy to distribute and to possess with
intent to distribute cocaine (Count 1), and possession
with intent to distribute cocaine (Count 7), following
the November 9, 2016 search of Benito Escamilla’s
home in Ravenna Township by the Michigan State Po-
lice West Michigan Enforcement Team (WEMET). In-
side the residence were Defendant and his brother,
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Angel Pina. Police seized approximately 28 grams of
cocaine found in Defendant’s pocket, along with his cell
phone, and $540 (see ECF No. 203 at PageID.1481 and
record citations). Defendant was read his Miranda
rights and made a number of incriminating statements
to the police on site, admitting that he knew the sub-
stance in his pocket was cocaine, although he stated
that he was not a user of cocaine (id.).

Defendant and his brother Angel were arrested
during the search. Defendant was held in state custody
on state charges until he made bail. The day after the
search, on November 10, 2016, Defendant made addi-
tional statements to detectives, again admitting he
knew the substance in his pocket was cocaine, but stat-
ing that it was for personal use (see ECF No. 203 at
PagelD.1481 and record citations). On November 14,
2016, Defendant was arraigned on a state charge of
possession with intent to deliver 50 grams or more but
less than 450 grams of cocaine (id. at PageID.1482 and
record citations).

On November 16, 2016, while still in state custody,
Defendant made statements to police after alleged ad-
visement from his former state defense attorney, Ed-
ward Anderson, who had been hired by Defendant’s
family to represent/speak with Defendant and his
brother Angel, who was also in state custody. Defend-
ant stated, among other things, that during the sum-
mer of 2016, he supplied cocaine to an individual in
Walkerville, Michigan, with the last name of Rodri-
guez, who drove a red truck and that he “middle-
manned” deals for his relative, Benito Escamilla (see
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ECF No. 203 at PagelD.1482 and record citations). De-
fendant told police that Rodriguez and Escamilla did
not have a good relationship, so he worked as a go-
between, and he supplied cocaine to Rodriguez every
four or five days from May 2016 through August 2016
(id.). The following day, the state charged Defendant
with conspiring with Benito Escamilla, Angel Pina,
and others to deliver 50 grams or more but less than
450 grams of cocaine (id.).

Defendant was thereafter charged in this case,
and his current counsel was appointed. Co-defendants
Magdaleno Rodriguez and Angel Pina were likewise
charged in this case, and both entered guilty pleas. Co-
defendant Rodriguez cooperated with law enforcement
and testified against Defendant. Following a three-day
jury trial on May 8 through May 10, 2017, Defendant
was convicted of both counts charged (Counts 1 and 7)
(ECF No. 153, Verdict Form, PagelD.646).

Prior to trial, Defendant moved to exclude evi-
dence obtained in his November 16, 2016 statements
to police, on the grounds that the statements were the
result of ineffective assistance of counsel in violation of
the Sixth Amendment. Defendant argued that Attor-
ney Anderson provided ineffective assistance of coun-
sel by: (1) suggesting and encouraging Defendant to
make incriminating statements to police without a
proffer agreement and without sufficient information
about the case; and (2) arguably representing the con-
flicting interests of both Pina brothers as co-defend-
ants, or at least having confidential information
regarding each (ECF No. 54 at PagelD.119). The Court
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denied the motion without prejudice because the claim
was premature, i.e., Defendant had not yet suffered
any actual prejudice as a result of the potential consti-
tutional violation stemming from Defendant’s state-
ments to state authorities while he was in state
custody (ECF No. 185 at PagelD.826-827).

Attorney Anderson was called to testify at Defend-
ant’s trial. Defendant now asserts that Anderson’s tes-
timony was sufficient to confirm the underlying factual
premise of Defendant’s original motion to exclude his
November 16, 2016 statements. In his motion for new
trial, Defendant again argues that his right to the ef-
fective assistance of counsel was violated when Attor-
ney Anderson advised Defendant, and permitted him,
to make statements to law enforcement officers on No-
vember 16, 2016, despite Attorney Anderson’s ethical
conflict. Defendant moves for a new trial, in which the
statements he made to police on November 16, 2016,
and anything else resulting therefrom, are excluded
from use by the Government because the evidence was
obtained in violation of Defendant’s Sixth Amendment
rights.

II. ANALYSIS
A. Legal Standards

Federal Rule of Criminal Procedure 33(a) provides
in relevant part:

(a) Defendant’s Motion. Upon the defend-
ant’s motion, the court may vacate any judg-
ment and grant a new trial if the interest of
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justice so requires. If the case was tried with-
out a jury, the court may take additional tes-
timony and enter a new judgment.

“A motion for a new trial can be premised on the
argument that the ‘verdict was against the manifest
weight of the evidence,” and it can be premised on the
argument that ‘substantial legal error has occurred.””
United States v. Callahan, 801 F.3d 606, 616 (6th Cir.
2015) (quoting United States v. Munoz, 605 F.3d 359,
373 (6th Cir. 2010) (“[I]t is widely agreed that Rule 33’s
‘interest of justice’ standard allows the grant of a new
trial where substantial legal error has occurred.”). A
violation of the Sixth Amendment right to effective as-
sistance meets the “substantial legal error” standard.
Munoz, 605 F.3d at 373-74.

In deciding such a motion, the Court applies the
well-established standards for ineffective assistance
under Strickland v. Washington, 466 U.S. 668 (1984).
To establish ineffective assistance, a defendant must
show (1) “that counsel’s representation fell below an
objective standard of reasonableness” and (2) that
“counsel’s performance [was] prejudicial to the de-
fense. . . .” Strickland, 466 U.S. at 688, 692; Munoz, 605
F.3d at 376. “Counsel’s performance violates the Sixth
Amendment only where ‘counsel’s conduct so under-
mined the proper functioning of the adversarial pro-
cess that the trial cannot be relied on as having
produced a just result.”” Munoz, 605 F.3d at 376 (quot-
ing Strickland, 466 U.S. at 686).
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“The decision to grant or deny a motion for new
trial rests within the district court’s sound discretion.”
United States v. Seago, 930 F.2d 482, 488 (6th Cir.
1991); see also Munoz, 605 F.3d at 366.

B. Discussion

As a threshold matter, the Government argues
that Defendant’s motion fails because his Sixth Amend-
ment right to counsel on the federal cocaine conspiracy
charge—for which he was arraigned on January 18,
2017—had not attached when Defendant made the
statements to WEMET on November 16, 2016, admit-
ting involvement in the cocaine conspiracy. See McNeil
v. Wisconsin, 501 U.S. 171, 175 (1991) (Sixth Amend-
ment right to counsel is “offense-specific”); see also
Texas v. Cobb, 532 U.S. 162, 167-68 (2001) (Sixth
Amendment does not attach to uncharged crimes even
if they may be factually-interwoven with the charged
crime). Defendant responds that the Court should hold
that Defendant’s Sixth Amendment right to counsel
had attached, because even though there is contrary
precedent, the Sixth Circuit Court of Appeals is cur-
rently considering an analogous case en banc,! and
“[t]here are indications that the Sixth Circuit will side
with the four circuits who currently hold that Supreme
Court precedent requires a finding that the right to

v Turner v. United States, 848 F. 3d 767 (6th Cir. 2017), reh’g
en banc granted, opinion vacated, No. 15-6060, 2017 WL 1359475
(6th Cir. Apr. 13, 2017).
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counsel can attach pre-indictment” (ECF No. 210 at
PagelD.1522).

The Court need not decide this unsettled issue of
law, because even if Defendant’s Sixth Amendment
right to counsel had attached, Defendant’s motion fails
under the Strickland analysis. As the Government ar-
gues, Defendant has failed to show that counsel’s per-
formance was deficient or that he was prejudiced by
any alleged deficient performance.

1. November 16, 2016 Statements

Defendant claims that Anderson’s performance
was deficient because he “not only allowed, but also
suggested and encouraged, [Defendant] to make in-
criminating statements to police without a proffer
agreement in place and without sufficient information
about the case,” and “[n]o reasonable defense attorney
would recommend such action” (ECF No. 161 at
PagelD.665). Defendant further states that Anderson
failed “to inquire with the AUSA [Assistant United
States Attorney] about potential plea terms before
submitting to a proffer session” (ECF No. 210 at
PagelD.1527). Defendant cites no evidence or specific
authority to support this claim.

“Counsel’s performance is objectively unreasona-
ble only where ‘the identified acts or omissions were
outside the wide range of professionally competent as-
sistance,” as determined by ‘prevailing professional
norms.”” Munoz, 605 F.3d at 376 (quoting Strickland,
466 U.S. at 690). Defendant has failed to make this
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showing with respect to his claim concerning the prof-
fer. Further, “[i]ln reviewing the adequacy of counsel’s
performance, ‘a court must indulge a strong presump-
tion that counsel’s conduct falls within the wide range
of reasonable professional assistance.’” Munoz, 605
F.3d at 376 (quoting Strickland, 466 U.S. at 689). Here,
as the Government points out, Defendant had already
acknowledged the cocaine in his pocket and that he
was not a user in his statements at the site of the
search on November 9, 2016 (ECF No. 203 at
PagelD.1496). And Defendant himself acknowledges
that he had made two prior statements to police before
Anderson submitted him to a proffer (ECF No. 210 at
PagelD.1527). Given the evidence at the time, Attorney
Anderson’s conduct is entitled to the presumption that
it was within the wide range of reasonable professional
assistance. Defendant’s conclusory claim that Ander-
son’s performance was deficient fails.

Further, given Defendant’s other statements to po-
lice, including those he made at the time of his arrest
and on November 10, 2016, and the ample evidence of
his guilt presented at trial, including the testimony of
co-defendant Rodriguez and the records of text mes-
sages from the co-conspirators [sic] cell phones, De-
fendant has failed to show that he was prejudiced, as
required under the second prong of the Strickland test.
“[T]o establish prejudice, a defendant must show ‘a
reasonable probability that, but for counsel’s unprofes-
sional errors, the result of the proceeding would have
been different.”” Munoz, 605 F.3d at 377 (quoting
Strickland, 466 U.S. at 694). “A reasonable probability
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‘is a probability sufficient to undermine confidence in
the outcome.”” Id. ““When determining prejudice, [a
court] must consider the errors of counsel in total,
against the totality of the evidence in the case.’”
Munoz, 605 F.3d at 377 (quoting Stewart v. Wolfen-
barger, 468 F.3d 338, 361 (6th Cir. 2006)).

“An error by counsel, even if professionally unrea-
sonable, does not warrant setting aside the judgment
of a criminal proceeding if the error had no effect on
the judgment.” Strickland, 466 U.S. at 691. “The pur-
pose of the Sixth Amendment guarantee of counsel is
to ensure that a defendant has the assistance neces-
sary to justify reliance on the outcome of the proceed-
ing.” Id. at 691-92. Here, the undersigned has presided
over the proceedings in this case, including the presen-
tation of evidence over the course of a three-day trial,
and is fully persuaded that any alleged error with re-
spect to the November 16, 2016 statements would not
have resulted in a different outcome.

2. Conflict of Interest

Defendant claims that Anderson “offered interro-
gations of both Pina brothers to the WEMET detectives
with the purpose of negotiating a better plea deal for
them, but without obtaining proffer protection for [De-
fendant] and while under an ethical conflict because he
had obtained confidential information from both broth-
ers” (ECF No. 210 at PagelD.1524, emphasis added).
Again, the evidence and authority cited by Defendant
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falls far short of establishing this claim of ineffective
assistance.

Defendant asserts that there can be no dispute
that Attorney Anderson was operating under an actual
conflict, citing to the following record of Anderson’s tes-
timony in response to questioning by the Government
at trial:

Q. Okay. By the time that you were done
meeting, that brief first meeting with
both of these brothers, did you have a per-
son that you considered a client?

No. I had a quandary.
Pardon me?
I had a quandary.

You had a quandary, meaning a problem.

> o P> o P

Yeah. Because of something that Angel
said to me, the guy who I met first.

O

Okay. But did you eventually represent,
though, Jimmy or Jaime or Jaime Pina?

A. TIthought I did.
Okay. Well —

> O

Initially, if you will, yes, sir. But I did not
go through the formal state filing of an
appearance for the reason that I was im-
mediately told that Homeland Security
wanted to interview them. I was told that
the Assistant U.S. Attorney wanted to
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interview them. And there were tactical
considerations as well.

Q. Okay. Well, let’s get into that a little bit.
You practice primarily in state court?

A. Yes sir.

Q. Did the fact that this case might go into
federal court, is that a tactical considera-
tion about whether you’re going to be a
lawyer going forward in a federal case as
opposed to whether it stays in state
court?

A. It is, as well as the timing. Your office, as
you know, is a high powered office. You're
very insistent on getting things commit-
ted quickly. I did not want to prejudice
these guys by dancing on the head of that
pin when they might be well advised to
come forward.

(ECF No. 210 at PagelD.1526; ECF No. 188 at
PagelD.1278-79.)

Defendant asserts that Anderson “obtained confi-
dential information from both Pina brothers, felt that
something Angel Pina told him prevented him from
representing both brothers, and then went forward
with a decision to advise [Defendant] to submit to in-
terrogation and represented him there” (ECF No. 210
at PagelD.1526, internal citations omitted). Further,
Anderson “knew he could not represent both brothers
because of something that Angel Pina said to him, but
then made a decision to require Angel to obtain
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another lawyer and continue advising Jaime Pina” (id.
at PagelD.1527). Defendant argues that “[t]his falls be-
low the standard of required competence and preju-
diced [him]” (id.).

First, Defendant has failed to show that these
facts establish that Anderson continued to represent
Defendant despite an actual conflict of interest. At
most, Defendant has shown that Anderson (and state
law enforcement officers, as well) recognized a poten-
tial conflict of interest. As Defendant states, “the police
mentioned to Mr. Anderson that he could not ethically
represent both brothers and co-defendants,” and “[t]he
investigating agents acknowledged and were aware of
at least the potential of this inherent conflict of inter-
est” (ECF No. 161 at PagelD.666).

Likewise, the facts on which Defendant relies, and
his arguments, are equivocal regarding whether An-
derson engaged in an actual conflict of interest in rep-
resenting Defendant. Defendant states that “Anderson
said he knew he could not represent both brothers be-
cause of something that Angel Pina said to him, but
then made a decision to require Angel to obtain an-
other lawyer and continue advising Jaime Pina” (ECF
No. 210 at PagelD.1527). Similarly, Defendant states
that “Anderson made the recommendation while argu-
ably representing the conflicting interests of both Pina
brothers as co-defendants, or at least having confiden-
tial information regarding each” (ECF No. 161 at
PagelD.665-666). Such assertions and argument re-
flect the questionable basis for claiming ineffective
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assistance based on an actual conflict of interest. Rec-
ognizing that he had a “quandary,” Anderson under-
took the representation of only Defendant. Anderson
appears to have taken a proper course of action.

In any event, contrary to Defendant’s argument,
these facts do not establish an actual conflict of inter-
est such that prejudice must be presumed. Strickland
is instructive on this specific point:

In certain Sixth Amendment contexts,
prejudice is presumed. Actual or constructive
denial of the assistance of counsel altogether
is legally presumed to result in prejudice. So
are various kinds of state interference with
counsel’s assistance. See United States v.
Cronic, 466 U.S., at 659, and n.25, 104 S. Ct.,
at 2046-2047, and n.25. Prejudice in these cir-
cumstances is so likely that case-by-case in-
quiry into prejudice is not worth the cost. 466
U.S., at 658, 104 S. Ct., at 2046. Moreover,
such circumstances involve impairments of
the Sixth Amendment right that are easy to
identify and, for that reason and because the
prosecution is directly responsible, easy for
the government to prevent.

One type of actual ineffectiveness claim
warrants a similar, though more limited, pre-
sumption of prejudice. In Cuyler v. Sullivan,
446 U.S., at 345-350, 100 S. Ct., at 1716-1719,
the Court held that prejudice is presumed
when counsel is burdened by an actual conflict
of interest. In those circumstances, counsel
breaches the duty of loyalty, perhaps the most
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basic of counsel’s duties. Moreover, it is diffi-
cult to measure the precise effect on the
defense of representation corrupted by con-
flicting interests. Given the obligation of coun-
sel to avoid conflicts of interest and the ability
of trial courts to make early inquiry in certain
situations likely to give rise to conflicts, see,
e.g., FED. R. CrIM. P. 44(c), it is reasonable for
the criminal justice system to maintain a
fairly rigid rule of presumed prejudice for con-
flicts of interest. Even so, the rule is not quite
the per se rule of prejudice that exists for the
Sixth Amendment claims mentioned above.
Prejudice is presumed only if the defendant
demonstrates that counsel “actively repre-
sented conflicting interests” and that “an ac-
tual conflict of interest adversely affected his
lawyer’s performance.” Cuyler v. Sullivan, su-
pra, 446 U.S., at 350, 348 [sic], 100 S. Ct., at
1719, 1718 (footnote omitted).

Strickland, 466 U.S. at 692 (emphasis added)

The circumstances of this case do not persuade the
Court that any purported “actual conflict of interest”
in this case falls within the rule of per se prejudice. And
as stated above, given the ample evidence of guilt in
this case, Defendant has otherwise failed to establish
prejudice under Strickland. Defendant’s claim of inef-
fective assistance fails.
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III. CONCLUSION

For the reasons set forth, Defendant Jamie [sic]
Pina’s Motion for New Trial (ECF No. 160) is denied.

DATED: /s/ Janet T. Neff

August 23, 2017 JANET T. NEFF
United States District Judge






