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ISSUE PRESENTED

The 10th Circuitngapplication of a reasonable Jurist Standard

as a full denial of Jaéﬁbﬁ's §2255 under the Strickland standard is

e
! )

in confliqt§with@the39ﬂ% and 8th Circuit review standard of an

"underminihq of the.confidénce'of the verdict" which would have

corrected the denial&df'Jadoby's right to effective assistance of

Counsel under the 6th Amendment.

- ‘ |
: i '
. N i
! I3 (s
i . # " !‘5 " !.‘ . LoE
lv ¥ Ve Cof PR
} S ” .. H
! fo
STEE y o
N B .
! Y . 5
N R
o I
LI R
;!E E ' ,_.1 1:.'!_‘
i 2 s,
1 i

o
. i
| Lo
! [
; P
i Y .
i i}
.
1 ‘ i
\"i * . N
l y - L ! Py Ii’:‘
by



LIST OF PARTIES

N{All parties appear 1n the captlon of the case on the cover page.

[ 1Al partlesdo not appear in the caption of the case on the cover page. A list of
all partles to the proceedmg in the court.whose judgment is the subject of this
petition is as f0110WS° ¥

[ e
.
!
t r e
b
. ".4‘
5
! ;I
[ - |
i
1 K
)
PR 8 "
. N .
i thy :
L '
"
) . .
. * -
b o o i o
. ' :
L LY .
: A B i '
X - :
i o o R
At R i
i
i
.
¥
»‘"‘ S
B
R .
. [ - ) -
) . S ¢ n
[ L 11
h cor f .
¢ N M
."
1
. b



OPINIONS BELOW. . v ceeeeeenecoaassccnsncscacasasencsassonss

! i

JURISDICTION..........:........‘.......................

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED.....

STATEMENT OF THE CASE...J.&............
o, “‘ i .‘ “'1 '
REASONS FORsGRANTING .THE WRIT..........
K 'E»!l
CONCLUSION,f..........na...............

,
".,I
¥

CERTIFICATE OF SERVICE.....A...........

DECLARATION IN COMPLIANCE..............

'INDEX TO APPENDICES

APPENDIX A. - Court of Appeals Order, denial of petition

APPENDIX B - District Court ruling

APPENDIX C - Court of Appedls Order, denial of En Banc

for rehearing

iii



&
i

Slack v. McDonald, 529" {.S..473, 484 (2000)«c..ecuuecennnaenn.. 24

strickland v. Washington, 466 U.S. 688, 104 S.Ct.
2052, 80 LLEd. 2d 678 (1984) cuuunneenesnnnneneanneeennnennnenn 20

CASES- Appellate Court 

Brown v. Myers, 137 F.3d 1154 (9th Cir. 1997)u v eunnunn. c...23
Hart v. Gomez, 174 F.3d,1067 (9th Cir. 1999)......ccueeennenn.. 22
Henderson v. Sé%g%ﬁt;;gé6f;2d:706, 711 (8th Cir. 1991).u.u.... 22
Mak v. Bioagetﬁ;gaioiﬁggd 614 (9th Cir. 1992)..neenneeennenn... 23
U.S. v. Harrison, 839 F.2d 1401 (10th Cir. 1988).....rvveeen... 22
U.S. v. Lafson, 596 f;Zd 759 (8th Cir. 1979) ceceecccannccen ceea22
U.S. v. Rivera, 900 F.2d 1462 (10th Cir. 1990)......oemnnn..... 20
STATUTE | “
Title 28, ng. éfge,f§ij46;...:; ............................ ...28
Title 28,Ip.s. coae,“§?§55;.;;-L ............................... 23
1| 1_ﬁ:;§ﬁ
! oo

iv



| IN THE
. SUPREME. COURT OF THE UNITED STATES
- . PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[\{For cases ﬁ'om federal courts: |

The oplmon of the United States court of appeals appears at Appendix A ond C
the petition and is

[ 1 reported at _ : . or,
[ 1 has been designated for publication but is not yet reported; or,
[V is unpublished.

The opinion of the United States district court appears at Appendix L to
the. petition and is

[,] reported at . ; Or,
[.]1 has been des1gnated for pubhcatlon but is not yet reported; or,
i/ is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix ‘ to the petltlon and is

' [ 1, reporbed at : ; or,
[ 1 has been des1gnated for: pubhcatlon but is not yet reported; or,
[]is unpubhshed

The opinion of the o court
appears at Appendix to the petition and is

[ ] reported at - or,
[ ]\ has been de51gnated for pubhcatlon but is not yet reported;. or,
[1is unpubhshed ‘




JURISDICTION

;;:
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[x] For cases from federal courts

The date on Wh1ch the Umted States Court of Appeals decided my case
was

[ ] No petition for rehearing was timely filed in my case.

[X] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date; . November 6, 2018  and a copy of the
order denylng rehearmg appears at Appendix _C. .

[ ] An extension oﬁ time to file the 'petltlon for a ert of certiorari was granted
to and including : (date) on (date)
.in Apphcatlon No. A . . ‘

The Jurlsdlctlon .of this Court is 1nvoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state ;c()urt decided my case was
A copy of that decision appears at Appendix

[ 1A tlmely pet1t10n for rehearlng was thereafter denied on the following date:
; E ,.l ‘ . and acopy of the order denying rehearing
appears‘ at Appendlx ‘ >

{ ] An extens1on of time to file the petltlon for a writ of certiorari was granted
to and including .. (date) on (date) in
Application No. A .o »

The jurisdiction.of this Court is invoked under 28 U. S. C. § 1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

United Stateé@Conétitﬁtion Amendment 6, rights of the accused,
I A ) .

in all cfihinal-p&osecu&ions, the accused shall enjoy the right to
! S [ ' :

speedy andqpublic‘trialﬁ‘bf an impartial jury of the State and the
District wherein the_crime:shall have been committed, which District -
shall have been previodsly ascertained by law, and to be informed

of tﬁe natu%e aﬁqlcaggg;ofﬁthe accusation; to be confronted with the
witnesses b%aihéﬁﬁhiﬁeﬁéé“hévé;Compulsory process for obtaining

! wl!' [

witnesses ‘in his.favdr}”and to have the Assistance of Counsel for

his defense.



STATEMENT OF THE CASE
In 2005 and 2006 Michael Jacoby was a successful realtor/
broker assoc1ate for Remax in Denver, CO. Co-defendants Derek Zar,
Susanne Zar‘(Derek slmother),‘and Mike Macy purchased homes during
this timeframelwhen Jacoby represented them as a Transaction Broker.

Simultaneous Close Real Estate Transactions

Mr. Jacoby was a preferred realtor with the nationally known

builder DR Hortonqinﬁzdos-and_2006 where his clients received
B [ o b [T LA D
| b BN t:l. R R (IR

significant}10—30%‘ihV%Stor:and cash discounts from DR Horton not
offerred:to‘the‘generallpublici |

Four of the nineteen properties listed in the indictment
(Attachment 2, Appendix at page 4: the "Attachments listed within
the Appendix" referenced here on in are on file with the Combined
COA/Brief at the Appellate Court) 10740 Worfolk, 10746 Memphis,
10600 Norfolk and 1Q7§0 Norfolk were purchased by Derek and Mike
using a simultaneous close. It is the process of buying a property
at a discounted price and reselling it the same day at a higher
price. Derek‘and Mike's Limited Liability Companies (LLC), Ozette
LLC and MEM Real Estate LLC, purchased these four properties with
cash at a: 51gn1f1cant discount from DR Horton. On the same day,
Derek and Mike = LLCs sold the'properties to themselves individually
at the market/appraised price, financed by a mortgage.

The jury heard from the government throughout trial that Jacoby
came up with ways to falsely inflate the sale prices on the second
sale transactions ‘and that they were not supported by anything

(Tr p263 L4 6, L16 21-Up270 L21 -23; p3152 L9-13). 1In addition, the

!7 |

government stated that: properties purchased by Derek and Mike from

DR Horton on the first sale were only given "small" discounts, but



the government or Jacqby'e Counsel never discussed or showed the

jury the_aetual“drecount_amounts (Tr p3151 L25 through p3152 L2).
Goveghmeht_mitne%%:DR Horton. sales manager Lynn White testified

three times!to the‘j;rfhthat nd cash discounts were given

(Tr p2068 L15-17; p2084 L11-13; p2090 L13-15). He also testified

the investor discounts'were only given to preferred realtor clients

and not offerred to the general publlc (Tr p2091 L13-16,L21-24;

p2092 L7- 15). ;@,g

Jacoby s CodhselxieSththeﬁebility to discuss cash discounts to
2 B P
the jury at a side-bar discussion from not being able to prove cash
discounts were given by DR Horton (Tr p2086 L8 through p2088 L15).
Jacoby's Counsel failed to recognize and admit the 10746 Memphis and
10740 Norfolk DR Hortontchange Order Agreements that were in the
government's DR‘HertOn;diseoVery file (Attachment 3, Appendix at
page 4). .The agreemente showed Ozette LLC, Derek's LLC, received a
significant $37,000 Qr i4% cash and investor discount, and MEM Real
Estate, Mike's LLC, receimed a $30,803 or 13.1% cash and investor
discount. | |

Jacoby S Codnsei promlsed the jury in his opening statement "Now,
the 1mportant thlng to remember is that in every one of these trans-
actions, the sale from the LLC to the individual members was always
supported by an appraieal." (Tr p289 L7-9). Jacoby's Counsel did
not fulfill this promise. He failed to admit the 10740 Norfolk,
10746 Memphis, 10600 Norfolk, and 10760 Norfolk second sale transaction
appraisals (Attachment 4 Appendix at page 4). The jury was left to
belleve Derek and Mlke were not given significant discounts on the

first sales and that the second sale prices were fraudulently inflated

without any appraisal to support it.



The fury heard from the government in their opening statement
that Derek's mortgage broker was unaware he was buying 10746 Memphis
for a higher price (Tr3p269 L11-14).

Derek“s GMACinortgage.broker and government witness Diana Rosswog
wrote a letter that was sent to Land Title agent Michelle Welle. The
letter stated Diana was aware 10746 Memphis, 10600 Norfolk, and 10760
Norfolk were all belng'resold.at a significantly higher price
(Attachment 5, Appendlx at page 4). Jacoby's Counsel did not admit
Diana's: exculpatory i'xfer”durlng her testimony. The jury was left

i ; .‘ * W
to belleve Dlana'was not aware the properties were resold at a

i [ v,";

significantly higher prlce.

During government witness Land Title agent Michelle Welle's
testimony, Jacoby's Counsel lost a side-bar discussion to admit a
letter written by’Mike Macy's GMAC mortgage broker Natasha Wall to
Michelle regardingj197401Norfolk (Tr p2194 L7 through p2198 LS8;
p2225 L3hthrougn§p22;étL9;np2264 L16 through p2265 L5). The letter
stated Natasha was aware this transaction was non-arms length and
being resoid at a significantly higher price (Attachment 6, Appendix
at page 4). indan FEi pretrial interview, Natasha stated these facts
about her letter regarding'10740 Norfolk in section 7 and 11
(Attachmenti7 Appendlx at page 4). Jacoby's Counsel also failed
to have Natasha testlﬁy, The Jury was left to believe Natasha was
not aware;10740 Norfoik was a non-arms length transaction and resold
at a significantly higher price.

Jacoby represented Derek and Mike's LLCs as a Transaction Broker
when they purchased the four properties from DR Horton. At the
request- of Derek and Mlke,'w1th information prov1ded by them, Jacoby

I“v \l‘

prepared the purchase‘contracts between their LLCs and themselves

6



individuayly. Jacoby clearly dlsclosed on page 9 and 10 of each:

purchase contract that he d1d not represent the buyer or seller in

any way. Jacoby had no. 1nvolvement with Derek or Mike's mortgages.

Government w1tness GMAC mortgage broker Diana Rosswog testified

to the jury‘that Jacoby“was the realtor for the sale on 10746 Memphis
and 10600 |Norfolk\:;5 amﬂhe;gave her the purchase contracts
‘H..‘| ' B EL L l‘n C

(Tr p2319 L22 through p2320 L23) The fax header on both purchase

»

contracts show they were sent from Susanne ‘Zar's fax machine. Jacoby
disclosed on page 9xandm10 that he did not represent the buyer or

seller and was not the realtor (Attachment 8, Appendix at page 4).

Jacoby's Counsel made a promlse to the jury during hlS opening state-

f S e

ment statlrg "And you w1ll see those contracts for the purchase and
sale on those second sales. And in every one of them, it spells out
very clearly that Mr. Jacoby doesn't represent the buyer or the seller

on that transaction. (Tr p298 L12-16). Jacoby's Counsel did not

fulfill thlS promlse and dld not dlscuss or show the jury page 9 and
| ' . | " b T :!’": 5

10 of the purchas ’contracts. he jury was left to believe Jacoby
. ;| I&;'., H" '

P
K

was 1nvolwed w1th these transactlons and was the realtor.

Jacoby coordlnated funds, his and others, to provide Derek and
Mike short term loans at a 1- 2% fee to purchase the four properties
from DR Horton,mand funds for thelr down payment on the second sale

to themselves 1nd1v1dually. Forvthese transactions, the short-term

loan proceeds were notfglven to 'Derek or Mike until the day of closing,
I
after their mortgages were approved The loan checks were made out

directly to the title company.so Derek or Mike could not deposit them

into their bank accounts.

Government witness;and co—defendant Mike Macy testified to the

jury that Jacoby deposrted money into his bank account to fraudulently




increase his baianceipégor*to him receiving his 9/15/5 Verification
Py ,

of Deposit }VODB‘éTr.p£73 L13 17' p2759 L16 through p2760 L1; p2876
L15-22). The VOD was. used as support by the lender to verify Mike
had enough funds requlred for his 10740 Norfolk mortgage down payment.
Jacoby's Counsel did not discuss to the jury or admit Mike's September
2005 bank statement coples of checks he deposited prior to 9/15/5,
and the VOD that showed Jacoby did not give Mike money prior to his
9/15/5 VOD (Attachment 9,:Append1x at page 4). The jury was left to
believe Jacoby dep051ted funds 1nto Mike's bank account to assist
him with gettlng an 1nflated fraudulent VOD.

Government witness IRS agent Janet Hukill testified to the jury
explaining a spfeadsheet she created showing $45,000 Jacoby gave
Mike for his 10§4Q‘No$ﬁolk purchase (Tr p2911 L5-12). The spreadsheet
showed a 9/28/5 sale.date for 10740 Norfolk, but did not show the
date Jacoby gave $45,000 to Mike (Attachment 10, Appendix at page 5).
Jacoby's Counsel made a promise to the jury in his opening statement
saying "One thing to remember'is that the hard-money loans that were
made were not made for the purpose of any kind of VODs in this case.'

"

(Tr p294 L9 11) glJacooy smCouﬂsel did not fulfill this promise and
did not dlSCUSS or admit the 53;000 and $42,000 check copies
(Attachment 11, Appendix at page 5) to show the jury the checks were
dated 9/28/5, and both checksvmade out directly: to Land Title where
Mike could not deposit them into his bank account. Jacoby's Counsel
also falled to show the jury Jacoby s short-term loan to Mike was
given on the day of hls 10740 Norfolk closing, after his VOD was
submitted to the lender, and after the lender approved his mortgage.

The jury was left to believe Jacoby assisted Mike with fraudulently

depositing money into his bank account to get a favorable VOD and

8
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fraudulenﬁl§ assistingfmike in getting his mortgage approved.

Grant Program Real Estate Transactions

Eight of the nineteen properties listed in the indictment were
purchased by Derek, Susanne, and Mike using a grant program, financed
by a mortgage:

' 1065 Ridge Oak.
1490 Rose. ' |
30848 E. 15]1st.
10391 Cherryvale.
5810 Silverleaf.
10311 Cherryvale.
6675 Tenderfoot.
16381 E. 106th.

OOV WN =
i e S i S

The grant process involved;

1) the seller agreeing to donate a portion of his sale
proceeds and authorizing the title company to pay these
proceeds to a third party grant company at closing,

2) the buyer applying for a grant with the grant company,

3) and if approved, the buyer would receive the grant proceeds
from the grant company within five business days after closing.

The.jury heard from the government throughout trial that the
purchase contrgct$§pfégéred by Jacoby were a lie as he did not disclose
the buyef Qés ééf&inéxg%ant mohey in the purchase contract (Tr p2462
L7-9; p3149 L7-10; p315ﬁ L6-11; p3233 L1-3).

According to the Cplorado Real Esfate Commission (CREC) Manual
Rule F-2(a) and»F—B(é)(b), only negotiations between the buyer and
seller are to be inciﬁdéd in "additional provisions" section of the
purchase contraétﬂ(Afﬁdéhment 12, Appendix at page 5). The grant
documents were buyer aﬁé seller contractual agreements with Tara
Grant, not between themselves. The Tara Grant documents were o
generated by Tara Grant.

In every transaction involving a grant program where Jacoby

represented Derek, Susanne, or Mike as a Transaction Broker, Jacoby



correctly:discloaed thefgrant within the purchase contract on page

2 "attachments" section aecording to the CREC Manual. 1In addition,
the Tara Grant Corporate Statement, Tara Grant Pledge Confirmation,
and Tara Grant Authorization to Deliver Funds were attached to every
purchase contract when thelr grant program was involved (Attachment
13 and 39, Appendlx at page 5 and 7). The grant documents fully
described the grant prdcess and that the buyer was to receive a grant,
if approved: within f1ve bu51ness days after closing.

Jacoby's Counsei did not have a Real Estate Expert or Jacoby
testify to or admit the CREC Manual to show the jury Jacoby correctly
disclosed the grant in the purchase contract. The jury was left to
believe Jaceby fnaudnientiy misrepresented disclosing the grant in
the purchase contract;

The jury heard from the government throughout trial that Jacoby
was the organizer of the mortgage fraud scheme. He was the one who
aided, abetted, joined, and organized the lies. He came up with the
grant amount (Tt'n259.L?4—23; p3145 L15-18).

Jaceby.prdéérly;fﬁhfi;ledhhis Transaction Broker responsibilities
according to the CRECYManual commission statement § 12-61-807 (2)

(b) (II) (IV)(V)(VII) by;

1) coordinating and forwarding the fully executed purchase
contract and grant documents to the mortgage broker,

2) advising the buyer and seller to seek professional legal
advice regardlng the grant program,

3) tlmely updatlng the seller on the buyer's loan status,

4) and coordinating the closing.

Jacoby's Counsel did not have a Real Estate'Expert or Jacoby
testify to admit the CREC Manuall.and show the jury that Jacoby was
coordinating dqcuments and communicating with the mortgage broker,

10
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grant comﬁany, éhd ti;l; compaﬁy because he was properly performing
his duties as a Transaction Broker. The jury was left to believe
Jacoby was acting as the organizer of a fraud scheme versus seeing
that Jacoby was properly performing his duties as a Transaction Broker.

During,governmeﬁt:witness Chris Stull's testimony, Jacoby's
Counsel los# é‘éide—ﬁaéidiscuséion to admit the Real Estate Invest-
ment Discld#ure (REIb)Q, Tﬁe Judge‘also made a comment that the REID’
could be admitted thréﬁgh jacoby if he testified (Tr p1633 L14 through
p1638 L3). Jacpby‘s.Counsel did not inform Jacoby of the Judge's
comment or any of the side-bar discussion. Jacoby was unaware the
REID could have been admitted through his testimony. The REID informed
Chris to seek prdfessional legal advice regarding the grant and that
Jacoby was not involved in determining the grant amount or its terms
(Attachment 14, Appendix at page 5). Jacoby's Counsel did not discuss
these facts with the jury or admit the REID. The jury was left to
believe Jacoby gontrolled and fraudulently determined the grant amount
and terms forvﬁégiﬁuyeﬁgand seller. Jacoby could have presented the

truth from the stand!

Real Estate Transactions With No Representation

Concerning six of .the nineteen properties listed in the indict-
ment, Jacoby did not“represenﬁ the buyer or seller in any way.

For 10694 Lewistoﬁ; 10987 Snowcloud, and 10401 Cherryvale, the
properties were‘refinaneed by Susanne. Jacoby's Counsel did not
cross-exam any of the government: lender underwriter witnesses for
these refinance transactions. The jury was not shown the refinance
transactions took place two plus months after the initial purchase
where Jacoby so}d Susanne the properties, and that there was no
evidence what ségeverltpat Jacoby was involved with or had any

11
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knowledge of these f%@uahlént refinance trénsactions.
For 15%82 é;?10i£ﬂ; 16221 E. 106th, and 6633 Tenderfoot,

Jacoby pre;ared'the éurchase contracts at the request of Derek,

Susanne, and Mike with information provided by them. Jacoby

disclosed on page 9‘ana 11 of each purchase contract that he did

not represent the buygr;or.seller._ Jacoby had no involvement with

Derek, Susaqne,}or.Mikg}s mortgages for these transactions.

vThej#ry Héa?d é?q? the ggyernment and government witness
appraiser Mike Long thaf Jécoby was the. realtor for 16382 E. 107th
and 16221 E. 106th, and thét Jacoby tried to influence the appraised
values by providing éales comparables to Mr. Long which he used to
complete his appraisals (Tr p2421 L7-19; p3148 L23-24).

Long received a .fax from DR Horton sales representative Bobbi
Gallegos listing sales’éomparables (Attachment 15, Appendix at page 5).
These sales comparables were used by Long to complete his 16382 E. 107th
and 16221 E. 106th appraisals as shown in the "Data Source" section

. (Attachment 16, Appendix at page 5). There is no reference or note

indicating Jacoby was a data source. Jacoby's Counsel stated in his

.

opening étépeméﬁtﬁ".;;pheré iswno;evidence to support Jacoby had
influence o&er the a;pﬁ;isals.ﬁ‘(Tr p292 L17-19). However, Jacoby's
Counsel did not support this statement during trial for the jury to
see and hear. He did not cross-examine Mike, did not discuss or
admit Long's appraisals and tﬁe fax from Bobbi, and did not discuss
or admit page 9'and 11 .0of the 16382 E. 107th and 16221 E. 106th pur-
chase contracts s%owiﬁq?Jacoby aid not represent the buyer or seller
in any way (Attachment i7, Appendix at page 5). The jury was left
to believe Jacoby was involved with these two sales, that he was the

realtor, and that he fraudulently tried to influence the appraised

values.
12



'1tness mortgage broker Chae Bae's testimony.

o “‘

Durlng governmen
f

regarding 6633 Tenderfoot, Jacoby s Counsel erred in stating to the

jury "... acoby, as the real estate person involved in this trans-

action..."[(Tr p1464 L7-11). Jacoby's Counsel did not discuss or
show the jury page 9 and Tﬁ of the purchase contract stating Jacoby

did not represent theﬁbuYer or seller for this transaction (Attach-
. ' ‘ : "

ment 18, Appenle‘at page 5) The jury was left to believe Jacoby

was 1nvolved w1th thls real estate transaction and was the realtor.

Jacoby could have testlfled as.to these matters.

i

Jacoby'Firstbank Mortgage

The last property-listed 'in the indictment, 2163 Beechnut, was

purchased by Jacoby from his business partner Ed Schultz in July

2007. Jacoby recelved a $1 450 000 first position mortgage from
Flrstbank Jacoby was:approved for this mortgage after Firstbank's
review of a mortgage application, his tax returns, and other finan-
cial information that he submitted to his Firstbank mortgage broker
Laura Rogers. Jacoby also received a second position owner financed
$205, 000 mortgage from Ed _ Thejsecond mortgage had a 0% interest
rate, a 1 year té!ﬁ,i#ﬁh no payments due until the end of the 1

year term.'f ‘

During government witness Firstbank mortgage broker Laura Rogers'
testimony, the government showed the jury Jacoby's Firstbank mortgage
application that statedvhis monthly income of $50,000 (Attachment 19,
Appendix at page 5) ,‘iﬁ addltlon, Laura testified that she created
the Personal F1nanc1al Informatlon Analysis (PFIA) from tax returns
and financial statements provided by Jacoby (Tr p377 L24 through
p378 L23). The note section at the bottom of the PFIA states "We

have 1099s showing Mike earned $1,405,955 in real estate commissions

o o 13



in 2006 which 1s double the commissions he earned in 2005 ($692,000)"

N

ppendmx‘at page 6). The PFIA was admitted by the

(Attachmentizo,i

§ A%
y‘t

]
government,zbut was not?shown or discussed to the jury by the govern-

ment or Jacoby's Counsel. The jury was left to believe Jacoby
fraudulenély overstated his income in his mortgage application des-
pite evidence that his income was actually grossly understated.

Laura testlfled she recelved a hand-written 2006 commission
ledger from'Jacoby (Trfp332 L12 15, p380 L2 through p382 L2). Jacoby's
Counsel d;scussed and showed page 1 of this ledger to the jury, that
also had a’ hand wrltten guote stating "Provided by Jacoby," but failed
to discuss or show the jury the ledger's last page showing Jacoby
earned $1,400,355 of commission as of 12/18/6, and that the ledger
was acknowledged and s1gned off by the Remax sales secretary (Attach-
ment 21, ﬁppendlx at page 6). The jury was left to believe the ledger
was fraudulently created by Jacoby to support the $50,000 monthly
income he stated in his mortgage application, and the jury still did
not hear or see any documentation showing how much commission or
income Jacoby made in 2005 or 2006.

Laura testlfled she would want to know if the transactlon was

‘!4. R
. ‘l‘

non-arms 1ength and tha¢ 1t would have affected her loan approval

"l I;‘
,|v

decision 1f she‘would have‘known it was (Tr p342 L1-11; p414 L22-24).
She also testified Jacoby gave her information on properties he -
owned and that she had no documents showing the transaction was
non-arms length. (Tr p332 L12- 15' p342 L12-15; p395 L4-7). Jacoby's
Real Estate Owned (REO)ﬂschedule was admitted by the government, but
was not dlscussed or shown to the jury by the government or Jacoby's
Counsel. The REO schedule clearly shows Jacoby disclosed he owned
four properties with his business partner and seller of 2163 Beechnut,

i 14



Ed Schultz (Attachment 22, Appendix at page 6). The jury was left
to believe Jacoby fraudulently did not inform Firstbank that he was
a business partaer wttq;Ed:Schultz. Again, Jacoby could have
testified ¢$ thééé truths.

The government stated within the indictment and throughout trial
that Jacoey lied on his Firstbank mortgage application saying that he
did not bofrow his down payment (Tt p278 L11-13; p3156 L10-~-12).

The 2163 Beechndt‘transaction closed on 7/31/7. During trial,
the government eheyed‘the jury Jacoby's July 2007 bank statement

o
(which stated a $300,000 7/26/7 and $100,000 7/27/7 deposit), the
HUD statement shewiné Walt Slagel of Lighthouse Custom Homes receiving
$355,000 at closing, and a $355,000 check dated 8/2/7 from Walt to
Jacoby's business paftner Ed Aabak (Attachment 23, Appendix at page 6).
Government witness Walt testified he did not owe this money to Aabak
and that he was directed by Jacoby to give it to him (Tr p485 L6-10).
Jacoby never instfucted?Walt to pay Aabak and had no knowledge of
this payment. Aabak and Walt had various building projects between
them in 2007. Aabak owed Jacoby $603,391 as of 7/25/7 from various
business projects between them. This is shown in the Jacoby/Aabak
Loan Summary (Attachmeht 24, Appendix at page 6).

Four days’befere trlal started on 8/8/12, Jacoby sent several
detailed emails w1th supportlng documents to his Counsel explaining
the Beechnut transaction, including information and documents from
money Aabak owed Jacoby (Attachment 25, Appendix at page 6). After
Walt's testimony on 8/9 Jacoby had several concerns that his Counsel
did not understand the Beechnut transaction and was not showing

i

Jacoby's innocence. Jacoby wanted Aabak and himself to testify.

Jacoby knew the only way for the jury to hear or see Jacoby did not
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borrow money from Aabak was for Aabak or Jacoby to testify. Jacoby
sent additional.detailed emails on 8/9 to his Counsel further explain-
ing the Beechnut_traéga;tion, and again on 8/14, 8/15, and 8/16
(Attachmeﬂt;ZG,.Aﬁpenﬁig ;t page 6). On 8/13, Jacoby's Counsel
finally determined Aabak was worthy of being a witness and made an
attempt to subpoena him to testify, as shown in an email between
Jacoby, his Counsel, and their Investigator (Attachment 27, Appendix'
at page 6). Aabak ahd'Jacoby never did testify and Jacoby's Counsel
did not discuSszqf'admi; the Jécoby/Aabak Loan Summary. The jury

was left to believe Jadbby fraudulently lied in his mortgage appli-

cation saying he did not borrow his down payment.

Jacoby Citibank Mortgage

In November 2007, Jacoby refinanced the 2163 Beechnut second
owner financed mortgage with Ed Schultz, paid him off in full, and
received a hew $205,00d‘Home Equity Line of Credit (HELOC) from
Citibank. Jacoby was afproved.for the cash-out HELOC after Citibank's
review of a mortgage application, his tax returns, and other finan-
cial information that was submitted to Citibank from Jacoby's mort-
gage broker Miguel Lucero.

The governmgnt stq@ed to the. jury that Jacoby lied about his
income iﬁfhis mogtgaéé{?pplication (Tr p3159 L2-6; p3227 L17-20).
During government witness Citibank representative Brent Fairchild's
testimony, the government showed the jury Jacoby's Citibank mortgage
application that stated his monthly income of $58,260 (Attachment 28,
Appendix at page 6), and page 1 of his 2007 tax return showing negative
income of‘$152,3}4.(Atf?chmentQZQ, Appendix at page 6). Jacoby's
Counsel féiled to block the admittal of his 2007 tax return, which
was not even in existance as of Novembar 2007 when the Citibank

16



mortgage applibaéionfw;s sﬁbmif£ed, in a side-bar discussion because
of not being able to(demonstrate the 2007 tax return information was
not used to caLculaté‘the $58,260 mortgage application monthly income

. .
figure (Tr p552 L9-24). Jacoby was not informed by his Counsel what

, (X3 [ Y

was discugs%d‘dgfipgﬁgﬁé %ide{bar. Jacoby's Counsel failed to rec-
ognize, diséusé énd shé& the jﬁry Schedule D and Form 8824..- Like
Kind Exchéﬁges from Jaéoby's 2007 tax return stating $1,058,978
($555,000 + $503,978) of tax deferred income not reported on page 1.
The jury was left to bglieve Jacoby fraudulently overstated his
income in his mortgagéﬁapélication.

Jacoby's C;uhseljfailed to admit Jacoby's 2005 and 2006 tax
returns thch shéwedinét income of $435,293 and $962,957 (attachment
30, Appendix at page 7). The 2005 and 2006 two year monthly income
average of $58,260 [(435,293+962,957)/24] matched the monthly income
figure Jacoby stated in his Citibank mortgage application.

Jacoby:s Counsei }osg a side-bar discussion and was not allowed
to admit.Jaéoby's 206$ and 2066 tax returns because he was not able
to demonstrate the tagmreturn information was used to calculate the
income fiéure posted in the mortgage application, and from not knowing
Citibank had a copy of Jacoby's 2005 and 2006 tax returns in their
file (Tr p569 L22 through p572 L16; p576 L6 through p581 L6). During

the side-bar disgugsig#, Jacoby's Counsel also tried to admit govern-
ment exhiﬁit #26?whiéhi%aé:Jacéby's 2005 tax return, but failed again
because this document was from the IRS, not Citibank's file (Attach-
ment 31, Appendix at page 7). Jacoby's Counsel also failed to recog-
nize discovery documents J871-872 and J845-847 were Jacoby's 2005

and 2006 ta¥ reFurnsifipm Citibank's file which Citibank received

from Jacoby's moftgaggfbrdker Miguel Lucero. Again, the jury was
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left to bslieve Jacoby fraudulently overstated his income in his
mortgage application. At this point in the trial, the jury still
has not heard or seen -any documentation showing how much income

Jacoby earned in. 2005 or 2006 or his 2007 tax deferred income.

R e "
. i ;

Prlog to th1s's1defbar discussion, Jacoby realized at this
point howiunprepared'hts éounsel was in understanding the Citibank
transaction and that He did not understand how the $58,260 monthly
income figure in the mortgage application was calculated. Jacoby
had to explaln it to him and that Jacoby gave Citibank his 2005 and
2006 tax teturnsﬂl Jaeoty s Counsel took the information Jacoby
gave him to the side-bar and still lost as he couldn't prove Ccitibank

had a copy of Jacoby's 2005 and 2006 tax returns. The Judge even

made the statement:

Judge ) "Ekcuse me, but isn't he going to testify?"
Counsel "Mr. Jacoby?"

Judge . "Uh-hum."

Couneel - "I‘dop't know what his decision on that is going

to ,be until the government's evidence closes."

Judge "...If he doesn't testify, there will be no
: evidence of that." (Tr p576 L24 through p577 L7).

Jacoby's Counsel did not inform Jacoby of the Judge's comments or
side-bar conversatlon detalls.

Brent testlfled on 8/9/12 After his testimony, Jacoby was
extremely upset with: hlS Counsel because up to this point in the
trial the jury had only‘seen Jacoby's 2007 negative income of $152,334
and none of his_2005:or 2006 income or 2007 tax deferred income.
Jacoby tried to explaiﬁ his 2007 tax deferred income to his Counsel
in several emalls durlng trlal between Jacoby, his Counsel, and his

i i

CpPA Catherlne Mlddlemlst (Attachment 32, Appendix at page 7). Jacoby
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was also concerned with getting his 2005 and 2006 tax returns admitted.
He emailed his Counsel a copy of his tax returns during trial.

Jacoby was never 1nformed by his Counsel that he could have testified

to his tax returﬁs or was 1nformed of the Judge's side-bar comments
regarding ‘this. |

Brent testified that it would have changed Citibank's decision
to loan funds to Jacoby if he would have known the funds were going
to be routed back to Jacoby, or if the purpose of the loan was dif-
ferent thanuwhat Jacoby stated (Tr p538 L2-5; p541 L1-5).

Jacoby applied fon and received a $205,000 cash-out Home Equity
Line of Credit (HELOC), not a mortgage, as stated in the Underwritiné
Summary (Attachment 33, Appendix at page 7). The HELOC was an open-end
revolving line of crédit which allowed Jacoby to use the loan proceeds
however he may choosé,gas stated in the HELOC deed (Attachment 34,
Appendix ;t'page 7). ﬁéfore any proceeds were given to Jacoby,
Citibank héd one requiﬁement to pay off and close the existing $205,000
mortgage with Ed Schuitz (Attachment 35, Appendix at page 7). Jacoby
fulfilled this requirement at closing (Attachment 36, Appendix at
page 7). Jacoby's Counsel did not discuss or show the jury any of
these facts. The}ju#y;was left to believe Jacoby fraudulently mis-
represenﬁédjto éitibéhé‘the purpose of how he was to use the loan

proceeds.
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REASONS FOR GRANTING THE WRIT

Jacoby comes before this court seeking a Certiori reviewing the

current application of Strickland v. Washington, 466 U.S. 688, 104

T

S. Ct. 2052‘ 80'L. Ed 2d 674 (1984). While the Defendant bears the
3
burden of prov1ng both prongs of Strickland, the Defendant's, asserts

Jacoby, are not being given the full opportunity. U.S. v. Rivera,

900 F.2d 1462 (10th Cir. 1990).

Strickland p01nts out that the linchpin to right to Counsel is

effective a551stance.s Effectlve assistance is the right to require
1 '

the governmént's‘basé“bé subject to meaningful adversarial testing.
In his 2255 petition Jacoby asserted several serious errors that

his Counsel made in the following areas:

. The failure to have a hey witness testify.

. The failure to interview witnesses.

. The failure to introduce evidence.
. The failure to prepare Jacoby to testify.

oW =

The District Coﬁrtldenied the petition without hearing. The District
Court,igno;ing the fact that Jacoby is in an institution hundreds of

miles from the evidendé in his case, further limited by phone access

(15 minute calls to an approved list and 300 minutes a month) and no

ability to track his witness down. How then is he to get these affi-
davits, experts; show a‘"lsck of justification" for the failure to

1nvestlgate or the farlure to 1ntroduce, or how he was hendered in

testifying by Counsel" The DlStrlCt Court used Strickland standard to

thwart a full review'of the circumstances by blanket approval of the
trial it conducted, and the Circuit Court was left to rubber stamp.

Strickland glves two prongs to review the errors of Counsel.

First, defendant must show that "Counsel made errors so serious that

.!-

Counsel was not . functlonlng as the Counsel guaranteed the Defendant

by the Sixth Amendment." Strickland v. Washington, 466 at 687,
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104 S.Ct. at 2064. To satlsfy the first prong, Defendant '"must show
that Counsel's representation fell below an objective standard of

reasonableness." Second, the Defendant must show that Counsel's errors

prejudiced his defense,.specifically "that Counsel's errors were so

o .
' 3

serious as to deprlve the Pefendant of a fair trial, whose result is ’
l !1‘

ol Defendant must show a "reasonable probability that, but for

reliable." -
Counsel'sfunprofe551onal errors, the result of the proceeding would
have been different.l'l Ld. at 694, 104 s.Ct. at 2068. Defendant "need
not show that Counsel's deficient conduct more likely than not altered
the outcome in the case." Ld. at 693, 104 S.Ct. at 2068. Rather,

"a reasonable ptcbabiiity is a probability sufficient to undermine
confidence in the outccme." Ld. at 694, 104 S.Ct. at 2068.

Jacoby's Counsel was specifically informed of Jacoby's alleged
fraud within the indictment. It gave Jacoby's Counsel a detailed
road map for them to study, research and understand each allegation
with the perfect opportunlty for him to create an attacking defense
strategy to debunk each allegatlon.

Counsel failed to understand the dynamics of the specific fraud
and propefty sale transactions. He failed to understand the roles,
responsibilities, and disclosure requirements of a iicensed Colorado
real estate broker. He was denied pretrial to have a crutial real
estate Expert.;éﬁtify;qy not se;ecting an Expert with the proper
qualifications,fdr thetﬁrial Cdurt, nor made any effort to replace the
Expert. He failed tcffecognize‘and interview key witnesses. He failed
to introduce crutial evidence that showed Jacoby's factual innocence.
He failed to properly cross-examine government witnesses which did not
present theijury w1th a clear plcture of all the facts favorable to

Jacoby. He waSaunprepared to attack the evidence or offer evidence
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contradicﬁing the conclusions the government drew from it. The impact

of the cumulative errors and sub standard strategic decisions made by
Jacoby's Counsel, resulted in Jacoby not receiving a fair trial and
the jury finding Jacoby guilty on all counts.

The Strickland staﬁdard above is being applied with different

standards}iﬁ thé;Cirgﬁﬂis.;,InﬁHenderson v. Sargent, 926 F.2d 706,

711 (8th Cir. 1991), ' the court fouhd "...viewing the totality of the
circumstanée, and'viéwing the cumulative effect of the errors and
omissions, therg.is a substantial probability that correction of consti-

tutional error at retrial will effect a different result."

In U.s! v."Harrisén,'839 F.2d 1401 (10th Cir. 1988), the court
found "An'attorney's‘trial decisions must be based on a proper exercise
of judgment based on an adequate khowledge of the facts and be on
correct legal grounds."

In Hart v, Gomez, 174 F.3d 1067 (9th Cir. 1999), the court found

"A counsel who{fails_q@équately to investigate, and to introduce into
evidence,-informétioﬁiﬁhat demqnsfrates his client's factual innocense,
or that raises sufficiént doubt as to that question to undermine
confidence in the verdict, renders deficient performance."

A defendant's right to testify in a criminal pfoceeding against
him is so basic to aﬁféir trial that its infraction can never be treated
as harmless‘errOﬁ, wh%éhAis in-essence the inquiry required to be made

by the seéond, prejudide to the defense, prong of Strickland. In-

effective assistance of counsel which results in a deprivation of the
defendant's right to testify transcends conventional sixth amendment
analysis and prejudice is sufficiently proven, if not to be presumed

from, the resulping denial of the defendant's right to testify.

In U.S. v. Larson, 596 F.2d 759 (8th Cir. 1979), the court found

f 9
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"Walker's testimony had 'exculpatory potential' and would have enhanced

appellant's defense.'"

In Brown'v.'Myefs; 137 F.3d 1154 (9th Cir. 1997), the court found
"...because_hisftria%‘aﬁto#ney's failure to present witnesses was
ineffective‘assiEtaneeﬁénd;there was a reasonable probability that
such def1c1ency effected the jury's verdict; defendant did not need to
show prejudlce by a preponderance of the evidence, only a reasonable
probablllty.

In Mak v. Blodgett, 970 F.2d 614 (9th Cir. 1992), the court

found "We do not need to decide whether these deficiencies alone
meet the prejudice standard because other significant errors occurred
that, considered cumglefive, cémpel affirmance."”

As in Henderson, Harrison, Hart, Larson, Brown, and Mak, Jacoby's

Counsel had at his fingertips information that could have undermined
the government's case, yet chose not to develop this evidence and use
it at triql? The‘failure of Cdunsel to prepare a defense on the avail-
able evidence andewiﬁéees Qas fatal to the defense. There was one
long shot chance to saQe tﬁis feilure. Jacoby himself could have
taken the standf yet Counsel failed to avail the defense of this option.
Therefore, under Strickland Jacoby deserves to have his conviction
set aside.

The.10th-qirpuit;ﬁperein,nis using no reasonable jurist could
debate the:eutcome. 'Using the ‘10th Circuit standard the District
Court and the Appellate Court wiped away Jacoby's points by requiring
the prisoner Jacoby to seek out affidavits and witnesses without
hearing from FPC Yankton, South Dakota. Heving shown reasonable
prejudice choby's oppqrtunity for hearing on his §2255 by 2 factors;
a) his pos;tion, énd b):points';gnored by the unreasonable standard.
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ThlS\Sllght of hand occurrlng by use of 10th Circuit standard
H

undermines the 6th Amendment and Strickland. while the 8th Circuit

is using a substantial probability standard under Strickland, the

9th Circuit uses a standard stated as "defendant did not need to show
. S L

prejudice by a‘preponderance of the evidence, only a reasonable

probabilityi". The 1d§h;crrcuit actually expands to a reasonable
. | A ' ' . )
jurist could debate whether should have been granted; further, limit-

ing it by the Motion.should have been granted or the issues presented

deserve encouragement to proceed further. Slack v. McDonald, 529

U.S. 473, 484 (2000). Ignoring the fact that the District Court
limit the Defendant by no hearing because the Defendant didn't go out
and get affidaviﬁs. Defendant is incarcerated and unable to go out
and get them.

It is important to highlight how the District Court quashed
Jacoby without hearing: |

1. The failure to have a key witness testify. Throwing it away
because this prisoner could not present affidavits from a
Colorado. real estate Expert or from Ed Aabak. He is limited
to.15. mlnute;calls and only to people that would accept a
_call from a Federal prison. He was not given a fair oppor-
tunlty to address because of the 10th Circuit standard.

2. Larson, the failure to interview witnesses. Jacoby asserts
he has shown it would change the outcome and if Hart (9th
Circuit) had been applied he would have at least had a
hearing to accomplish #1.

3. Fdilure to introduce evidence. Counsel failed to introduce;
a) hlS 2005 and 2006 tax returns showing he had substantial
1ncome,h'
© b) that he'had tax deferred income of $1,058,978 in 2007,
c) that Firstbank and Citibank!'had his 2005 and 2006 tax

returns and knew he owned four properties with Ed Schultz,

d) that he was entitled to use the Citibank HELOC however
he chose,

e) that Ed Aabak owed Jacoby $603 391,

f) that he made a short-term loan to Mlke Macy after, not
before, Macy was approved for one of the mortgage loans,

g) appraisals on various properties,
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h) that some' sales contracts disclosed that Jacoby was not
'making;any representations,
i) cash'and’investor discounts were given by DR Horton to
.+ Derek zar, and Mike Macy,
3) 1etters from mortgage brokers stating they were aware
' some of the transactions were not arms-length.
All 10 of these pieces of evidence go to the heart of the
government's case and Counsel did nothing with it. It cer-
tainly satisfies Strickland as asserted by this Court. Yet,
the 10th Circuit rigid application blocks it like a steel
wall. .Indeed, they effectively destroy the deferential
‘Strlckland standard.
Bt R }

4, ‘Fallure to prepare him to testify. Counsel advised Jacoby
not to testlfy, asserted that Counsel would decide if Jacoby
testify, and did not prepare him - to testify so that at trial
it was to late to change course. Counsel advised him wrongly
and adversely as to his right to testify in emails and in
.conference. Evidenced in emails that Jacoby could not gather
from FPC Yankton.,

Jacoby believes, he knows, these facts to be true. Yet ignoring
these possibiiities the 10th Circuit essentially says the "reasonable
jurist" weuld ignore eﬁa hold the same. However, the 9th and 8th
Circuit would say the ekistance of.these failures undermine the
confidence in the jury verdict. The undermining of confidence in the
Jacoby verdict justifies correction. Jacoby should, at the least,

be entitled to a full hearing'under the Strickland standard to show

correction %s justified.

. ‘ s T Do
s [
{ . . . Yo
. S Ty
A .
. V.

25



CONCLUSION

The 10th Circuit standard and application of Strickland resulted

in Jacoby being denied a full review of the prejudicial deficiencies

through. at least a hearlng. The 10th Circuit's standard prejudiced

' 1

Jacoby because of hlS status as a prisoher and weighing heavier than -

4

the other c1rcu1ts such as the '9th Circuit standard set out in
Brown. Thereby resultlng in the denial of Jacoby's 6th Amendment
right.

A defendanﬁfﬂsuqﬁ‘es Jaceby, should have the opportunity to be
. ‘ s Yo -

heard before theﬂﬁéil&@por;closes forever.

Wechae ! @W"{}
Date: January ‘8 ,2019 ILG

Michael Jacoby #37231-013
Petitioner, pro se
Federal Prison Camp

P.O. Box 700

Yankton, SD 57078
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