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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[li For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _ A to
the petition and is

[ ] reported at : or,
[ ] has been designated for publication but is not yet reported; or,
[s/{ is unpublished.

The opinion of the United States district court appears at Appendix B to
the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[V is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _C.___ to the petition and is

[ ] reported at : ; or,

[ ] has been designated for publication but is not yet reported; or,

[»/{ is unpublished.

The opinion of the Appea [§ Coves court

appears at Appendix _C  tothe petition and is

[ ] reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
[v] is unpublished.




JURISDICTION

[\/ﬂ?‘or cases from federal courts:

The date on which the United States Court of Appeals decided my case
was m’/iz”ﬂ?

[ 1 No petition for rehearing was timely filed in my case.

[\/ A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: Avgqust 29¢h 2688 | and a copy of the
order denying rehearing appears at Appendix A .

[ﬂn extension of time to file the petition for a writ of certiorari was granted
to and including _.1 (511 (date) on (date)
in Application No.™

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[\{ For cases from state courts:

The date on which the highest state court decided my case was Fone¥ Zole
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

\/I‘OXQ\‘P\‘UV\ b( 'Pe{-(h“m/\.e,rs bue ‘B'YOC;{,SS R\bl/\‘fﬁ G\'UC’\WO\V\WL660€ b\/
Amemdmem%—s St b4a ool 14l 4o 4he UV‘WGQQ Sieldes
Censtitution.

vaoly V. M(/\V\l/ 'o\moi4 3F3.U.S. 83 (1963) Am\(@/srs SRRANY
E[eme‘/\*gfﬂ’lﬂé Gre. er[wvfc;e. elementks fo O\BQ____A}B\( C(m'm; ﬁrﬂ' 4 L\exfe_

pust be evidence Hhat rg Lovevoble to Hhe delonce either be-
CO\US‘Qv '# s exeud atery ov ‘\MPCO‘C{/“‘” 1- 5@(&\/\&{ %L\e ijve\’V\mé’v’Yf
st hove W{(wu”\/ ov inodve ] -[d,?ec( fo ;Oroc[uceﬁ the
~eviddence, Thive] the suppression must howe. }/)}'CVJU'CJ{(“LCO/ the
defendant. Mike V. igx{[cw\ TR F3L (1aag)ror2 (th C;WZI;,@‘)@M%
STRIKIER,, 527U 5. a+ 281-82) The court polelvessect ecch ellennendt
sepevotely (A B omed ), T Bredly V. Mary lond 393 v.6. 23 € 1463 Fhys
couct helol +het frvespective of njooJLr boel €oatlh of "‘LL"{LPYOS@CU’IL(.LM/\

NL\CTC ﬁfv'l‘cje,mce, S madterol efr%e.( fo 5%(%‘0( +o Puvxlxsil:/\vvxevx-nL %L\é
SUMQWGS\‘OV\ 4] (‘ Sa./(;(/\ C—:\/,dfe_mcé ‘/'AU/O\'fGS Bu’&i}‘r@@(f&g, T~ ‘f’l/1€ UV\"k(J
States V. Avguvs, 427 s 97 (197¢ Y This court helel that the oluty

to Fru‘v(~d€ mecFtevo [ evt‘o[.emce, fo .{[«Q O(QQV\CQ S S0 bescce %‘L\o# ,?L CW'S':LS

even in the ohsence of o specific defence 'rez;uehﬂ_/

UNITED STATES COMSTITUTIONAL LAW ‘.

Constitutional Lowd § 525 - Sa F@ﬁuo\m{n‘ms{ L((_oe,r{ly et Citizen |

The Constitutie M&/rezzulV6me ot ot Due Process in -§ﬁ"fe-t7ua‘f0/"7\ﬂ the.
f/"é'-ew‘y ol the citizen ijemg% cleprivotiom v‘%ycugﬁx the ection of the
stofe enbeclies the fundbmental concept of justice wiich lie af
Hie bose o Levnl pned PO el vastroctions o€ the dmn’!@/ §+m’€£‘;}a

Constitubongl L_o\w § cz20" Doe Process Coma‘JuL{;oF"Pm;@wJﬁ'mo/\ cliceve,

The othivn of proecotion officers o the beha/fo £ ihe state may/

Conchitute. State ochion witbnn the puruiens ef Hre Doe Process Clavse



of ‘Hn(/, QU‘K%CE\/\-H’\ /—\vwemoévmfm’{“-

Cc)\(\ﬁi\'fuﬁ'ty/\al Lo ‘§ gHo- bd&ﬁ"i‘;_eﬁ Prosecotion Scppression of
Evidence. The SVppresSion /”/ ‘f%ﬁ-ﬁfayéw"a‘“’l of evichence fovereble fo
Qy\d rfiuc}“/:fd /,oy a accu}eo/ violetes Bv&fproccﬁﬁ heve {-Lwe C",\/{'C/CWCQ, 'S

motterol erdher 4o 911(”’0\/ fo Fuv“:flb\mem%- nvespective o Hae good oV
‘IQO\GQ fota of {he /Oroj’e(;u#ci/\.

?L’dfw-@jZ?f* Pfesmnﬁjjom, Jurisdichion pver stode courds 1o protect
Censttbobionel RIS iy ot be oseomen] ot o stode bos clewnied
to rts Covrts Jurt‘sdl'cﬁrib\/\ fo pm/fiéf'm«o/ einforce. o rrﬁ/ﬂf secovepl L)/
fedeved Cevnstitution UPPON e proper Shawa“/\g onel A pan appiécp‘“
Viente proceechin 9 for et puv pese

Stevley V. Schvive, 529 F 20 412, oy CHhCir2010) Petidiones entotlee] 1o
C’\/_\‘d/'cm %«{c«y heo«w'mj because ,oaﬁs'»[/‘om@f‘ &/e\/*e_/afej Loctuod L)aﬁi‘s for et
Clovn that proven wodd entiHe him do velief]

T Williewas V. Tayfor , tzo0) 52908362421, 146, L& 2] 589 vyyg 1709 CTI8s”

The Svpreme (ot rejected H«eavau«v\{mf thot onder dhe AEDPA

fov brels. o evidd e\/\i\'c\f\/ L\Caﬂ"‘/\ﬁ PN every Case v wirith 4he Coetoe| besis
fov the claim hos pot been olevelopee 1 state cont /m/o/riuﬁ thot an/ﬁ/qms'e
\{ou'fecy{ ke olev&[cy() ,{mph"es leck o (Coffluﬁe_vxce o somecther fauleof petitiener
ov the. petitioners o\++ormey__ Hoss when o petitiores hos chone

every +lm'mo§ YA e ey her power fo ofe,ve/of the clodim, byt forther
{octusl o(ev\/c(o()mem‘ rs necesscry, the dichrits coovt ey hold o
eviden fery L‘eo“’"”j‘ Sce a/.SO!;T—fiVX'/éﬂﬁmiL/VMOTjO\“\, 403 F 3cfL57
(T Civ 2005); and Tewes Vovdood 114 £ 3el 1602 (944 Ci- 1997)

dudl Ig V. Duckworth (7 com1982) g5y, F.27d 967, Adwission o Cendence
that wikness fov- siete vecieved Haeods dhatyuere ot connected do the ol e(cwcjw\ﬁ

Senctoned Lw>/+l/\e state couvt on the ‘IL{/\KOY?/' Hredt 1E e velevent o erp PN
witness yievveusness, \/ l'olc’reﬁ)uc?vocﬂg quc( «%ccxﬁumﬁwf\cej @(’H\ W case,




BRADY: "%\rckcly du'+7' to cisclese encevnpes S€S l\mpeacﬁkmem ¢ evidlence. The
United ¢ioites Supreme Ceuvt hnt never cleaon oo ols fomctign fovr Efao(y pyep -~
oses beﬁwﬁ/\ t‘mfead\m@m+ evitlence. (e evidlence Hlo«%rcé’/ec{%s on the
c}ecﬁadof/ui#y e Ca witness anel evidlenee thot ¢ of\vcc,{v/y exco (/mfor/. cee /.S
’Eo\.ﬁlez, Supve. . The. prosecions c/w/y to clisclose mottero evidence. that s
fovoreble fo the occused tmelodes the duiy o diclose. evidence that weuld
“W\PG&CL‘ the. +€$7L(w\ovx\/ ) ﬁmo\-ﬁcw'a | witnesses, r(/f,& \/"Bgi(%\[, S’v:zvp'rc\ see
alse Grglio V. US. (1412) s us. 150,183,310 LE 2ed, 04, /08, 92 S 763
T ao(c[,-%(‘om/ the B f&d\/ c,by(ﬁa{(»cv\ roy well reguive a({sc/oSvn:cpr({fovﬁ
onel Stedements of expedts oncl wibnesies Hae prosecutorcloes ot ntenpl s
call ot Hrie . ’Em,o/y alke pleces o c/c//y e PrESECHrS fy fecrn of amy
fovoroble eviddente [oouin fo others cic;%x‘mﬁ en Hhe. 9oV ends bélfta/{’/
(nd‘udmﬂ the pelice anel crime lodbs. Kyles V. wh«%@ Quas)s14.U.S. 19 13/
LEol Zel H8 115 S e 1S58 Tnve Brown (1498) 17 ¢ 44 FF3, P2 CR 2 L9Y
see Rople V. Leottle (10a7) s ca 44, 26,6 cr2d 907

Frosecutors fodluve fo ciselose R raoly nmebteriol s everl wihen m@jl(‘c) ent,

cen vesuliin veverse] see Mevville SupeniovCouvt, (mq) 2T CA Hh 1836 33,

CrRzd g M\/_\_Vfupr%. A prosecuters in /ewh‘cmg[ lorlove +o
dcsclos e “&YM’V watterials way be anesconcluct. see People V. Grovciee (1943 )
1T CA AL 16, 1193, 22 CR20l SHST Oin oppecd evidence s considevect matte e | *
enly (€ thee i€ o veasonable pm‘%é\f‘m\/ that hoel 1+ been dt'ﬂcf&Séd te the
elence the vesult wodd have been clillerent. Pegsonedole. Frobodpe! /'{}/ rs dlelimes]
&S @ pmk&kﬂ[l‘#y soflecent fo undermine the cenlidence tn Hhe outtopme.
Tnve Sessounvan | (1945) h CHHh S35 599, n G, 37 cr2d 446 (cf‘#/y UsS. V.
Bagley Supven. ) steako £y fes Whitey (1445) ST U.S. 419,131 LEA 2d 490,115,
S et /(fsj eliscusscon i ‘§ 1123, ﬁ&mm‘*e'f"@/"// of amittes] evidhence 13 assessec]
( (n'fjla+ o€ other evidence, ot mecely ia feramg o€ 1#s probotie valve ;‘%amc/fléj

alove . SIUS. at Y36.—



§ 13\ VIE Pest Slyeunent Distovery, A proscctons oty 4o cisclose. substewhel

va\Hc‘r(‘oJ CV(bICm('e, (mfvv&fﬂ[& +o ‘["/\& C‘CCUSSGO/ cver W‘:{—LU\H— o fekclyel"* dcff et eV\Op
when the tral e pver M ((q“\”s_)!? Catfph 16,22 cr24f sy
(\fo\r‘/uvc 2o OIV‘SC/US”Q, ler\'v\ﬁ f’endfmc\zﬁ of AI”V'&“(" CKVC‘UZPG“LUVV evdeate ARV f
Crcd’aba‘(l'+f of L{ty f’rusccu%‘f\j wipre 55 vesulted o de@ace success ah lmbea!->

Alie- o pedidio A pest comntdion velie has been £ fecﬂ, the peiviamer ey seek

PCY\N\(‘S’S'\(@V\ ‘Qtw\ -{—LL Covrt V\/'L\\'CL\ 'FL\& cetle i’ Pf"‘oij“‘/‘j%‘; chduc{—d;@(‘_&\/ﬁ“"%

see Teople V. Ainsivevthn (1799 ) 207 ca 3dl 247,257, 20 CRIEs.
Thete Tl A p'rOCtecf’ur& Hood g unfoav svggeris WLL\C (‘(,(gm#%[\/ o€ the person i

oclvece of i‘c!€m$\‘-[i‘(_a1l@m ]oy‘w:‘l»meﬁfl Teople V. Sowelevs , (I‘T%) $1C2d, Y7 sed

273, CRS 37 Rople V tleprpncles (1988 ) 2orl CAZed 639,257 cR 343

iv\»’c éédov”S"FCV\ {_2'007)/769 CA Hth e 3, /22'7/ (FZ«/UV& to ol selose. :-%a/ﬂé—‘)’fardrm?

Stetepment s () {/ewvo/ce/)a# %/@ Ao Afy Frioe 1o tuesser 7‘/&%’(om‘a'iﬂt’//'mcom/!/@/zf
Ste fements, a3 wes/ ps O nrs 5 om0 f /n//‘wj v/ coeverve trfeegotiin o fone
el the Witiness e, \/ff'&‘“&fCO/ MJ v |

T c.L\a//fv\ﬁ}vj the lacv mess cf e p%ow Ive-cp, the borden 'S e the O(’e@"‘@/&\‘/‘f
te shos Har He e ~up wes so apecaissibly fsgﬁj estive es fo give rise fo a
\/evy substontio ! bkl e o p\i'rvtfbc%'\f&L’/t m&‘.&i’G/?V\‘f"‘&\Cc‘{‘b‘/‘ tﬁ"f ‘-”/f(fj“vd

him or her 0 £ Due Rocess, Simmons V. US, (1462)3%. U, 3T 28 S o
Tt seealic [Rople V Avila (2000) 46 C il 680, F00. The unlhiness mosp he.

o(ew\ms)rval;fe, rccy("l/ Ny 4 g t’/{‘/ 5‘PC°U'[”"‘”V\"?‘3°£{€' V. Desantes (1442)2 ¢ 1143,

1222, ‘ : gi‘w\‘) /’L:Fl«c fe |'CICM/("\[‘itaJ/(D'W9 cve less ve {‘b‘b/t/

'-leam %Acsc rlm/w/vﬁ’\? My /%‘%’/e /’9/;”;“- Connpaie. 7%047(& V. Evons UMZ)"V\ ¢ z¢f

21z, 252, The Celvfocnve Sopreme. Coovt y Has C"/fW(‘/“”‘“”(

‘]le‘ﬂ (\/ explacned what wmust be distlesed t Evdance,. 55 favora ble anclmost
be disclocee 1€ 1+ will erther help the- defenclont or hort the presecotion.
Teple V. Coddington  (2900)23 Cuf i 524, 501
Abrention: Al m SUWW*GPMYW LJb-cloims (=18,



- Statement of +he Cose



the same incident. Three prior felony convictions were alleged in support
of this count. (Pen. Code, § 12021, subd. (a)(1).). (1 CT 94.) In count Ill,
it was charged that appellant dissuaded a witness, Danielle Martinez. It
was further alleged that such act was accompanied by force and an express
and implied threat of force and violence upon her. (Pen. Code, § 136.1,
subds. (a) & (b)(1).) (1 CT 95.)

It was also alleged as to all counts, pursuant to Penal Code section
186.22, subdivision (b)(1)(C), that the offenses were committed for the
benefit of, at the direction of, and in association with a criminal street gang
(1 CT95)

It was also alleged, pursuant to Penal Code sections 667, subdivision
(a)(1), 667, subdivisions (b) through (i), and 1170.12, subdivisions (a)
through (d), that appellant had suffered a prior felony conviction in 2002.
(1 CT96.)

Trial of the prior convictions was bifurcated. (1 CT 130.) Tral was
by jury. (1 CT 130-139, 171-172, 206-207.) The jury found appellant
guilty of second degree robbery, as charged in count 1. The jury found the
allegation the a principal personally used a handgun, pursuant to Penal
Code section 12022.53, subdivisions (b) and (e), to be true. It found the
allegation that he personally used a handgun within the meaning of Penal
Code section 12022.53, subdivision (b), to be not true. The allegation
pursuant to Penal Code section 186.22, subdivision (b)(1)(C), was also
found to be true. (1 CT 200.)

Appellant was found guilty of possession of a firearm by a felon, as
charged in count 11. The allegation pursuant to Penal Code section 186.22,
subdivision (b)(1)(C), was found to be true. (1 CT 201.) He was also
found guilty of dissuading a witness, as charged in count 1I1. The allegation
pursuant to Penal Code section 186.22, subdivision (b)(1)(C), was found to

2
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STATEMENT OF THE CASE
In an information filed in the L'os Angeles Superior Court on
October 5, 2011, appellant was charged, in count I, with the robbery of
Daniellé Martinez on August 25, 2011. (Pen. Code, § 211.) (1 CT 94.) It
was alleged that a principal personally used a firearm — a handgun. (1 CT
94; Pen. Code, § 12022.53, subds. (b) and (e)(1).) In count II, appellant was
charged with being a felon in possession of a firearm, in connection with

1



minute and a half, they returned, got into their van, and left. (2 RT 365.)
The thieves took her money, her blowdryer, her driver’s license, and her
credit cards. (3 RT 611-612.) Later, she told police officers that one of the
men wrote down her license plate number (2 RT 369.) At trial, she was
positive that neither man told her that they had her personal information,
and knew where to find her if she told anyone what happened. (2 RT 371.)

The police came within a few minutes. Just before the police
arrived, Contreras returned. She asked him what was going on, and who
those men were. Contreras told her he did not know them, and had no idea
what was going on. She told the police she had been robbed. (3 RT 616-
617.) They took her to the station and interviewed her there. (3 RT 618.)

When she was interviewed by the police an hour or so after the
incident, she told the officer she did not recognize anyone in the
photographic arrays he showed her. (2 RT 375-376.) During the first
interview, the officer told her to ho ahead and circle the picture, even if she
was not sure of the identification. (3 RT 644-646.)

In Martinez’s first police interview on the night of the robbery, she
told the officer that the driver was the one with the handgun, and also the
one who hit her. Later, when she was less upset, she realized she had not
been hit with a gun. The blow to her head was not hard enough. (3 RT
633.) She pointed to one of the pictures in the second lineup and told the
officer it resembled one of the men. He told her to circle the picture. When
she spoke with Detective Avila four days later, she told Avila that the
person she circled might not be the robber. (3 RT 636-637,648.) At the first
interview, she described the van as a light-colored Toyota. (3 RT 674.)
Prior to the robbery, Contreras and she had been friends for a few years. (3
RT 659.) After the robbery, she heard there were people trying to reach
Contreras. She thought she might have been set up. (3 RT 664.) She

4
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jumped back in the van and left. The police came within a few minutes. (3
RT 780-781.) The people in the van never chased him. (3 RT 782.) He
tl}q{ought “maybe” one of them had a shaved head. When he approached
Martinez, she said they robbed her. He asked her if she was all right. (3 RT
783-784.)

When the police arrived, they separated Contreras and Martinez.
They interviewed Contreras about what had happened. (3 RT 786.) Later
that night, they showed him some photographic lineups. 3 RT 787-788.)

He could not recall the conversation with the officers. He admitted that he
recognized one picture as that of a person he had seen at a friend’s house.
(3 RT 790-791.) When they showed him the second lineup, they told him to
point out anyone who looked familiar. He recognized the photograph of
appellant. (3 RT 792-793.) He picked appellant’s photograph because he
thought the vehicle used in the robbery looked like appellant’s. (3 RT 794.)

A Contreras stated that, if one sells drugs for a gang, one must pay a
“tax” to the gang on the prefiis. He knew Azusa 13 fairly well from having
l.ived in the city for eleven years. To his knowledge, appellant belonged to
the gang. He called appellant “G” for gangster. (3 RT 801-802.) Contreras
knew that appellant had a tattoo on the back of his head that read, “Azusa.”
(3 RT 803.)

He “could have” told Avila that appellant was after him because his
lost appellant’s money a month before in Chino Hills. At trial, Contreras
said that the money confiscated in Chino Hills belonged to him. He
affirmed that the Chino Hills case did not involve appellant. (3 RT 804-
805.) A recording of a telephone conversation with Avila (People’s Exhibit
No. 3) was played for the jury. (4 RT 912-913.)

Avila told Contreras that his only interest was in the robbery, so he
should be honest. Contreras said that he knew who robbed Martinez. (1 CT
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Officer Jason Kimes of the Azusa Police Department responded to
1107 Calle de las Estrellas in Azusa at about 11:51 p.m., on the night of the
robbery. He interviewed Contreras, who told him three people came out of
a car and chased him, and he fled. The pursuers were driving a black and
gray Mazda van. Contreras told him that one of them was appellant. (4 RT
1014-1015.) Appellant was the driver of the van. Contreras said that
appellant and three friends approached him, and then he ran. The then
drove the van to where Martinez was sitting in her parked car. Appellant
removed a black handgun from underneath the hood of the vehicle.
Appellant and his friends grabbed Martinez as she sat inside the car. (4 RT
1016.)

Contreras told Kimes appellant was an Azusal3 gang member who
went by the moniker “Gangster.” (4 RT 1016-1017.) He and Officer Chivas
returned about an hour later to talk to Contreras. For the first time, he said
he sold drugs, and might be targeted because of money
1ssues. (4 RT 1021-1022.)

Officer Robert Chivas interviewed Martinez, who explained that she
was there to see her friend, and had just parked her vehicle when another
vehicle came up to her. The 060upants of the other vehicle got out, and
robbed her at gun point. (4 RT 1024-1025.) She described two male
Hispanics with shaved heads. She said that the vehicle they used was a
van, possibly a Toyota. The gun they used was similar to his service
weapon, but smaller. She said it had a silver handle. One of the men lifted
his shirt to show her he was armed. Later, he pulled out the gun and hit her.
(4 RT 1026-1027.) One of them wrote down her license plate number on
his hand, and said they knew how to find her if she told anyone. She could
not say who had the gun. (4 RT 1028.)

When he took her to the police station she identified appellant in the

[
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analyzing certain cell phone records. (3 RT 702-705.) Using a list of cell
towers, with their longitude and latitude, it is possible to determine where
the cell phone was located when the call was made. (3 RT 731, 75-736.)
Antoinette Nunez was the senior lead analyst for the Department of Justice
Task who analyzed call records provided by Azusa Police Department. (4
RT 993.) She used the data to create cell tower maps. The result was
People’s Exhibit No. 27, a map of all the cell phone towers hit by this
phone from August 1*' to August 29" 6£2011. (4 RT 997-998.) The map
contained a red circle that mapped a mile radius around the Calle de las
Estrellas address where the robbery occurred. A second, purple, circle
mapped a three-mile radius centered on the same address. At 11:34 p.m,,
on the night of the robbery, there was a call made to a 626 number using
tower MCA 6048R. It was a regular call in the vicinity of the address. (4
RT 1003-1004.)

Avila also testified as a gang expert. (5RT 1222.) Azusa 13
originated after World War 11 as a Hispanic turf gang. At present, 1t has
about 375 people, only twenty or thirty of whom are are active members.
It's symbol is anything containing the letter “A.” It’s name 1s Barrio Azusa
13, Azusa 13, or A-13. The hand sign for the gang is formed by forming
the letter “A” with the fingers. (5 RT 1227-1229.) The primary activities of
the gang are graffiti, assaults, battery, vandalism, illegal drug sales,
robbery, possession of firearms, attempted murder, and murder. The
prosecution introduced certified copies of two minute orders that showed
that two members of Azusa 13 were convicted of robbery in 2011, and
attempted murder in 2010. (5 RT 1229-1235.) Avila performed a
background check on appellant, and concluded that appellant was an Azusa

13 member. (5 RT 1236.)

Avila was given a hypothetical in which a gang associate owed a
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CONCLUSION

The petition for a writ of certiorari should be granted.
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