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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 18-50123
A True Copy
Certified order issued Aug 31,2018
UNITED STATES OF AMERICA,
Cler J“s( Court of peals Fifth Circuit

Plaintiff-Appe lee
V.

ANTHONY EUGENE HARDEMAN, also known as Hakim Alj,

Defendant-Appellant

Appeal from the United States District Court
for the Western District of Texas

ORDER:

Anthony Eugene Hardeman, federal prisoner # 53558-280, seeks a
certificate of appealability (COA) to challenge the district court’s denial of his
authorized successive 28 U.S.C. § 2255 motion. Further, he seeks an expedited
COA ruling and an expedited appeal.

Hardeman must satisfy the jurisdictional requirement for filing a
successive § 2255 motion under Johnson v. United States, 135 S. Ct. 2551
(2015) and Welch v. United States, 136 S. Ct. 1257 (2016), to challenge in a
successive motion the categorization of his Texas robbery offenses as violent
felonies under the Armed Career Criminal Act (ACCA), 18 U.S.C.
§ 924(e)(2)(B). United States v. Wiese, 896 F.3d 720, 723-26 (5th Cir. 2018). In

Wiese, we addressed the jurisdictional issue by concluding that, at a minimum,
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the defendant must show that the residual clause “may have” been used in his
original sentencing. By contrast here, the only evidence is that the
Government cited the “use of force” prong of Section 924 in its notice of
sentencing enhancement. Specifically, the Government stated: “Defendant
Hardeman’s convictions for Robbery qualify as violent felonies pursuant to 18
U.S.C. 924(e)(2)(B)(1)) due to the element of the use, attempted use, or
threatened use of physical force against the person of another.” No mention
was made of the residual clause, and there was no argument that it applied.
Accordingly, jurists of reason could not debate that the district court “may
have” relied upon the residual clause in applying the ACCA. See 28 U.S.C.
§ 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 483-84 (2000).

Hardeman’s application for a COA is DENIED. Hardeman’s requests for
an expedited COA ruling and expedited appeal are DENIED as moot.

Signed: 8-30-2018

/s/ Catharina Haynes
CATHARINA HAYNES
UNITED STATES CIRCUIT JUDGE
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 18-50123

UNITED STATES OF AMERICA,
Plaintiff - Appellee

V.
ANTHONY EUGENE HARDEMAN, also known as Hakim Alj,

Defendant - Appellant

Appeal from the United States District Court
for the Western District of Texas

Before SOUTHWICK, HAYNES, and HO, Circuit Judges.
PER CURIAM:

A member of this panel previously denied appellant’s motion for
Certificate of Appealability. The panel has considered appellant's motion for
reconsideration. IT IS ORDERED that the motion is DENIED.
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18 U.S.C. § 922(g)(1)

It shall be unlawful for any person who has been convicted in any
court of, a crime punishable by imprisonment for a term exceeding
one year ... to ship or transport in interstate or foreign commerce,
or possess in or affecting commerce, any firearm or ammunition;
or to receive any firearm or ammunition which has been shipped
or transported in interstate or foreign commerce.

18 U.S.C. § 924(a)(2)

Whoever knowingly violates subsection (a)(6), (d), (g), (h), 1), (), or
(o) of section 922 shall be fined as provided in this title, imprisoned
not more than 10 years, or both.

18 U.S.C. § 924(e)

(1) In the case of a person who violates section 922(g) of this title
and has three previous convictions by any court referred to in
section 922(g)(1) of this title for a violent felony or a serious
drug offense, or both, committed on occasions different from
one another, such person shall be fined under this title and
imprisoned not less than fifteen years, and, notwithstanding
any other provision of law, the court shall not suspend the
sentence of, or grant a probationary sentence to, such person
with respect to the conviction under section 922(g).

(2) As used in this subsection—

(A) the term “serious drug offense” means—

(1) an offense under the Controlled Substances Act (21
U.S.C. 801 et seq.), the Controlled Substances Import
and Export Act (21 U.S.C. 951 et seq.), or chapter 705
of title 46, for which a maximum term of imprisonment
of ten years or more is prescribed by law; or

(i1) an offense under State law, involving manufacturing,
distributing, or possessing with intent to manufacture
or distribute, a controlled substance (as defined in
section 102 of the Controlled Substances Act (21 U.S.C.
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802)), for which a maximum term of imprisonment of
ten years or more is prescribed by law;

(B) the term “violent felony” means any crime punishable by
imprisonment for a term exceeding one year, or any act of
juvenile delinquency involving the use or carrying of a
firearm, knife, or destructive device that would be
punishable by imprisonment for such term if committed by
an adult, that—

(1) has as an element the use, attempted use, or threatened
use of physical force against the person of another; or

(i1) is burglary, arson, or extortion, involves use of
explosives, or otherwise involves conduct that presents
a serious potential risk of physical injury to another;
and

(C) the term “conviction” includes a finding that a person has
committed an act of juvenile delinquency involving a
violent felony.

28 U.S.C. § 2244—Finality of determination.

(a) No circuit or district judge shall be required to entertain an
application for a writ of habeas corpus to inquire into the
detention of a person pursuant to a judgment of a court of the
United States if it appears that the legality of such detention
has been determined by a judge or court of the United States
on a prior application for a writ of habeas corpus, except as
provided in section 2255.

(b)(1) A claim presented in a second or successive habeas corpus
application under section 2254 that was presented in a
prior application shall be dismissed.

(2) A claim presented in a second or successive habeas corpus
application under section 2254 that was not presented in a
prior application shall be dismissed unless—

(A) the applicant shows that the claim relies on a new rule
of constitutional law, made retroactive to cases on
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collateral review by the Supreme Court, that was
previously unavailable; or

(B)@) the factual predicate for the claim could not have

been discovered previously through the exercise of
due diligence; and
(i1) the facts underlying the claim, if proven and viewed
in light of the evidence as a whole, would be
sufficient to establish by clear and convincing
evidence that, but for constitutional error, no
reasonable factfinder would have found the
applicant guilty of the underlying offense.
(3)(A)Before a second or successive application permitted by
this section 1s filed in the district court, the applicant
shall move in the appropriate court of appeals for an
order authorizing the district court to consider the
application.

(B) A motion in the court of appeals for an order authorizing
the district court to consider a second or successive
application shall be determined by a three-judge panel
of the court of appeals.

(C) The court of appeals may authorize the filing of a second
or successive application only if it determines that the
application makes a prima facie showing that the
application satisfies the requirements of this
subsection.

(D) The court of appeals shall grant or deny the
authorization to file a second or successive application
not later than 30 days after the filing of the motion.

(E) The grant or denial of an authorization by a court of
appeals to file a second or successive application shall
not be appealable and shall not be the subject of a
petition for rehearing or for a writ of certiorari.

(4) A district court shall dismiss any claim presented in a
second or successive application that the court of appeals
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has authorized to be filed unless the applicant shows that

the claim satisfies the requirements of this section.

(¢) In a habeas corpus proceeding brought in behalf of a person in
custody pursuant to the judgment of a State court, a prior
judgment of the Supreme Court of the United States on an
appeal or review by a writ of certiorari at the instance of the
prisoner of the decision of such State court, shall be conclusive
as to all issues of fact or law with respect to an asserted denial
of a Federal right which constitutes ground for discharge in a
habeas corpus proceeding, actually adjudicated by the
Supreme Court therein, unless the applicant for the writ of
habeas corpus shall plead and the court shall find the existence
of a material and controlling fact which did not appear in the
record of the proceeding in the Supreme Court and the court
shall further find that the applicant for the writ of habeas
corpus could not have caused such fact to appear in such record
by the exercise of reasonable diligence.

(d)(1) A 1-year period of limitation shall apply to an application
for a writ of habeas corpus by a person in custody pursuant
to the judgment of a State court. The limitation period shall
run from the latest of—

(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time
for seeking such review;

(B) the date on which the impediment to filing an
application created by State action in violation of the
Constitution or laws of the United States is removed, if
the applicant was prevented from filing by such State
action;

(C) the date on which the constitutional right asserted was
initially recognized by the Supreme Court, if the right
has been newly recognized by the Supreme Court and
made retroactively applicable to cases on collateral
review; or
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(D) the date on which the factual predicate of the claim or
claims presented could have been discovered through
the exercise of due diligence.

(2) The time during which a properly filed application for State
post-conviction or other collateral review with respect to
the pertinent judgment or claim is pending shall not be
counted toward any period of limitation under this
subsection.

28 U.S.C. § 2255—Federal custody; remedies on motion

attacking sentence.

(a) A prisoner in custody under sentence of a court established by
Act of Congress claiming the right to be released upon the
ground that the sentence was imposed in violation of the
Constitution or laws of the United States, or that the court was
without jurisdiction to impose such sentence, or that the
sentence was in excess of the maximum authorized by law, or
1s otherwise subject to collateral attack, may move the court
which imposed the sentence to vacate, set aside or correct the
sentence.

(b) Unless the motion and the files and records of the case
conclusively show that the prisoner is entitled to no relief, the
court shall cause notice thereof to be served upon the United
States attorney, grant a prompt hearing thereon, determine
the issues and make findings of fact and conclusions of law with
respect thereto. If the court finds that the judgment was
rendered without jurisdiction, or that the sentence imposed
was not authorized by law or otherwise open to collateral
attack, or that there has been such a denial or infringement of
the constitutional rights of the prisoner as to render the
judgment vulnerable to collateral attack, the court shall vacate
and set the judgment aside and shall discharge the prisoner or
resentence him or grant a new trial or correct the sentence as
may appear appropriate.
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A court may entertain and determine such motion without
requiring the production of the prisoner at the hearing.

(d) An appeal may be taken to the court of appeals from the order

(e)

)

(€y)

entered on the motion as from a final judgment on application
for a writ of habeas corpus.
An application for a writ of habeas corpus in behalf of a
prisoner who is authorized to apply for relief by motion
pursuant to this section, shall not be entertained if it appears
that the applicant has failed to apply for relief, by motion, to
the court which sentenced him, or that such court has denied
him relief, unless it also appears that the remedy by motion is
inadequate or ineffective to test the legality of his detention.

A 1-year period of limitation shall apply to a motion under this

section. The limitation period shall run from the latest of—

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion
created by governmental action in violation of the
Constitution or laws of the United States is removed, if the
movant was prevented from making a motion by such
governmental action;

(3) the date on which the right asserted was initially
recognized by the Supreme Court, if that right has been
newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or

(4) the date on which the facts supporting the claim or claims
presented could have been discovered through the exercise
of due diligence.

Except as provided in section 408 of the Controlled Substances

Act, in all proceedings brought under this section, and any

subsequent proceedings on review, the court may appoint

counsel, except as provided by a rule promulgated by the

Supreme Court pursuant to statutory authority. Appointment

of counsel under this section shall be governed by section

3006A of title 18.
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(h) A second or successive motion must be certified as provided in

section 2244 by a panel of the appropriate court of appeals to

contain—

1

2

newly discovered evidence that, if proven and viewed in
light of the evidence as a whole, would be sufficient to
establish by clear and convincing evidence that no
reasonable factfinder would have found the movant guilty
of the offense; or

a new rule of constitutional law, made retroactive to cases
on collateral review by the Supreme Court, that was
previously unavailable.
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