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QUESTIONS PRESENTED 

Read broadly, In Pro. Per. Petitioner asks this 

Court to review and correct alleged factual and 

procedural errors in the California state courts’ 

application of California state law.  The specific 

questions on which Petitioner seeks this Court’s 

review are unclear, but what is clear is that the 

issues decided below do not touch upon any federal 

questions.  They are not appropriately within the 

discretionary exercise of the United States 

Supreme Court’s appellate jurisdiction. 

A more accurate representation of the questions 

presented is: 

1. Does the Supreme Court of California’s denial 

of review of the California Court of Appeal’s 

decision dismissing Petitioner’s appeal due to 

failure to comply with California Rule of Court 

8.220 give rise to a federal question? 

2. Should the United States Supreme Court 

review a decision of the Superior Court of 

California for Los Angeles County to grant 

Respondent’s Motion for Judgment on the 

Pleadings? 
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CORPORATE DISCLOSURE STATEMENTS 

Pursuant to Rule 29.6 of the Rules of this Court, 
Respondent states as follows: 

1. Almar Management, Inc., has no parent 
company.  No publicly held company directly or 
indirectly owns 10% or more of the stock of Almar 
Management, Inc.  Almar Management, Inc., is not 
a public company and is not traded on any stock 
exchange. 

2. Marina Del Rey Marina is a wholly owned 
subsidiary of Almar Management, Inc.  It is not a 
public company, and no publicly held company 
directly or indirectly owns 10% or more of the stock 
of Marina Del Rey Marina. 
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STATEMENT OF THE CASE 

I. Factual History 

The underlying action arose out of the sinking 
and disposition of Petitioner Sherman Vickers’s 
(“Petitioner” or “Vickers”) 29’ boat. 

Vickers alleged that he entered into a written 
agreement for lease of a slip from Marina del Rey 
Marina (“MdRM”) as a live-aboard tenant.  Almar 
Management (“Almar”) later took over manage-
ment of the lease.  

On September 4, 2014, Vickers’ houseboat took 
on water and sank at the slip. Vickers was advised 
by the marina to have the vessel removed as soon 
as possible so as to avoid damage to property and 
the environment.  Vickers failed to haul out the 
houseboat or make arrangements for the haul out, 
and it was subsequently removed by MdRM. 

On September 4, 2015, Vickers filed a complaint 
on the docket of the Superior Court of the State of 
California for Los Angeles County, alleging that his 
property–the boat and its contents–was illegally 
taken by MdRM and/or Almar.  Vickers alleged 
California state law claims of (1) conversion; 
(2) fraudulent / negligent misrepresentation; 
(3) intentional infliction of emotional distress; and 
(4) breach of implied covenant of quiet enjoyment. 

II. Procedural History 

On Almar’s demurrer, the initial September 4, 
2015, complaint was dismissed, and plaintiff filed a 
First Amended Complaint (“FAC”) on November 4, 
2015.  Almar again demurred.  On March 22, 2016, 
the Superior Court sustained Almar’s demurrer to 
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each cause of action in the FAC and struck a 
Second Amended Complaint (“SAC”) as improperly 
filed without leave of court. 

On April 6, 2016, Vickers filed a Third Amended 
Complaint (“TAC”).  On September 12, 2016, 
Almar’s Motion for Judgment on the Pleadings was 
granted and the TAC was dismissed without leave 
to amend.  Appendix (“App.”) A. 

 

OPINIONS BELOW 

Vickers appealed to the Court of Appeal for the 
State of California. He requested and was granted 
multiple extensions of time within which to file his 
opening brief.  On April 4, 2018, after having 
missed his filing date per the Court of Appeal’s 
most recent extension, his appeal was dismissed 
pursuant to California Rule of Court 8.220(a) 
because he failed to timely file his initial brief.  
App. B. 

Vickers filed a motion to set aside the dismissal 
on May 4, 2018.  The motion to set aside the 
dismissal was denied on May 8, 2018.  App. C.  

Thereafter, Vickers filed a discretionary petition 
for review to the Supreme Court of California. 
Vickers’ petition for review was denied on June 13, 
2018.  App. D.  
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REASONS TO DENY THIS PETITION 

A. Petitioner has Failed to Raise a Federal 

Question. 

Petitioner has never identified any federal 
question that would be reviewable by the Supreme 
Court pursuant to its jurisdiction arising under 28 
U.S.C. § 1257. 

For the Court to have jurisdiction to review a 
state court judgment or decision, the judgment or 
decision must do one of the following:  (1) call into 
question the validity of a federal statute; (2) find a 
state statute repugnant to the Constitution or law 
of the United States; or (3) address a claim that a 
title, right, privilege or immunity “set up or claimed 
under the Constitution or the treaties or statutes 
of, or any commission held or authority exercised 
under, the United States.”  22 Moore's Federal 
Practice – Civil § 403.02 (2019); see also Goodyear 
Atomic Corp. v. Miller, 486 U.S. 174, 178 (1988); 
Japan Line, Ltd. v. County of Los Angeles, 441 U.S. 
434, 441 (1979). 

The requirements of 28 U.S.C. § 1257(a) are 
further clarified in Rule 14 of the Rules of the 
Supreme Court, stating that: 

1. A petition for a writ of certiorari shall 

contain, . . :  

*   *   * 

(g) A concise statement of the case setting 

out the facts material to consideration of 

the questions presented, and also 

containing the following:  
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(i) If review of a state-court judgment 

is sought, specification of the stage in 

the proceedings, both in the court of 

first instance and in the appellate 

courts, when the federal questions 

sought to be reviewed were raised; the 

method or manner of raising them and 

the way in which they were passed on 

by those courts; and pertinent 

quotations of specific portions of the 

record or summary thereof, with 

specific reference to the places in the 

record where the matter appears (e. g., 
court opinion, ruling on exception, 

portion of court's charge and exception 

thereto, assignment of error), so as to 

show that the federal question was 

timely and properly raised and that 

this Court has jurisdiction to review 

the judgment on a writ of certiorari. 

Rule 14(1)(g)(i), Rules of the Supreme Court of the 
United States. 

In the case at hand, Petitioner fails to identify 
any federal questions at all, much less any that 
were raised and preserved at the lower court levels.  
There is no federal statute at issue in the 
underlying case, nor has Petitioner identified any 
statute in conflict with federal law.  The substance 
of Petitioner’s claim for review appears to be that 
he is unsatisfied with the outcome of the 
underlying case.   

Petitioner’s claims of judicial bias and vague 
allegations of due process violations likewise do not 
raise any federal questions.  Even if they did, they 
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were not properly preserved for review since they 
were not previously raised at any level.  Petitioner 
never filed any appellate briefs – defaulting on his 
appeal when he failed to file his opening brief – 
thus, no questions of any type were presented to 
any appellate court, let alone any federal questions. 

Petitioner cannot cite to any instance in the 
record where he raised a federal question or due 
process issue.   

When the highest state court is silent on a 

federal question before us, we assume that 

the issue was not properly presented, Board 
of Directors of Rotary Int’l v. Rotary Club of 
Duarte, 481 U.S. 537, 550, 107 S.Ct. 1940, 

1948, 95 L.Ed.2d 474 (1987), and the 

aggrieved party bears the burden of 

defeating this assumption, ibid., by 

demonstrating that the state court had “a 

fair opportunity to address the federal 

question that is sought to be presented here,” 

Webb v. Webb, 451 U.S. 493, 501, 101 S.Ct. 

1889, 1894, 68 L.Ed.2d 392 (1981). 

Adams v. Robertson, 520 U.S. 83, 86-87, 117 S.Ct. 
1028, 1029, 137 L.Ed.2d 203 (1997). 

Petitioner bears the burden of preserving a 
federal question for appeal to the Supreme Court. 
Petitioner also bears the burden of identifying in 
his petition for certiorari precisely where the issue 
was raised at the state court level.  Petitioner 
further bears the burden of demonstrating that the 
state court had a fair opportunity to address the 
federal questions.  Petitioner has failed to meet any 
of these burdens here and, consequently, the 
petition for certiorari should be denied.  
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B. Petitioner Improperly Seeks Fact-Finding 

and Error Correction. 

The petition for certiorari should also be denied 
because Petitioner improperly urges the Court to 
engage in fact-finding and error correction of state 
court decisions. 

“Error correction is . . . outside the mainstream 
of the Court’s functions and . . . not among the 
‘compelling reasons’ . . . that govern the grant of 
certiorari.”  Shapiro et al., Supreme Court Practice 
§ 5.12(c)(3), p. 352 (10th ed. 2013).  Furthermore, 
“[a]s this Court’s Rule 10 informs, ‘[a] petition for a 
writ of certiorari is rarely granted when the 
asserted error consists of erroneous factual findings 
or the misapplication of a properly stated rule of 
law.’” (quoting S. Ct. Rule 10). 

Petitioner urges the Court to engage in fact-
finding even though his claims did not survive the 
initial pleading stage.  Vickers’ claims were 
dismissed as a matter of law for failure to state 
legitimate, actionable claims.  There can be no 
reconsideration of fact-finding as no fact-finding 
was done in the first instance.  This Court is not a 
trial court except in extremely limited circum-
stances involving diplomatic matters and matters 
in which individual states are parties. 

Petitioner also urges this Court to review the 
dismissal of his appeal by the California Court of 
Appeal.  However, the Court of Appeal simply 
applied California Rule of Court 8.220(a), by the 
plain language of which the court may dismiss an 
appeal where the appellant’s opening brief is not 
timely submitted.  Petitioner makes no coherent 
claim that this law was somehow misapplied but, 
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even if there was an alleged misapplication of the 
law, the fact that this rule of court is a properly 
stated California law, applied by a state court, and 
implicating no federal law, all militate against the 
Supreme Court exercising its authority to allow 
discretionary review. 

C. No Other Factors Warrant Certiorari. 

Rule 10 describes the “compelling reasons” that 
warrant review on a writ of certiorari.   S. Ct. Rule 
10.   

None of those “compelling reasons” are present 
here.  There is no split of authority among the 
federal courts of appeal on the same important 
matter.  S. Ct. Rule 10(a).  Nor did the California 
Court of Appeals or the California Supreme Court 
make any decision on an important federal 
question, much less “… in a way that conflicts with 
the decision of another state court of last response 
or a United States court of appeals”.  S. Ct. Rule 
10(b).  Nor have those courts decided any important 
question of federal law in such a way that they 
conflict with the relevant decisions of this Court.  S. 
Ct. Rule 10(c).  Petitioner fails to identify any 
“compelling reason” to warrant granting certiorari 
in this case. 
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CONCLUSION 

For the foregoing reasons, Vickers’ petition for 
writ of certiorari should be denied. 
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