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Footnotes
1 The name of the victim set out in the text of this opinion is derived from the factual basis statement provided by the

prosecutor at the time that defendant entered his negotiated guilty plea. The indictment returned against defendant in
the relevant cases named the alleged victim as Cheryl Drew.

2 The plea agreement between defendant and the State provided that, in return for defendant’s guilty pleas, the State
would voluntarily dismiss one additional count of felonious breaking or entering, one count of conspiracy to break or
enter, and three counts of felonious larceny and that defendant would receive a sentence of six to seventeen months
imprisonment, with this sentence to be suspended and with defendant to be on supervised probation for a period of thirty-
six months, with the terms and conditions of defendant’s probation including a requirement that he serve a forty-five day
split sentence, subject to credit for time served in pretrial confinement, and that he be subject to intensive probation for
a period of one year.

3 The final page of Judge Caldwell’s judgment was omitted from the record on appeal. Having obtained a copy of that page
from the office of the Clerk of Superior Court, Mecklenburg County, we have added it to the record on appeal upon our
own motion pursuant to N.C.R. App. P. 9(b)(5)b.

4 Justice Beasley dissented from the Court’s decision to reverse the Court of Appeals based upon her belief that the record
established that defendant had unambiguously invoked his right to the presence of a parent and that investigating officers
had an obligation to obtain clarification of any ambiguous statement that defendant may have made regarding the extent
to which he desired the presence of a parent prior to being interrogated by Detective Kelly. Saldierna, 369 N.C. at 409,
794 S.E.2d at 479-80 (Beasley, J., dissenting).

5 At the time that the interrogation at issue in this case occurred, N.C.G.S. § 7B-2101(b) provided that, “[w]hen the juvenile
is less than 14 years of age, no in-custody admission or confession resulting from interrogation may be admitted into
evidence unless the confession or admission was made in the presence of the juvenile’s parent, guardian, custodian, or
attorney.” For offenses committed on or after 1 December 2015, the General Assembly amended N.C.G.S. § 7B-2101(b)
by raising the age at which the presence of the juvenile’s parent, guardian, custodian, or attorney is required from less than
fourteen to less than sixteen. Act of May 26, 2015, ch. 58, secs. 1.1, 4. 2015 N.C. Sess. Laws 126, 126, 130. However,
given that defendant was sixteen years old at the time of the interrogation at issue in this case, neither version of N.C.G.S.
§ 7B-2101(b) would have barred the admission of defendant’s incriminating statements concerning his involvement in
the unlawful break-ins at the residence of Ms. Brewer and Mr. Nunez.

6 In spite of the fact that the record does not contain the Spanish language version of the juvenile rights waiver form, the
trial court’s determination that defendant was informed of his juvenile rights in written form using the Spanish language
is amply supported by Detective Kelly’s suppression hearing testimony.
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7 A number of statements that were made by investigating officers during Detective Kelly’s interview with defendant suggest
that defendant had made an earlier, unsuccessful attempt to reach his mother before the phone call reflected in the
interview transcript.

8 Both defendant and the Court of Appeals appear to assert that Detective Kelly’s statement to defendant that “[t]his is
not something that’s going to end your life” and “is not a huge deal” constituted a deceptive statement that should be
weighed in favor of a finding that defendant had not voluntarily waived his juvenile rights. We are acutely aware that
the incurrence of a felony conviction can have significant, and lasting, effects upon a juvenile’s prospects. However, we
are not persuaded that the statement in question constitutes official misconduct sufficient to compel a conclusion that
defendant’s will was overborne at the time that he decided to waive his juvenile rights and speak with Detective Kelly
and believe that it simply reflects Detective Kelly’s opinion that defendant was not suspected of having committed other,
more serious criminal offenses.

9 A considerable amount of defendant’s argument to this Court focuses upon policy, rather than legal or evidentiary,
considerations. Although defendant points to a substantial body of research that suggests that juveniles are unable to
understand the language typically used in informing them of their rights, the approach that defendant advocates in reliance
upon this information lacks support in the precedent of the United States Supreme Court or of this Court. On the contrary,
as we have already noted, the United States Supreme Court has explicitly held that the totality-of-the-circumstances test
for determining the validity of waivers of a defendant’s Miranda rights is equally applicable to adults and juveniles, see
Fare, 442 U.S. at 725, 99 S.Ct. at 2572, 61 L.Ed. 2d at 212, with a juvenile’s age being a relevant, but not determinative,
factor in the required analysis. Nothing in the record that has been presented for our consideration tends to show that
the trial court failed to properly incorporate evidence concerning defendant’s age or his linguistic and educational status
into the required totality-of-the-circumstances evaluation.
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Footnotes
1 See State v. Saldierna, 242 N.C.App. 347, 348, 775 S.E.2d 326, 327–30 (2015) and State v. Saldierna, 369 N.C. 401,

794 S.E.2d 474, 477–76 (2016) for more comprehensive statements of the facts.
2 The parties do not dispute that defendant was in custody at the time of questioning.
3 Notably, in 2015, the General Assembly amended subsection (b) of N.C.G.S. § 7B-2101 to raise the age from 14 to

16 with regard to the admissibility of juveniles' in-custody admissions where a parent is not present: “When the juvenile
is less than 16 years of age, no in-custody admission or confession resulting from interrogation may be admitted into
evidence unless the confession or admission was made in the presence of the juvenile's parent, guardian, custodian, or
attorney.” N.C. Sess. Laws 2015-58, § 1.1, eff. Dec. 1, 2015. At the time of his custodial interrogation on 9 October 2013,
defendant in the instant case had turned 16 on 19 August 2013, less than two months before.

4 “With respect to juveniles, both common observation and expert opinion emphasize that the distrust of confessions made
in certain situations ... is imperative in the case of children from an early age through adolescence.” In re Gault, 387 U.S.
1, 48, 87 S.Ct. 1428, 1454–1455, 18 L.Ed.2d 527, 557 (1967) (internal citation omitted); see also In re J.D.B., 564 U.S.
261, 269, 131 S.Ct. 2394, 2401, 180 L.Ed.2d 310, 321 (2011) (“[The] risk [of false confessions] is all the more troubling
—and recent studies suggest, all the more acute—when the subject of custodial interrogation is a juvenile. See Brief
for Center on Wrongful Convictions of Youth et al. as Amici Curiae 21–22 (collecting empirical studies that ‘illustrate the
heightened risk of false confessions from youth’).”). Indeed, even Justice Alito, in his dissenting opinion, acknowledged
the “particular care” that must be taken with juveniles to ensure against involuntary confessions:

[W]here the suspect is much younger than the typical juvenile defendant, courts should be instructed to take particular
care to ensure that incriminating statements were not obtained involuntarily. The voluntariness inquiry is flexible and
accommodating by nature, and the Court's precedents already make clear that “special care” must be exercised
in applying the voluntariness test where the confession of a “mere child” is at issue. If Miranda's rigid, one-size-
fits-all standards fail to account for the unique needs of juveniles, the response should be to rigorously apply the
constitutional rule against coercion to ensure the rights of minors are protected.

Id. at 297–98, 131 S.Ct. at 2418, 180 L.Ed.2d at 340 (Alito, J., dissenting) (internal citations omitted).
5 Four officers were involved in defendant's arrest, including Detective Kelly.
6 It is unclear whether defendant's response—“Yeah”—is a response to the first question, “Do you understand that?” or a

response to the second question, “Do you want to read that?”
7 Notably, there is no recorded affirmative response by defendant to this question.
8 By stating “we are told that this boy was advised of his constitutional rights before he signed the confession,” Haley, 332

U.S. at 601, 68 S.Ct. 302 at 304–305, 92 L.Ed. at 229, the Supreme Court was acknowledging that contrary to the police
officers' testimony otherwise, the juvenile was not, in fact, advised of his right to counsel at any time, but was only given
a typed version of his confession to sign, which included language at the beginning purporting to advise the juvenile of
his “constitutional rights.” Id. at 598, 68 S.Ct. at 303, 92 L.Ed. at 228.

9 See supra note 3.
10 See supra notes 6 and 7 and accompanying text.
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Footnotes
1 Before 2015, the pertinent part of the statute read: “When the juvenile is less than 14 years of age, no in-custody admission

or confession resulting from interrogation may be admitted into evidence unless the confession or admission was made
in the presence of the juvenile's parent, guardian, custodian, or attorney.” N.C.G.S. § 7B–2101(b) (2013). In 2015, the
General Assembly amended subsection 7B-2101(b) to raise the relevant age limit to “less than 16 years of age.” Act of
May 26, 2015, ch. 58, sec. 1.1, 2015 N.C. Sess. Laws 126, 126.

2 Subsection 7B-2101(a) states that prior to being questioned “[a]ny juvenile in custody must be advised”:
(1) That the juvenile has a right to remain silent;
(2) That any statement the juvenile does make can be and may be used against the juvenile;
(3) That the juvenile has a right to have a parent, guardian, or custodian present during questioning; and
(4) That the juvenile has a right to consult with an attorney and that one will be appointed for the juvenile if the

juvenile is not represented and wants representation.
N.C.G.S. § 7B–2101(a) (2015).

3 Golphin did not address a juvenile defendant's right to have a parent present under N.C.G.S. § 7B–2101(a)(3).
4 The following conversation occurred after Detective Kelly advised defendant of his rights:

[Defendant]: Um, Can I call my mom?
[Det. Kelly]: Call your mom now?
[Defendant]: She's on her um. I think she is on her lunch now.
[Det. Kelly]: You want to call her now before we talk?
[Det. Kelly to other officers]: He wants to call his mom.

(Emphases added.)
5 Under the law as it currently stands, I understand how the majority and the Court of Appeals reached the conclusion that

defendant's statement was ambiguous. See State v. Branham, 153 N.C.App. 91, 98–99, 569 S.E.2d 24, 28–29 (2002)
(concluding that the juvenile defendant unambiguously invoked his right when he had officers write on the juvenile rights
form that he wanted his mother present before questioning); see also State v. Smith, 317 N.C. 100, 106, 343 S.E.2d
518, 521 (1986) (finding that the juvenile defendant unambiguously invoked his right when he requested that his mom be
brought to the station), abrogated in part on other grounds by State v. Buchanan, 353 N.C. 332, 543 S.E.2d 823 (2001).
But see State v. Oglesby, 361 N.C. 550, 558–59, 648 S.E.2d 819, 824 (2007) (Timmons-Goodson, J., dissenting) (stating,
in regards to a juvenile defendant's request to call his aunt, that “it is uncontested that ... the juvenile's confession in this
case would be inadmissible if the individual requested had fallen into the requisite category”). For the reasons stated more
thoroughly below, however, juvenile defendants are provided greater protections than their adult counterparts, especially
in regards to a juvenile's statutory right and protection to have a parent present.

6 Smith discussed a juvenile's rights under to N.C.G.S. § 7A–595, which is the original codification of the rights afforded
to juveniles in section 7B–2101. Section 7A–595 was repealed in 1999 and recodified as part of the Juvenile Code. See
Act of Oct. 22, 1998, ch. 202, secs. 5, 6, 1997 N.C. Sess. Laws (Reg. Sess. 1998) 695, 742, 809. The two sections are
substantively the same.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.

34a



35a



36a



37a



38a



39a



40a



41a



Footnotes
1 Kelly's first name is spelled “Aimee” in the hearing transcript, but the briefs of both parties and some other documents

in the record on appeal spell her name “Amy.”
2 Only these four indictments are included in the record on appeal. However, the transcript of plea lists five additional

offenses, including breaking and entering, conspiracy, and larceny, which were dismissed by the State pursuant to the
plea agreement. The file numbers of those offenses suggest that they arose from the events of December 2012.
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3 The rights now guaranteed to juveniles pursuant to section 7B–2101 were originally codified in N.C. Gen.Stat. § 7A–
595, which was repealed effective 1 July 1999 and then re-codified as part of our Juvenile Code. See 1998 N.C.
Sess. Laws 202. Although the wording differed slightly in section 7A595, the substance of its subsections (a)(1)–(4) are
indistinguishable from that in subsections (a)(1)-(4) of section 7B–2101.

4 We offer no opinion regarding Saldierna's assertion that a logical extension of the recent holding in J.D.B. v. North
Carolina, –––U.S. ––––, 131 S.Ct. 2394, 180 L.Ed.2d 310 (2011), would require that law enforcement officers clarify
ambiguous statements by juveniles which could implicate the Miranda rights included in section 7B–2101, and that, in
turn Golphin must be overruled. That issue is not before us in the instant appeal.

5 Because it is undisputed that Saldierna was in custody and thus entitled to the protections of section 7B–2101 at the time
of his interview with Kelly, the United States Supreme Court's decision in J.D.B. is not directly applicable to Saldierna's
argument on appeal. SeeJ.D.B., –––U.S. at ––––, 131 S.Ct. at 2399, 180 L.Ed.2d at 318 (holding that “the age of a child
subjected to police questioning is relevant to the custody analysis of Miranda ”). Nonetheless, this discussion of the well-
recognized distinctions between children and adults in various everyday and legal contexts provides a useful framework
for understanding the provisions of section 7B–2101 and resolving the issues before us in this case.

6 We find telling Kelly's response when, just after asking to call his mother, Saldierna explained that he believed she was
on her lunch break at that time: “You want to call her now before we talk ?” (Emphasis added). Kelly's question indicates
that she believed Saldierna might be asking to delay the interview, at least until he had a chance to speak to his mother.
The trial court's unchallenged finding of fact establishes that Saldierna was not able to reach his mother before Kelly
resumed her questioning.
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      1                  FRIDAY JANUARY 31, 2014 
 
      2                 CHARLOTTE, NORTH CAROLINA 
 
      3                           * * * 
 
      4                        PROCEEDINGS 
 
      5                           * * * 
 
      6              (Whereupon, the following proceedings were  
 
      7              held in open court.  The defendant was    
 
      8              present with his attorney, along with     
 
      9              counsel for the State.) 
 
     10              MR. MAHAN:  Since this is a defense  
 
     11    motion, I will let defense counsel get  
 
     12    started. 
 
     13              THE COURT:  All right.  Very first  
 
     14    thing.  Please swear the interpreter, and I will  
 
     15    take a moment to review the motion. 
 
     16                           * * * 
 
     17                       DAVID MILLER, 
 
     18          called as a Spanish speaking interpreter by    
 
     19          and on behalf of the State to testify, being   
 
     20          first duly sworn was examined and interpreted  
 
     21          English to Spanish as follows: 
 
     22                           * * * 
 
     23              THE COURT:  All right.  What says the  
 
     24    defendant? 
 
     25              MR. HEROY:  Your Honor, the defense would  
 
 
 
                                                           4 
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      1    like to begin by calling Detective Kelly to the  
 
      2    witness stand.  
 
      3              MR. MAHAN:  Your Honor, in an effort to  
 
      4    speed things along, we do have a recording of this  
 
      5    incident.  The State will stipulate to the  
 
      6    authenticity of this.  It is a record.  The defense  
 
      7    won't have a problem with that. 
 
      8              MR. HEROY:  If they are okay to  
 
      9    stipulating that she was licensed, sworn, on duty  
 
     10    and in Mecklenburg County, all those things, then I  
 
     11    have no objection. 
 
     12              MR. MAHAN:  She was working as a  
 
     13    detective with CMPD. 
 
     14              (Interruption in proceedings.) 
 
     15              THE COURT:  Okay.  Let's go and pick up  
 
     16    where we left off.  
 
     17              Okay.  Ready to proceed?  
 
     18              MR. HEROY:  Yes, Your Honor. 
 
     19              THE COURT:  Okay.   
 
     20                           * * * 
 
     21                        AIMEE KELLY, 
 
     22          called as a witness by and on behalf of 
 
     23          the State to testify, being first duly   
 
     24          sworn was examined and testified as follows: 
 
     25                           * * * 
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      1                   VOIR DIRE EXAMINATION 
 
      2    BY MR. HEROY: 
 
      3         Q    Detective Kelly, were you with the  
 
      4    Charlotte-Mecklenburg Police Department as a  
 
      5    detective on January 9, 2013? 
 
      6         A    Yes, I was. 
 
      7         Q    On that date did you arrest Mr. Saldierna,  
 
      8    the defendant? 
 
      9         A    No.  He was arrested in York County.  
 
     10         Q    Is the defendant the individual seated  
 
     11    beside me? 
 
     12         A    Yes. 
 
     13         Q    Point to him for the record. 
 
     14              MR. HEROY:  Ask that the record reflect  
 
     15    that. 
 
     16         Q    Did you arrest -- did you participate in  
 
     17    his arrest pursuant to felony warrants that were  
 
     18    obtained against him? 
 
     19         A    That's correct. 
 
     20         Q    Do you know how old he is? 
 
     21         A    He was 16 at the time. 
 
     22         Q    Was his birthday August 19, 1996? 
 
     23         A    I would have to look, but that sounds  
 
     24    correct.  
 
     25         Q    How many officers did you arrest him with? 
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      1         A    I believe there was three York County  
 
      2    deputies and myself. 
 
      3         Q    What did you do after you placed him  
 
      4    under arrest? 
 
      5         A    They transported him to the justice center  
 
      6    in York County. 
 
      7         Q    What happened there after the booking? 
 
      8         A    I accompanied him to interview him  
 
      9    regarding my case. 
 
     10         Q    How many officers were there for the  
 
     11    interview including yourself? 
 
     12         A    The officers who made the arrest left.  
 
     13    There was booking deputies at the justice center. 
 
     14         Q    How many booking deputies were in there  
 
     15    with you? 
 
     16         A    Maybe two. 
 
     17         Q    Prior to the start of the interview, did  
 
     18    Mr. Saldierna make any attempts to contact any  
 
     19    family members? 
 
     20         A    I was told that one of the York County  
 
     21    detectives tried to call on his behalf. 
 
     22         Q    Do you know what happened with that phone  
 
     23    call? 
 
     24         A    I believe they got a voice mail. 
 
     25         Q    Did you at some point begin interviewing  
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      1    Mr. Saldierna? 
 
      2         A    Yes, I did. 
 
      3         Q    Just to let you know where I am going.  I  
 
      4    will briefly cover that and then go back and play  
 
      5    the audio recording of it. 
 
      6         A    Sure. 
 
      7         Q    There was an audio recording made of the  
 
      8    interview; correct?   
 
      9         A    That's correct. 
 
     10         Q    You have reviewed that? 
 
     11         A    I have. 
 
     12         Q    When you started the interview, did  
 
     13    Mr. Saldierna make any statements to you about what  
 
     14    level of comprehension he has with regard to the  
 
     15    English language? 
 
     16         A    He spoke English clearly and understood  
 
     17    what I was saying.  He said he wasn't very good at  
 
     18    reading English. 
 
     19         Q    Did he also state that he might have some  
 
     20    issues understanding English as it is spoken as  
 
     21    well? 
 
     22         A    I believe he did.  He seemed to very  
 
     23    clearly understand what I was asking him. 
 
     24         Q    He did make statements to you regarding  
 
     25    that his English was not particularly good? 
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      1         A    I found it to be fine. 
 
      2         Q    The question is, did he make a statement  
 
      3    to you to that effect? 
 
      4         A    He may have.  I recall the part about the  
 
      5    written English. 
 
      6         Q    Did you read him a waiver of juvenile  
 
      7    rights? 
 
      8         A    I did. 
 
      9         Q    Did he indicate to you what level of  
 
     10    education he completed?   
 
     11         A    I want to say it was 9th grade.  He  
 
     12    finished or he was in the 9th grade. 
 
     13         Q    You did read his juvenile waiver of  
 
     14    rights to him? 
 
     15         A    I did. 
 
     16         Q    Did he indicate that he understood those  
 
     17    rights? 
 
     18         A    Yes. 
 
     19         Q    After you finished reading the juvenile  
 
     20    waiver of right to him, did he make any statements? 
 
     21         A    He asked to call his mom. 
 
     22         Q    Was he allowed to call his mother? 
 
     23         A    Yes.  Inside the booking room, they don't  
 
     24    allow cell phones, so he had to step outside. 
 
     25         Q    Did he use your cell phone to make the  
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      1    phone call? 
 
      2         A    He did. 
 
      3         Q    Did he make one phone call, or did he make  
 
      4    several phone calls? 
 
      5         A    I don't know how many he made.  I don't  
 
      6    know if it was one or two.  He apparently didn't  
 
      7    reach his mom, but he reached someone else.  Maybe  
 
      8    it was an aunt or someone at that home. 
 
      9         Q    Were those calls in English or in Spanish? 
 
     10         A    In Spanish. 
 
     11         Q    You don't understand Spanish? 
 
     12         A    No, I don't.  I understand very little. 
 
     13         Q    You don't know what was said during those  
 
     14    phone calls? 
 
     15         A    I don't.   
 
     16         Q    After the phone call, Mr. Saldierna came  
 
     17    back into the interview room; correct? 
 
     18         A    Yes.  It was not a room.  It was just a  
 
     19    booking area sitting on the bench. 
 
     20         Q    Did he initiate conversation after that,  
 
     21    or did you? 
 
     22         A    I did. 
 
     23         Q    As soon as he came back in, did you say,  
 
     24    "All right, Felix.  Let's get talk about this thing  
 
     25    going on" or "let's talk about things going on"? 
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      1         A    Something to that effect, yes. 
 
      2         Q    Did you tell him, "This is not something  
 
      3    that is going to end your life.  You know what I am  
 
      4    saying?  This is not a huge deal"? 
 
      5         A    That sounds right. 
 
      6         Q    Then you started the questioning as far as  
 
      7    the breaking and entering; correct? 
 
      8         A    That's correct. 
 
      9         Q    Did you read any waiver of rights to him  
 
     10    to make sure that if he wanted to have a parent  
 
     11    present with him after that, he could? 
 
     12         A    I did not.  He never said he wanted his  
 
     13    mother there. 
 
     14         Q    As soon as he made the phone call trying  
 
     15    to contact his mother, you didn't go over any of  
 
     16    that, as far as whether or not he was ready to  
 
     17    proceed or not, did you? 
 
     18         A    No, I didn't.   
 
     19         Q    You just started questioning him?  
 
     20         A    That's correct. 
 
     21         Q    The audio that we discussed, you turned  
 
     22    that in to the District Attorney's office with the  
 
     23    discovery? 
 
     24         A    That's correct. 
 
     25         Q    That is the statement or that -- I will  
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      1    just go ahead and start playing it, and you tell me  
 
      2    if this is the correct statement, if that works for  
 
      3    you. 
 
      4         A    Sure.  
 
      5              MR. HEROY:  Very quickly, if I may confer  
 
      6    with the DA. 
 
      7              MR. MAHAN:  I would rather just start.   
 
      8    Keep playing from there.  
 
      9    BY MR. HEROY: 
 
     10         Q    Before we get going with it, is that the  
 
     11    correct body of tapes that we are playing here? 
 
     12         A    Yes, it is. 
 
     13         Q    I am going to hand you a transcript,  
 
     14    ma'am.  It starts once you start reading him the  
 
     15    rights. 
 
     16              Once we are done with that, if it's  
 
     17    incorrect in any way aside from a typo or anything  
 
     18    like that, please let me know.  
 
     19              Ma'am, does that accurately reflect the  
 
     20    interview as it took place?   
 
     21         A    Yes. 
 
     22              MR. HEROY:  At this time I would move to  
 
     23    admit the interview as Defendant's Exhibit A. 
 
     24              THE COURT:  Received.   
 
     25              (The aforementioned document was marked as  
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      1              Defendant's Exhibit A for identification   
 
      2              and was admitted into evidence.) 
 
      3    BY MR. HEROY: 
 
      4         Q    Ma'am, is that transcript that I provided  
 
      5    you accurate? 
 
      6         A    Yes. 
 
      7              MR. HEROY:  I move at this time to admit  
 
      8    that as Defendant's Exhibit B, Your Honor. 
 
      9              THE COURT:  Received.   
 
     10              (The aforementioned document was marked as  
 
     11              Defendant's Exhibit B for identification   
 
     12              and was admitted into evidence.) 
 
     13    BY MR. HEROY: 
 
     14         Q    Very briefly, ma'am.   
 
     15              You did have him sign a Juvenile Waiver of  
 
     16    Rights as well?   
 
     17         A    That's correct. 
 
     18         Q    Is this document marked as State's  
 
     19    Exhibit A the Juvenile Waiver of Rights that you had  
 
     20    Mr. Saldierna sign? 
 
     21         A    Yes, it is. 
 
     22         Q    It has his signature at the bottom? 
 
     23         A    Yes. 
 
     24         Q    And his initials? 
 
     25         A    Yes. 
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      1         Q    Was that signed before or after he stated  
 
      2    that he wanted to make a phone call to his mother? 
 
      3         A    Before. 
 
      4              MR. HEROY:  I don't have any further  
 
      5    questions.  This is marked as State's Exhibit A.  I  
 
      6    don't have any further questions.  I may decide to  
 
      7    introduce it later. 
 
      8              THE COURT:  All right.   
 
      9              Questions?  
 
     10              MR. MAHAN:  Yes, Your Honor.  Briefly.   
 
     11                           * * * 
 
     12                   VOIR DIRE EXAMINATION 
 
     13    BY MR. MAHAN: 
 
     14         Q    Detective Kelly, how long have you been  
 
     15    with CMPD? 
 
     16         A    Eighteen years. 
 
     17         Q    How long have you been a detective? 
 
     18         A    Three. 
 
     19         Q    During your time as a detective and a  
 
     20    CMPD officer, roughly how many in-custody interviews  
 
     21    would you say you have done? 
 
     22         A    Dozens.  More than that. 
 
     23         Q    Prior to interacting with Mr. Saldierna,  
 
     24    had you ever done an interview with a juvenile  
 
     25    defendant before? 
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      1         A    Yes. 
 
      2         Q    You have done that also multiple times? 
 
      3         A    Yes, I have. 
 
      4         Q    In this instance, I just want to be  
 
      5    clear.  This happened in York County.  That is in  
 
      6    South Carolina; right? 
 
      7         A    That's correct. 
 
      8         Q    Why was it that he was arrested in  
 
      9    South Carolina?   
 
     10         A    That is where he lived. 
 
     11         Q    When you were interacting with  
 
     12    Mr. Saldierna, could you understand him? 
 
     13         A    Yes, I did. 
 
     14         Q    Later in the interview after this phase,  
 
     15    did he tell you in understandable terms about  
 
     16    events? 
 
     17         A    Yes, he did. 
 
     18         Q    Did he relay that information to you in  
 
     19    English or in Spanish? 
 
     20         A    English. 
 
     21         Q    Did you have any difficulty understanding  
 
     22    him?   
 
     23         A    No.  I did not. 
 
     24         Q    About how long did you talk to him. 
 
     25              Do you remember? 
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      1         A    Forty-five minutes to an hour at most.   
 
      2         Q    We just heard the first 12 minutes of  
 
      3    that; right? 
 
      4         A    Yes. 
 
      5         Q    At no time during that time did you have  
 
      6    any trouble understanding what he was speaking to  
 
      7    you? 
 
      8         A    No. 
 
      9         Q    Did he always seem to understand your  
 
     10    questions? 
 
     11         A    Yes. 
 
     12         Q    When you were going over his rights with  
 
     13    him, did you provide him with both an English copy  
 
     14    and a Spanish copy of his rights?   
 
     15         A    I did. 
 
     16         Q    Did he follow along on that sheet of paper  
 
     17    as you were explaining his rights to him? 
 
     18         A    He did. 
 
     19         Q    After following along and you reading his  
 
     20    rights to him and letting him review both of those  
 
     21    copies, is that when he signed? 
 
     22         A    That's correct. 
 
     23         Q    That is when he signed that understood his  
 
     24    rights?   
 
     25         A    Yes.  He followed along and initialed as  
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      1    we were reading them and then signed at the bottom  
 
      2    after we were finished reading the thing. 
 
      3         Q    Then you said you were going to ask him  
 
      4    some questions? 
 
      5         A    That's correct. 
 
      6         Q    He told you he wanted to call his mom? 
 
      7         A    Yes. 
 
      8         Q    Why did he tell you he wanted to call his  
 
      9    mom? 
 
     10         A    My understanding is that he just wanted  
 
     11    to let her know where he was and that he was  
 
     12    arrested. 
 
     13         Q    Did he tell you where he thought his mom  
 
     14    was at that time, where he felt he could reach her? 
 
     15         A    At work he felt he could catch her.  Then  
 
     16    on her lunch break. 
 
     17         Q    Did he ever ask to have his mother present  
 
     18    there? 
 
     19         A    He did not. 
 
     20         Q    Did you explain to him that it was his  
 
     21    right to have his mother there if he wanted her to  
 
     22    be there?  
 
     23         A    I did. 
 
     24         Q    But he never made that request? 
 
     25         A    No.  He did not. 
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      1         Q    Did you understand or did you interpret  
 
      2    his request to telephone his mother as a request to  
 
      3    have his mother there present? 
 
      4         A    No, I did not. 
 
      5         Q    In fact, you provided him with your own  
 
      6    cell phone to call? 
 
      7         A    That's correct.  
 
      8              MR. MAHAN:  I don't have any further  
 
      9    questions for this witness, Your Honor.   
 
     10              At the appropriate time, the State would  
 
     11    move State's Exhibit A into evidence. 
 
     12              MR. HEROY:  No objection. 
 
     13              THE COURT:  Let that be received.   
 
     14              (The aforementioned document was marked as  
 
     15              State's Exhibit A for identification       
 
     16              and was admitted into evidence.) 
 
     17              Further questions, Mr. Heroy?   
 
     18                           * * * 
 
     19                   VOIR DIRE EXAMINATION 
 
     20    BY MR. HEROY: 
 
     21         Q    Was there any part of that interview that  
 
     22    occurred outside of the microphone? 
 
     23         A    No. 
 
     24              MR. HEROY:  I don't have any further  
 
     25    questions. 
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      1              THE COURT:  Thank you, ma'am.  You may  
 
      2    step down.  
 
      3              Further witnesses? 
 
      4              MR. HEROY:  No further witnesses for the  
 
      5    defense, Your Honor.  
 
      6              THE COURT:  All right.  I will hear from  
 
      7    you. 
 
      8              MR. HEROY:  Thank you, Your Honor.   
 
      9    Briefly, I would like to address first some  
 
     10    questions that were asked on cross-examination by  
 
     11    the State.  The officer stated that it was her  
 
     12    understanding that the defendant just wanted to let  
 
     13    his mom know where he was.  There is no basis in the  
 
     14    transcript for that.   
 
     15              If you look through the transcript, he  
 
     16    just says, "I would like to call my mom.  Can I  
 
     17    please call my mom?" 
 
     18              There is no basis for the State to say he  
 
     19    was saying, "Here is where I am.  You know where to  
 
     20    pick me up." 
 
     21              What is actually clear from the transcript  
 
     22    is that he tried to call his mother before on  
 
     23    another occasion, and the officer is aware of that.  
 
     24              Once the rights are read, the defendant  
 
     25    says, "I want to call my mom."  He goes outside.  He  
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      1    tries to call his mom.  It's pretty clear he can't  
 
      2    get in touch with her.   
 
      3              When he comes back in, the officer,  
 
      4    instead of warning the defendant, saying, "Are you  
 
      5    sure you understand these rights?  Are you sure you  
 
      6    want to go to court," She says, "Let's get moving.  
 
      7    I want to start with my questions." 
 
      8              Not only that, Your Honor, you can see  
 
      9    that the statements she makes afterward are designed  
 
     10    to lower the defendant's guard.  It's not really a  
 
     11    big deal.  Let's talk about this.  Nobody is trying  
 
     12    to hurt anybody.  You are not looking at any real  
 
     13    big trouble here.  Let's just answer these  
 
     14    questions.   
 
     15              What should have happened is, "Are you  
 
     16    sure you are okay doing this?  We know you tried to  
 
     17    call your mom.  You can't get in touch with her. 
 
     18              "The reason that needed to happen is that  
 
     19    it's the State's burden to make sure that the  
 
     20    juvenile's rights are waived knowingly and  
 
     21    voluntarily and fully.  At best, we have an  
 
     22    ambiguous waiver here.   
 
     23              The statute clearly states the State has  
 
     24    to show a juvenile's confession is admissible  
 
     25    beforehand.  Mr. Saldierna is barely 16 years old.   
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      1    There is some questions about his English  
 
      2    comprehension.   
 
      3              Instead of clearing things up, we just get  
 
      4    moving.  Also, Your Honor, if you notice in the  
 
      5    transcript, when he comes to a number of those  
 
      6    questions -- you can go back and listen to the CD   
 
      7    again if you care to, if you think that there might  
 
      8    be some issues in the transcript.  I have prepared  
 
      9    it as opposed to a neutral witness.   
 
     10              The officer asked, "Do you understand  
 
     11    that?  Do you understand that?"  You actually don't  
 
     12    hear a verbal response to that, which calls into  
 
     13    question whether or not there is understanding.  We  
 
     14    heard that the Spanish waiver was used.   
 
     15              The defendant introduced it into English.   
 
     16    I do not think this is dispositive or the most  
 
     17    important focus.  The most important focus is on the  
 
     18    waiver of rights.  In going through the cases, I  
 
     19    cited a few cases, Your Honor, Branham (phonetic).   
 
     20              Branham pretty much echoes the other cases  
 
     21    that are cited, as well.  Just briefly going through  
 
     22    the cases that are cited by the State.  
 
     23              The first one is State v. Smith.  In that  
 
     24    case, the confession was suppressed when the  
 
     25    defendant asked for his mother to be there for  
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      1    questioning.  Officers came back and reread him his  
 
      2    rights afterwards.  He said he wanted to have his  
 
      3    mother there.  The Court ordered the statement  
 
      4    suppressed.   
 
      5              The next case, Supreme Court, Davis v.  
 
      6    United States.  In this case we have an ambiguous  
 
      7    statement where the defendant stated, "Maybe I want  
 
      8    a lawyer."  It's not the same as what we have here.   
 
      9    Your Honor, that more or less sets the ground for 
 
     10    what the Court needs to look at for the North  
 
     11    Carolina cases.   
 
     12              They have put a ceiling here as opposed to  
 
     13    the ground floor of what the officers need to do,  
 
     14    North Carolina officers need to do.  State v.  
 
     15    Grovin.  In that case the issue is booking  
 
     16    questions, whether or not that constitutes  
 
     17    interrogation.  I don't think that is really on  
 
     18    point.   
 
     19              We have State v. Flowers.  The rights were  
 
     20    read.  In that case the defendant comes back  
 
     21    afterwards and said, "I don't understand the  
 
     22    rights," whereas on the scene he said he understood  
 
     23    them.   
 
     24              Lastly, we have State v. Finter.  In that  
 
     25    case the Court actually held that it was error to  
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      1    admit the statements but held that there was no  
 
      2    prejudice.  When you look at the totality of the  
 
      3    circumstances in that case, the evidence is 
 
      4    overwhelming enough, with or without the confession  
 
      5    that it wouldn't have made a difference.   
 
      6              I would ask you to grant the Defendant's  
 
      7    motion to suppress the statement. 
 
      8              Thank you, Your Honor. 
 
      9              THE COURT:  What says the State?   
 
     10              MR. MAHAN:  Yes, Your Honor.   
 
     11              THE COURT:  I looked over the State's  
 
     12    brief.  The State's argument is essentially  that  
 
     13    there is not an unequivocal request to have the  
 
     14    mother present. 
 
     15              MR. MAHAN:  That is the crux of the  
 
     16    State's argument, Your Honor. 
 
     17              THE COURT:  You are saying there is a  
 
     18    difference between asking to speak to his mother and  
 
     19    asking to have his mother present? 
 
     20              MR. MAHAN:  I think there is a difference  
 
     21    in asking to telephone someone.  Some of the cases  
 
     22    have said that -- I know there is a case -- well, I  
 
     23    can't even say that.   
 
     24              There is a difference the State would  
 
     25    distinguish, even asking to step out of the room to  
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      1    speak to his mother while she was on site to make a  
 
      2    telephone call.  That is a different thing.  The  
 
      3    crux of the State's argument is that was an  
 
      4    ambiguous request.  The officer testified that she  
 
      5    did not understand this to be an unambiguous request  
 
      6    to have the defendant's mother there.   
 
      7              The United States Supreme Court has failed  
 
      8    to adopt a rule that requires the officer to reask  
 
      9    any of those sorts of questions.   
 
     10              I would point out too, Your Honor,  just a  
 
     11    couple of things in response to Mr. Heroy.           
 
     12       He indicated that the State cited  
 
     13    State v. Smith in my brief.  I did do that in my  
 
     14    memorandum of law, Your Honor.  However, I would  
 
     15    point to the bottom of the first page of the  
 
     16    defense's argument.  It devotes a page to  
 
     17    State v. Smith.   
 
     18              There is a paragraph of State v. Smith  
 
     19    there is nearly identical scenario to the incident.  
 
     20    That is just not the case, Your Honor.  In that case  
 
     21    the defendant asked to have his mother there.  They  
 
     22    went out looking for her, actively searching for her  
 
     23    to bring her back there.   
 
     24              Another officer went in and resumed  
 
     25    questioning.  That is a different scenario  
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      1    entirely.  With regard to Gulf, it is not just  
 
      2    booking questions, Your Honor.  I believe on  
 
      3    Lexis -- I think it's Page 33 of Your Honor's copy.   
 
      4    The defendant in that instance talks for a little  
 
      5    while and then says, "I am not sure that I want to  
 
      6    talk about this other event" while in the midst of  
 
      7    the interrogation.   
 
      8              The North Carolina Court held that was an  
 
      9    ambiguous request, and it needed to be an  
 
     10    unambiguous request. 
 
     11              THE COURT:  Mr. Heroy, what do say about  
 
     12    that, about the -- certainly, if he had said, "I  
 
     13    want to have my mother present," then that is a  
 
     14    pretty clear situation.  The State is saying that he  
 
     15    didn't say, "I want to have my mother present." 
 
     16              He said, "I want to make a telephone call  
 
     17    to my mother."   
 
     18              What did you say about that? 
 
     19              MR. HEROY:  Your Honor, I would argue that  
 
     20    is the benefit of us not having to present the  
 
     21    burden, Your Honor.  The State has got to get this  
 
     22    in.  When we are talking about it's ambiguous, it  
 
     23    doesn't cut it with them for us to meet their  
 
     24    burden.  If the burden had been on us to show the  
 
     25    other way around, it would be a little tougher  
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      1    scenario.  The ambiguity falls on the State here,  
 
      2    Your Honor.   
 
      3              Additionally, Your Honor, there is nothing  
 
      4    in the transcript to suggest that he just wanted to  
 
      5    let her know that he is there instead -- because we  
 
      6    don't know that he is waiving these rights.  We have  
 
      7    got an ambiguous circumstance and given that the  
 
      8    burden is on the State here, I think they would have  
 
      9    to come to some sort of a case that says when a  
 
     10    juvenile defendant makes an ambiguous statement in  
 
     11    that scenario that may suggest this or that, that  
 
     12    that is enough for the State to overcome its  
 
     13    burden.  
 
     14              THE COURT:  One more question.   
 
     15              On the waiver form, am I understanding  
 
     16    correctly -- or maybe this was addressed, maybe it  
 
     17    wasn't.  The portions of the waiver form that are  
 
     18    completed, did all of that occur before the request  
 
     19    to speak to his mother and then he stepped outside  
 
     20    and made the telephone call?  
 
     21              MR. HEROY:  Your Honor, I asked the  
 
     22    officer when I handed her that form when he asked to  
 
     23    make the phone call, and she stated it was all  
 
     24    signed before he asked to make the telephone call. 
 
     25              THE COURT:  None of that was executed  
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      1    after he came back from the phone call? 
 
      2              MR. HEROY:  No, Your Honor. 
 
      3              THE COURT:  Anything else?  
 
      4              MR. MAHAN:  I would take issue with the  
 
      5    fact that the ambiguity or lack thereof is the  
 
      6    burden of the State.  The State has to prove by a  
 
      7    preponderance of the evidence that there was an  
 
      8    unequivocal waiver or a valid waiver that the  
 
      9    defense would have. 
 
     10              THE COURT:  In this case, I find that the  
 
     11    defendant was in custody.  He was advised of his  
 
     12    juvenile rights pursuant to the statute.  He was  
 
     13    advise in English and in Spanish.   
 
     14              If I understand correctly, the three  
 
     15    methods were that he was advised orally in English,  
 
     16    he was advised in writing in English, and he was  
 
     17    advised in writing in Spanish.  Those were the three  
 
     18    methods; right? 
 
     19              MR. HEROY:  That is what was testified to,  
 
     20    Your Honor.  
 
     21              THE COURT:  There was not an interpreter? 
 
     22              MR. HEROY:  No, Your Honor.  
 
     23              THE COURT:  That the defendant indicated  
 
     24    that he understood those rights, and in response to  
 
     25    questions that were posed to him and after being  
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      1    provided with a Spanish language copy of the  
 
      2    juvenile waiver of rights indicated on the English  
 
      3    language juvenile waiver of rights that he  
 
      4    understood the rights; that he had been explained  
 
      5    Rights 1 through 5, including the right to remain  
 
      6    silent.  Anything I say can be used against me.   
 
      7              I have the right to have a parent or  
 
      8    guardian or custodian here with me now during  
 
      9    questioning.  The guardian means the person  
 
     10    responsible for taking care of me.  Custodian means  
 
     11    the person in charge of me where I am living or  
 
     12    staying.   
 
     13              I have the right to talk to a lawyer and  
 
     14    to have a lawyer here with me now to advise and help  
 
     15    me during questioning.   
 
     16              If I want to have a lawyer with me during  
 
     17    questioning, one will be provided to me at no cost  
 
     18    before I am questioned.  He also initialed a space  
 
     19    saying, "I am 14 years old or more, and I understand  
 
     20    my rights as explained by Detective Kelly.           
 
     21              "I do wish to answer questions now without  
 
     22    a lawyer, parent, guardian, or custodian here with  
 
     23    me.  My decision to answer questions now is made  
 
     24    freely and is my own choice.  No one has threatened  
 
     25    me in any way or promised me special treatment  
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      1    because I have decided to answer questions now.  I  
 
      2    am signing my name below." 
 
      3              There appear his signature, the date, the  
 
      4    time of 12:10, together with witnessed by  
 
      5    Detective Kelly.  After being informed of those  
 
      6    rights, after initialing that form to indicate the  
 
      7    waiver of those rights, the defendant communicated  
 
      8    to Detective Kelly that he wished to contact his  
 
      9    mother, and he was given permission to do so.  
 
     10              The defendant stepped outside the  
 
     11    interview room and placed a telephone call.  He  
 
     12    placed one or more telephone calls.  After doing so,  
 
     13    he returned to the interview room and indicated he  
 
     14    was unable to speak with his mother.   
 
     15              He had mentioned at some point that he  
 
     16    thought that his mother was on her lunch break at  
 
     17    work.  Apparently, he was unable to reach her by  
 
     18    telephone.   
 
     19              The defendant did not indicate at that  
 
     20    time or any other time that he had changed his mind;  
 
     21    that he had withdrawn his waiver of his rights or  
 
     22    that he wished to have his mother present before  
 
     23    answering questions.   
 
     24              The defendant did indicate that he wished  
 
     25    to speak with his mother.  He did not say or  
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      1    otherwise communicate that his agreement to answer  
 
      2    questions posed by the officers was conditioned upon  
 
      3    being able to speak with his mother or having her  
 
      4    present.   
 
      5              Once the defendant returned to the  
 
      6    interview room and Detective Kelly indicated to the  
 
      7    defendant that she wished to proceed with an  
 
      8    interview concerning the alleged events.   
 
      9              The defendant did not again mention any  
 
     10    desire to communicate with or have his mother  
 
     11    present.  The totality of these circumstances causes  
 
     12    this Court to find and conclude, first, that the  
 
     13    defendant's mention of his desire to contact his  
 
     14    mother by telephone was at best an ambiguous  
 
     15    reference or an ambiguous request to speak with his  
 
     16    mother.  
 
     17              At no time did the defendant make an  
 
     18    unambiguous request to have his mother present  
 
     19    during questioning or to suspend or delay  
 
     20    questioning until his mother could arrive, nor did  
 
     21    he indicate at any time that his mother either was  
 
     22    on her way or could be present for questioning.   
 
     23              The defendant did not request any delay of  
 
     24    the questioning to procure the presence of his  
 
     25    mother.  
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      1              Consequently, based upon the totality of  
 
      2    the circumstances, the Court concludes that the  
 
      3    State carried it burden of proof by a preponderance  
 
      4    of the evidence.  That there was a knowing -- that  
 
      5    the waiver of juvenile rights by this defendant was  
 
      6    made knowingly, understandingly and voluntarily;  
 
      7    that the defendant did not make a request for the  
 
      8    presence of his mother or the suspension of  
 
      9    questioning until his mother would have an  
 
     10    opportunity arrive for an interview.   
 
     11              The Court concludes that the interview  
 
     12    process in this case was consistent with  
 
     13    requirements of the North Carolina statute under  
 
     14    GS-7B 101, and that none of this defendant's State  
 
     15    or Federal Constitutional Rights were violated by  
 
     16    any statement obtained from him with respect to his  
 
     17    culpability in the matters under investigation.   
 
     18              Mr. Mahan, if you would prepare an order  
 
     19    to that effect, and I will sign it.   
 
     20              MR. MAHAN:  Yes, sir. 
 
     21              THE COURT:  Are there other matters to be  
 
     22    addressed?  
 
     23              MR. MAHAN:  There are no other matters to  
 
     24    be addressed from the State. 
 
     25              MR. HEROY:  I would ask if I could  
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      1    approach with the District Attorney. 
 
      2              THE COURT:  Yes, sir.  
 
      3              THE COURT:  All right.  Sounds like the  
 
      4    parties are going to engage in further discussions  
 
      5    about this.  There are some details to be worked out  
 
      6    before a plea is presented.  As I said, I will be  
 
      7    happy to make myself available if the State and the  
 
      8    defendant do work out the terms of any plea,  
 
      9    including the possibility of a plea that would  
 
     10    preserve his right to appeal.   
 
     11              All right.  That being the case, any other  
 
     12    matters to address this morning?   
 
     13              MR. MAHAN:  We don't have any other  
 
     14    matters or business for the Court today, Your Honor. 
 
     15              THE COURT:  All right.  Adjourn court sine  
 
     16    die. 
 
     17              (Whereupon, at 11:52 a.m., the proceedings  
 
     18              were concluded.) 
 
     19                           * * * 
 
     20                     END OF TRANSCRIPT 
 
     21                           * * * 
 
     22 
 
     23 
 
     24 
 
     25 
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