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Synopsis

Background: After juvenile's motion to suppress was
denied, he entered a negotiated plea in the Superior
Court, Mecklenburg County, Forrest Donald Bridges
and Jesse B. Caldwell, JJ., to conspiracy to commit
breaking or entering. Juvenile appealed. The Court of
Appeals, 242 N.C. App. 347, 775 S.E.2d 326, reversed
and remanded. The State petitioned for discretionary
review. The Supreme Court, 369 N.C. 401, 794 S.E.2d
474, reversed and remanded. The Court of Appeals, 803
S.E.2d 33, reversed and remanded. The State sought
discretionary review.

[Holding:] The Supreme Court, Ervin, J., held that
evidence supported finding that juvenile knowingly and
voluntarily waived his juvenile rights.

Reversed.

Beasley, J., filed a dissenting opinion.

West Headnotes (12)

[1] Infants
&= Scope, Standards, and Questions on
Review

Infants
&= Manner and conduct of proceedings;
evidence

The standard of review in evaluating the
denial of a motion to suppress in a juvenile
delinquency proceeding is whether competent
evidence supports the trial court’s findings of
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fact and whether the findings of fact support
the conclusions of law.

Cases that cite this headnote

Infants
&= Manner and conduct of proceedings;
evidence

The trial court’s findings of fact in a juvenile
delinquency proceeding are conclusive on
appeal if supported by competent evidence,
even if the evidence is conflicting.

Cases that cite this headnote

Infants
&= Questions considered

The conclusions of law made by the trial
court from its findings of fact in a juvenile
delinquency proceeding are fully reviewable
on appeal.

Cases that cite this headnote

Infants
&= Manner and conduct of proceedings;
evidence

An appellate court accords great deference
to the trial court in a juvenile delinquency
proceeding because it is entrusted with the
duty to hear testimony, weigh and resolve any
conflicts in the evidence, find the facts, and
then, based upon those findings, render a legal
decision, in the first instance, as to whether or
not a constitutional violation of some kind has
occurred.

Cases that cite this headnote

Infants
&= Evidence as to circumstances and
voluntariness

The State bears the burden of demonstrating
that the juvenile's waiver of his or her rights
during custodial interrogation was knowingly
and intelligently made, and an express written
waiver, while strong proof of the validity
of the waiver, is not inevitably sufficient to
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establish a valid waiver. N.C. Gen. Stat. Ann.
§ 7B-2101(a).

Cases that cite this headnote

Infants
&= Warnings and counsel;waivers

Whether a juvenile's waiver of his or her rights
during custodial interrogation is knowingly
and intelligently made depends on the
specific facts and circumstances of each case,
including the background, experience, and
conduct of the accused. N.C. Gen. Stat. Ann.
§ 7B-2101(a).

Cases that cite this headnote

Infants
&= Warnings and counsel;waivers

The court is required to look at the totality of
the circumstances surrounding the statement
in order to determine whether the State
has adequately established that a juvenile's
waiver of his or her rights during custodial
interrogation was knowingly and intelligently
made. N.C. Gen. Stat. Ann. § 7B-2101(a).

Cases that cite this headnote

Infants
&= Warnings and counsel;waivers

The totality-of-the-circumstances approach is
adequate to determine whether there has been
a waiver of rights even where interrogation of
juveniles is involved.

Cases that cite this headnote

Infants

&= Warnings and counsel;waivers

When considering a waiver of rights,
the totality-of-the-circumstances approach
permits, indeed, it mandates, inquiry into
all the circumstances surrounding the
interrogation of juvenile, including evaluation
of the juvenile’s age, experience, education,
background, and intelligence, and
whether he has the capacity to understand the

into
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warnings given him, the nature of his rights,
and the consequences of waiving those rights.

Cases that cite this headnote

Infants
&= Warnings and counsel;waivers

In applying the totality-of-the-circumstances
test in cases involving the custodial
interrogation of juveniles, the record must be
carefully scrutinized, with particular attention
to both the characteristics of the accused and
the details of the interrogation.

Cases that cite this headnote

Infants
&= Warnings and counsel;waivers

Defendant’s juvenile status does not compel a
determination that he did not knowingly and
intelligently waive his Miranda rights; instead,
the juvenile’s age is a factor to consider along
with the characteristics of the accused and the
details of the interrogation.

Cases that cite this headnote

Infants
&= Evidence as to circumstances and
voluntariness

Evidence supported finding that juvenile
knowingly and voluntarily waived his juvenile
rights; police detective advised juvenile of his
rights in spoken English, written Spanish,
and written English, juvenile initialed each of
the rights enumerated on the juvenile rights
waiver form that police detective reviewed
with him and signed the juvenile rights waiver
form in such a manner as to indicate that he
had decided to waive his juvenile rights and to
speak with detective without the presence of a
parent, guardian, custodian, or attorney, and
juvenile answered affirmatively when asked if
he understood his rights.

Cases that cite this headnote
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On discretionary review pursuant to N.C.G.S. § 7A-31
of a unanimous decision of the Court of Appeals, —
N.C. App. ——, 803 S.E.2d 33 (2017), reversing an order
denying defendant’s motion to suppress entered on 20
February 2014 by Judge Forrest Donald Bridges, vacating
a judgment entered on 4 June 2014 by Judge Jesse B.
Caldwell, both in Superior Court, Mecklenburg County,
and remanding the case for further proceedings after the
Supreme Court of North Carolina remanded the Court
of Appeals’ prior decision in this case, State v. Saldierna,
242 N.C. App. 347, 775 S.E.2d 326 (2015). Heard in
the Supreme Court on 14 May 2018 in session in the
Old Burke County Courthouse in the City of Morganton
pursuant to N.C.G.S. § 7A-10(a).

Attorneys and Law Firms

*175 Joshua H. Stein, Attorney General, by Kimberly
N. Callahan, Assistant Attorney General, for the State-
appellant.

Goodman Carr, PLLC, Charlotte, by W. Rob Heroy, for
defendant-appellee.

Opinion
ERVIN, Justice.

The issue before the Court in this case is whether
the trial court’s order denying defendant’s suppression
motion contained sufficient findings of fact to support
its conclusion that defendant knowingly and voluntarily
waived his juvenile rights pursuant to N.C.G.S. § 7B-2101
before making certain *176 incriminating statements.
After careful consideration of defendant’s challenge to the
denial of his suppression motion in light of the record and
the applicable law, we hold that the trial court’s order
contained sufficient findings to support this conclusion
and reverse the decision of the Court of Appeals to the
contrary.

From 26 November 2012 to 3 January 2013, defendant
Felix Ricardo Saldierna and seven other individuals were
involved in a series of breakings and enterings that
occurred in the Charlotte area. After coming home from

work on 17 December 2012, Cheryl Brewer | discovered
that someone had entered her residence through a broken
window, scrawled “Merry Chritmas” [sic] across a wall,
and stolen a 32-inch television and a lock box. On 18
December, a 42-inch television, an Xbox game system, and
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jewelry were stolen from the residence of William Nunez.
Another individual suspected in the commission of these
crimes told investigating officers that defendant had been
involved in the underlying break-ins. In January 2013,
warrants for arrest charging defendant with felonious
breaking or entering and conspiracy to commit breaking
or entering were issued. Based upon the issuance of these
warrants for arrest, defendant was taken into custody at
his home in Fort Mill, South Carolina.

After having been placed under arrest, defendant was
transported to the York County Justice Center, where
he was interviewed by Detective Aimee Kelly of
the Charlotte-Mecklenburg Police Department. At the
beginning of this interview, Detective Kelly informed
defendant that she was required to inform him of
his rights. Defendant responded to Detective Kelly’s
statement by telling her that “my English is good, but
like when you say something like that much it’s kind of
confusing.” After stating that he was sixteen years old,
defendant informed Detective Kelly that he was taking
courses intended for both freshman and sophomore high
school students. When Detective Kelly asked defendant
if he could read, defendant responded in the affirmative
before adding that he could read English “kind of, a
little bit,” and that he could read Spanish. At that point,
Detective Kelly told defendant that she would provide him
with a copy of a juvenile rights waiver form in both English
and Spanish so that he would be able to read along with
her while she informed him of his rights. At the conclusion
of this portion of their discussion, Detective Kelly and
defendant had the following exchange:

[Kelly]: You understand I'm a police officer, right?
[Defendant]: Yes ma[‘Jam].]

[Kelly]: Ok, and that I would like to talk to you about
this. And this officer has also explained to me and I
understand that I have the right to remain silent, that
means that I don’t have to say anything or answer
any questions. Should be right there number 1 right on
there. Do you understand that?

[Defendant]: [unintelligible] questions?

[Kelly]: Yes, that is your right? So do you understand
that? If you understand that, put your initials right there
showing that you understand that. On this sheet. On this
one. You can put it on both. Anything I say can be used
against me. Do you understand that?
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[Defendant]: Yes ma[‘]am.

[Kelly]: I have the right to have a parent[,] guardian or
custodian here with me now during questioning. Parent
means my mother, father, stepmother, or stepfather.
Guardian means the person responsible for taking care
of me. Custodian means the person in charge of me
where I am living. Do you understand that? Do you
want to read that?

[Defendant]: Yeah.
[Kelly]: Do you understand that?
[Defendant]: [no response]

[Kelly]: I have the right to talk to a lawyer and to have
a lawyer here with me now to *177 advise and help
during questioning. Do you understand that?

[Defendant]: [unintelligible]

[Kelly]: If T want to have a lawyer with me during
questioning one will be provided to me at no cost before
any questioning. Do you understand that?

[Defendant]: Yes ma[‘Jam.

[Kelly]: Ok. Now I want to talk to you about some
stuff that’s happened in Charlotte. And um, I will tell
you this. There’s been some friends of yours that have
already been questioned about these items and these
issues. And they’ve been locked up. And that’s what I
want to talk to you about. Do you want to help me out
and to help me understand what’s been going on with
some of these cases and talk to me about this now here?

[Defendant]: Uh
[Kelly]: Are you willing to talk to me is what I'm asking.
[Defendant]: Yes ma[‘Jam.

[Kelly]: Ok. So I am 14 years or more. Let me see
that pen. And I understand my rights as they’ve been
explained by [Dletective Kelly. I do wish to answer
questions now without a lawyer, parent, guardian
or custodian here with me? My decision to answer
questions now is made freely and is my own choice. No
one has threatened me in any way or has promised me
any special treatment because I have decided to answer
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questions now. I am signing my name below. Do you
understand this? Initial, sign, date and time.

[Kelly]: It is 1/9/13. It is 12:10PM.
[Defendant]: Um, Can I call my mom?
[Kelly]: Call your mom now?

[Defendant]: She’s on her um. I think she is on her lunch
now.

[Kelly]: You want to call her now before we talk?

[Kelly] [to other officers]: He wants to call his mom.

[Other Officer]: [S]tep back outside and we’ll let you call
your mom outside. ...

9:50: [Defendant] [can be heard on phone. Call is not
intelligible.]

[Kelly]: 12:20: Alright Felix, so, let’s talk about this
thing going on. Like I said a lot of your friends have
been locked up and everybody’s talking. They’re telling
me about what’s going on and what you’ve been up to.
I’'m not saying you’re the ringleader of this here thing
and some kind of mastermind right but I think you’ve
gone along with these guys and gotten yourself into a
little bit of trouble here. This is not something that’s
going to end your life. You know what I'm saying. This
is not a huge deal. I know you guys were going into
houses when nobody was home. You weren’t looking to
hurt anybody or anything like that. I just want to hear
your side of the story. We can start off. I'm going to
ask you questions I know the answer to. A lot of these
questions are to tell if you’re being truthful to me.

At that point, Detective Kelly interviewed defendant for
approximately fifty-four minutes concerning the extent
of his involvement in the commission of the crimes that
Detective Kelly was investigating. During the course of
the ensuing interrogation, defendant confessed to having
been involved in the break-ins that had occurred at the
residences of Ms. Brewer and Mr. Nunez.
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On 22 January 2013, the Mecklenburg County grand
jury returned bills of indictment charging defendant with
two counts of conspiracy to commit felonious breaking,
entering, and larceny and two counts of felonious
breaking or entering. On 9 October 2013, defendant
filed a motion seeking to have his confession and all of
the evidence that the State had obtained as a result of
the statements that defendant made to Detective Kelly
suppressed on the grounds that his confession had been
obtained as the result of violations of N.C.G.S. § 7B-2101
and his federal constitutional right not to be deprived
of liberty without due process of law. According to
defendant, “[b]y asking to speak to his mother prior
to questioning, [d]efendant invoked his rights under
N.C.G.S. § 7B-2101.” In addition, defendant alleged that,
in light of his “indicat[ion] that *178 he was not ready
to be questioned without her,” “[t]he interview should
have ceased at that moment and not continued until
[d]efendant’s mother was present, or should have simply
ceased.”

On 31 January 2014, defendant’s suppression motion
came on for hearing before Judge Forrest Donald
Bridges in the Superior Court, Mecklenburg County. At
the suppression hearing, Detective Kelly testified that,
while defendant “spoke English clearly and understood
what [she] was saying,” “[he] said he wasn’t very
good at reading English.” Although Detective Kelly
acknowledged that defendant might have claimed to
have had “some issues understanding English,” she
stated that defendant “seemed to very clearly understand
what [she] was asking him” and that she had had no
trouble understanding defendant at any point during the
interview. Detective Kelly “found [defendant’s English] to
be fine” and believed “that he understood [his juvenile]
rights.” According to Detective Kelly, defendant followed
along and initialed the relevant portions of the juvenile
rights waiver form while she read his juvenile rights to him.

In addition, Detective Kelly asserted at the suppression
hearing that defendant “never said he wanted his mother
[at the interview].” On the other hand, Detective Kelly
did not ask defendant “whether or not he was ready to
proceed” after he requested to be allowed to speak with his
mother. In fact, defendant had signed the juvenile rights
waiver form before asking the investigating officers to give
him an opportunity to call his mother. Detective Kelly had
an “understanding” that defendant had called his mother
“to let her know where he was and that he was arrested.”
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On 20 February 2014, the trial court entered an order
denying defendant’s suppression motion in which the
court found as a fact:

1. That Defendant was in custody.

2. That Defendant was advised of his juvenile rights
pursuant to North Carolina General Statute § 7B-2101.

3. That Detective Kelly of the Charlotte-Mecklenburg
Police Department advised Defendant of his juvenile
rights.

4. That Defendant was advised of his juvenile rights in
three manners. Defendant was advised of his juvenile
rights in spoken English, in written English, and in
written Spanish.

5. That Defendant indicated that he understood his
juvenile rights as given to him by Detective Kelly.

6. That Defendant indicated he understood his rights
after being given and reviewing a form enumerating
those rights in Spanish.

7. That Defendant indicated that he understood that he
had the right to remain silent. Defendant understood
that to mean that he did not have to say anything or
answer any questions. Defendant initialed next to this
right at number 1 on the English rights form provided
to him by Detective Kelly to signify his understanding.

8. That Defendant indicated he understood that
anything he said could be used against him. Defendant
initialed next to this right at number 2 on the English
rights form provided to him by Detective Kelly to
signify his understanding.

9. That Defendant indicated he understood that he had
the right to have a parent, guardian, or custodian there
with him during questioning. Defendant understood the
word parent meant his mother, father, stepmother, or
stepfather. Defendant understood the word guardian
meant the person responsible for taking care of him.
Defendant understood the word custodian meant the
person in charge of him where he was living. Defendant
initialed next to this right at number 3 on the English
rights form provided to him by Detective Kelly to
signify his understanding.
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10. That Defendant indicated he understood that he had
the right to have a lawyer and that he had the right
to have a lawyer there with him at the time to advise
and help him during questioning. Defendant initialed
next to this right at number 4 on the English rights
form provided to him by Detective Kelly to signify his
understanding.

*179 11. That Defendant indicated he understood that
if he wanted a lawyer there with him during questioning,
a lawyer would be provided to him at no cost prior
to questioning. Defendant initialed next to this right at
number 5 on the English rights form provided to him by
Detective Kelly to signify his understanding.

12. That Defendant initialed a space below the
enumerated rights on the English rights form that
stated the following: “I am 14 years old or more and |
understand my rights as explained by Detective Kelly.
I DO wi[s]h to answer questions now, WITHOUT a
lawyer, parent, guardian, or custodian here with me.
My decision to answer questions now is made freely and
is my own choice. No one has threatened me in any
way or promised me special treatment. Because I have
decided to answer questions now, [ am signing my name
below.”

13. That Defendant’s signature appears on the English
rights form below the initialed portions of the form.
Defendant’s signature appears next to the date, 1-9-13,
and the time, 12:10. Detective Kelly signed her name as
a witness below Defendant’s signature.

14. That after being informed of his rights, informing
Detective Kelly he wished to waive those rights, and
signing the rights form, Defendant communicated to
Detective Kelly that he wished to contact his mother by
phone. Defendant was given permission to do so.

15. That Defendant attempted to call his mother, but
was unable to speak to her.

16. That Defendant indicated that his mother was on
her lunch break at the time he tried to contact her.

17. That Defendant did not at that time or any other
time indicate that he changed his mind regarding his
desire to speak to Detective Kelly. That Defendant did
not at that time or any other time indicate that he
revoked his waiver.
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18. That Defendant only asked to speak to his mother.

19. That Defendant did not make his interview
conditional on having his mother present or conditional
on speaking to his mother.

20. That Defendant did not ask to have his mother
present at the interview site.

21. That, upon review of the totality of the
circumstances, the Court finds that Defendant’s request
to speak to his mother was at best an ambiguous request
to speak to his mother.

22. That at no time did Defendant make an
unambiguous request to have his mother present during
questioning.

23. That Defendant never indicated that his mother was
on the way or could be present during questioning.

24. That Defendant made no request for a delay of
questioning.

Based upon these findings of fact, the trial court concluded
as a matter of law:

1. That the State carried its burden by a preponderance
of the evidence that Defendant knowingly, willingly,
and understandingly waived his juvenile rights.

2. That the interview process in this case was consistent
with the interrogation procedures as set forth in North
Carolina General Statute § 7B-2101.

3. That none of Defendant’s State or Federal rights were
violated during the interview conducted of Defendant.

4. That statements made by Defendant were not
gathered as a result of any State or Federal rights
violation.

In light of these findings and conclusions, the trial court
denied defendant’s suppression motion.

On 4 June 2014, defendant entered a negotiated plea of
guilty to two counts of felonious breaking or entering
and two counts of conspiracy to commit breaking or
entering while reserving the right to seek appellate review

of the denial of his suppression motion. 2 %180 Based
upon defendant’s plea, Judge Caldwell consolidated
defendant’s convictions for judgment and entered a
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judgment sentencing defendant to a term of six to
seventeen months imprisonment, with this sentence being
suspended and defendant placed on supervised probation
for a period of thirty-six months on the condition that
defendant serve a forty-five day active sentence, for which
he received forty-five days’ credit for time spent in pretrial
confinement; pay the costs; comply with the usual terms
and conditions of probation; and have no contact with

the victim.”® Defendant noted an appeal from Judge

Caldwell’s judgment to the Court of Appeals.

In seeking relief from the Court of Appeals, defendant
argued that his request to call his mother during his
conversation with Detective Kelly had constituted “an
unambiguous invocation of his right to have a parent
present during a custodial interrogation” and that, in
the alternative, even if his request for the presence of
his mother had been ambiguous, “[Detective] Kelly was
required to make further inquiries to clarify whether he
actually meant that he was invoking his right to end
the interrogation until his mother was present.” State v.
Saldierna, 242 N.C. App. 347, 353, 775 S.E.2d 326, 330
(2015) (Saldierna I). In addition, defendant contended that
the trial court had failed to “appropriately consider his
juvenile status in determining that his waiver of rights was
knowing and voluntary.” Id. at 354, 775 S.E.2d at 331.

In holding that the trial court had erred by denying
defendant’s suppression motion, the Court of Appeals
determined “that[, while] the findings of fact regarding
the ambiguous nature of [defendant’s] statement, ‘Can I
call my mom][,]” are supported by competent evidence,”
the “ambiguous [nature of that] statement required
[Detective] Kelly to clarify whether [defendant] was
invoking his right to have a parent present during the
interview.” Id. at 360, 775 S.E.2d at 334. As a result,
the Court of Appeals held “that the trial court erred
in concluding that [Detective] Kelly complied with the
provisions of section 7B-2101" and “reverse[d] the trial
court’s order, vacate[d] the judgments entered upon
[defendant’s] guilty pleas, and remand[ed] to the trial court
with instructions to grant the motion to suppress.” /d. at
360, 775 S.E.2d at 334. This Court granted the State’s
petition seeking discretionary review of the Court of
Appeals’ decision, reversed that decision, and remanded
this case to the Court of Appeals for consideration
of defendant’s remaining challenge to the trial court’s
suppression order. State v. Saldierna, 369 N.C. 401, 409,

794 S.E.2d 474, 479 (2016). 4
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In overturning the Court of Appeals’ decision in Saldierna
I, this Court concluded that defendant’s statement, “Um,
[c]an T call my mom?”, did not constitute “a clear and
unambiguous invocation of his right to have his parent
or guardian present during questioning.” Id. at 408, 794
S.E.2d at 479 (citing Davis v. United States, 512 U.S. 452,
459, 114 S.Ct. 2350, 2355, 129 L.Ed. 2d 362, 371 (1994)
(holding that invocation of the right to counsel “requires,
at a minimum, some statement that can reasonably be
construed to be an expression of a desire for the assistance
of an attorney”) ). “Although defendant asked to call his
mother, he never gave any indication that he wanted to
have her present for his interrogation, nor did he condition
his interview on first speaking with her.” Id. at 408, 794
S.E.2d at 479. As a result, we determined *181 that the
Court of Appeals had erred by holding that the ambiguous
nature of defendant’s request to be allowed to call his
mother required Detective Kelly to make further inquiry
into the extent to which defendant intended to invoke
his right to have his mother present before any custodial
interrogation could commence. /d. at 409, 794 S.E.2d at
479.

On remand before the Court of Appeals, defendant argued
that the trial court had erred by denying his suppression
motion on the grounds that his confession had been
obtained as the result of a violation of both his statutory
and constitutional rights as a juvenile. According to
defendant, the United States Supreme Court held in
J.D.B. v. North Carolina “that reviewing courts must
take into account the juvenile’s age and maturity when
determining the admissibility of a confession, and not
to evaluate the confession as if the juvenile were an
adult,” citing J. D. B. v. North Carolina, 564 U.S. 261, 272,
131 S.Ct. 2394, 2403, 180 L.Ed. 2d 310, 323-24 (2011).
Defendant argued “that the Davis test should not be
applied to the context of a juvenile interrogation” because
“Davis involved an adult,” because “the [United States]
Supreme Court did not announce that the rule applied
equally to juvenile confessions,” and because “the [United
States] Supreme Court has made clear ... that juvenile
confessions should be evaluated differently than adult
confessions,” citing, inter alia, In re Gault, 387 U.S. 1, 87
S.Ct. 1428, 18 L.Ed.2d 527 (1967), and J.D.B., 564 U.S.
261, 131 S.Ct. 2394, 180 L.Ed. 2d 310.

In addition, defendant argued that, in light of the totality-
of-the-circumstances approach outlined in J. D. B., the trial
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court had erred by failing to consider that defendant “was
in custody and outnumbered by three law enforcement
officers”; had “stated to the detective plainly, ‘[c]an
I call my mom now? ”; was sixteen years old and
had only completed the eighth grade as of the date
of the interrogation; “indicated to [Detective Kelly]
that his native language was Spanish, that he could
not write in English, and he may have stated he
had difficulty understanding” Detective Kelly; provided
“unclear” responses to questions that Detective Kelly
posed during the interrogation; and expressed a desire to
call his mother. According to defendant, an analysis of
the totality of the circumstances surrounding defendant’s
interrogation established that the trial court had erred
by finding that defendant had knowingly and voluntarily
waived his statutory and constitutional rights.

The State, on the other hand, argued before the Court
of Appeals that defendant had knowingly, willingly,
and understandingly waived his juvenile rights when he
was advised of those rights in spoken English, written
English, and written Spanish; had acknowledged that he
understood those rights; and had expressed, both verbally
and in writing, his willingness to waive those rights. “[A]s
[ ] evidence of his understanding and intention to proceed
with the interview,” the State pointed to the fact that
defendant had “signed each paragraph of the Rights
Waiver Form” and had gone “on to answer Detective
Kelly’s questions for nearly an hour without ever once
indicating.... he did not understand the rights read to him
or that he was at all unclear about the choice he made
to answer questions.” Although “age is to be considered
by the trial judge,” the State asserted that defendant’s
juvenile status and grade level did not preclude him
from understanding and waiving his juvenile rights.
Moreover, the State claimed that “[t]here is no evidence
of mistreatment or coercion” during the interrogation. In
spite of the fact that it involved the interrogation of an
adult rather than a juvenile, the State contended that the
United States Supreme Court’s decision in Davis remains
applicable in determining whether defendant had validly
waived his juvenile rights. Finally, the State argued that
defendant’s reliance upon J. D. B. was misplaced given that
J.D.B. involved the issue of a juvenile’s age as “relevant to
the determination of whether the child was considered to
have been ‘in custody’ for Miranda purposes” and given
that the United States Supreme Court had stated in J. D. B.
that “a child’s age will [not] be determinative, or even a
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significant factor in every case,” quoting J. D. B., 564 U.S.
at 277, 131 S.Ct. at 2406, 180 L.Ed. 2d at 326.

*182 In holding that the trial court had erred by denying
defendant’s suppression motion, the Court of Appeals
concluded on remand that defendant did not “knowingly,
willingly, and understandingly waive[ ] his rights under
section 7B-2101 of the North Carolina General Statutes
and under the constitutions of North Carolina and the
United States.” State v. Saldierna, — N.C. App. ——,
——, 803 S.E.2d 33, 35 (2017) (Saldierna II). In reaching
this conclusion, the Court of Appeals explained that,
“[w]hether a waiver is knowingly and intelligently made
depends on the specific facts and circumstances of each
case, including the background, experience, and conduct
of the accused.” Id. at ——, 803 S.E.2d at 36 (quoting
State v. Simpson, 314 N.C. 359, 367, 334 S.E.2d 53,
59 (1985) ). According to the Court of Appeals, “[t]he
totality of the circumstances must be carefully scrutinized
when determining if a youthful defendant has legitimately
waived his Miranda rights,” id. at ——, 803 S.E.2d at 40
(quoting State v. Reid, 335 N.C. 647, 663, 440 S.E.2d 776,
785 (1994) (emphasis added) ), given that juveniles possess
“unique vulnerabilities,” in that “(1) they are less likely
than adults to understand their rights; and (2) they are
distinctly susceptible to police interrogation techniques,”
id. at , 803 S.E.2d at 42 (emphasis omitted) (quoting
Cara A. Gardner, Fuailing to Serve and Protect: A Proposal

for an Amendment to a Juvenile’s Right to a Parent,

Guardian, or Custodian During a Police Interrogation After
State v. Oglesby, 86 N.C. L. Rev. 1685, 1698 (2008) ).

The Court of Appeals stated that, “despite the
trial court’s many findings of fact that defendant
‘indicated he understood’ Detective Kelly’s questions and
statements regarding his rights, the evidence as recorded
contemporaneously during the questioning and as noted
in testimony from the hearing, does not support those
findings.” Id. at , 803 S.E.2d at 41. In addition,
the Court of Appeals stated that “the findings do not
reflect the scrutiny that a trial court is required to

give in juvenile cases.” Id. at ——, 803 S.E.2d at 41.
Among other things, the Court of Appeals noted that “no
response [was] recorded that [defendant] ‘understood’ ”
that Detective Kelly had asked defendant to initial, sign,
and date the English version of the juvenile rights waiver
form. Id. at ——, 803 S.E.2d at 41. For that reason, the
Court of Appeals held that the finding of fact “ ‘[t]hat
[dlefendant was advised of his juvenile rights ... in written
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Spanish,” is not supported by competent documentary
evidence in the record” and that “the evidence does
not support the trial court’s ultimate conclusion that
defendant executed a valid waiver.” Id. at ——, 803
S.E.2d at 41 (alterations in original). As a result, the
Court of Appeals determined that “the totality of the
circumstances set forth in this record ultimately do not
fully support the trial court’s conclusions of law, namely,
‘[t]hat the State carried its burden by a preponderance
of the evidence that [d]efendant knowingly, willingly, and
understandingly waived his juvenile rights.” ” Id. at ——,
803 S.E.2d at 43 (alterations in original). This Court
granted the State’s petition for discretionary review of the
Court of Appeals’ remand decision in Saldierna II on 1
November 2017.

In seeking to persuade us to reverse the Court of
Appeals’ decision, the State claims that the Court of
Appeals failed to properly apply the applicable standard
of appellate review. According to the State, the Court
of Appeals should have focused upon determining
“whether the unchallenged findings of fact supported
the trial court’s conclusion of law that defendant
knowingly and voluntarily waived his juvenile rights.”
The State further contends that, even if the trial court’s
findings had been challenged by defendant as lacking in
sufficient evidentiary support, they would nevertheless be
“conclusive on appeal” because they were “supported by
competent evidence, even if the evidence is conflicting,”
quoting State v. Eason, 336 N.C. 730, 745, 445 S.E.2d
917, 926 (1994), cert. denied, 513 U.S. 1096, 115 S.Ct.
764, 130 L.Ed. 2d 661 (1995). In the State’s view, the
audio recording of defendant’s interview with Detective
Kelly “demonstrates that defendant had the ability to
understand Detective Kelly as she read him his juvenile
rights.” In addition, the State notes that, in instances in
which defendant failed to provide an audible response to
Detective Kelly’s inquiries concerning the extent to which
defendant understood specific juvenile rights, defendant
placed his initials *183 by the relevant paragraph on the
juvenile rights waiver form. Finally, the State asserts that
Detective Kelly’s suppression hearing testimony sufficed
to support the trial court’s findings to the effect that
defendant understood Detective Kelly as she read his
juvenile rights to him.

Defendant, on the other hand, contends that the

State failed to meet its burden of demonstrating that
he knowingly, willingly, and understandingly waived
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his statutory and constitutional rights. According to
defendant, this Court should consider defendant’s youth,
his request to call his mother, the number of officers
present during the interrogation, and the misleading
statements made to defendant by investigating officers
in determining that the trial court had erred by
denying defendant’s suppression motion. In spite of
the fact that defendant had initialed the juvenile rights
waiver form, defendant argues that the fact that his
responses to Detective Kelly’s questions regarding the
extent to which he understood his rights were unclear
indicates that he had not understood the questions that
Detective Kelly had posed to him. In addition, defendant
notes that the trial court failed to make any findings
of fact concerning defendant’s “experience, education,
background, ... intelligence,” and “capacity to understand
the warnings given [to] him” as required by the totality-of-
the-circumstances analysis enunciated in Fare v. Michael
C., quoting Fare v. Michael C., 442 U.S. 707, 725, 99
S.Ct. 2560, 2571, 61 L.Ed. 2d 197, 212 (1979). In light
of these deficiencies in the trial court’s findings of fact
and the fact that, in the Court of Appeals’ view, the
relevant findings were actually mixed findings of fact and
conclusions of law, defendant contends that the Court
of Appeals appropriately examined the evidence anew,
citing, inter alia, Olivetti Corp. v. Ames Business Systems,
Inc., 319 N.C. 534, 548, 356 S.E.2d 578, 586-87 (1987),
and had not committed any error of law in the course of
overturning the trial court’s suppression order.

21 3
the denial of a motion to suppress is whether competent
evidence supports the trial court’s findings of fact and
whether the findings of fact support the conclusions of
law.” State v. Biber, 365 N.C. 162, 167-68, 712 S.E.2d 874,
878 (2011) (citation omitted). The trial court’s findings of
fact “are conclusive on appeal if supported by competent
evidence, even if the evidence is conflicting.” Eason, 336
N.C. at 745, 445 S.E.2d at 926. “The conclusions of law
made by the trial court from such findings, however,
are fully reviewable on appeal.” State v. McCollum,
334 N.C. 208, 237, 433 S.E.2d 144, 160 (1993) (citation
omitted), cert. denied, 512 U.S. 1254, 114 S.Ct. 2784,
129 L.Ed. 2d 895 (1994), post-conviction relief granted,
State v. McCollum, No. 83 CRS 15506-07, 2014 WL
4345428 (N.C. Super. Ct. Robeson County Sept. 2, 2014)
(order vacating defendant’s convictions and the trial
court’s judgment, and mandating defendant’s immediate
release from custody). “[A]n appellate court accords great

[4] “The standard of review in evaluating
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deference to the trial court ... because it is entrusted with
the duty to hear testimony, weigh and resolve any conflicts
in the evidence, find the facts, and, then based upon those
findings, render a legal decision, in the first instance, as to
whether or not a constitutional violation of some kind has
occurred.” State v. Cooke, 306 N.C. 132, 134, 291 S.E.2d
618, 619-20 (1982).

5] [6] |71 N.C.G.S.§7B-2101(a) states that

(a) [a]ny juvenile in custody must be advised prior to
questioning:

(1) That the juvenile has a right to remain silent;

(2) That any statement the juvenile does make can
be and may be used against the juvenile;

(3) That the juvenile has a right to have a parent,
guardian, or custodian present during questioning;
and

(4) That the juvenile has a right to consult with
an attorney and that one will be appointed for the
juvenile if the juvenile is not represented and wants
representation.

N.C.G.S. § 7B-2101(a) (2015).5 The relevant statutory
language is clearly intended to codify *184 the rights
afforded to a juvenile subjected to custodial interrogation
pursuant to Miranda in addition to affording a juvenile
the State statutory right to have a parent, guardian,
or custodian present during the interrogation process.
See Miranda v. Arizona, 384 U.S. 436, 444, 86 S.Ct.
1602, 1612, 16 L.Ed. 2d 694, 706-07 (1966) (holding
that, “[p]rior to any questioning, [a] person [subjected
to custodial interrogation] must be warned that he has
a right to remain silent, that any statement he does
make may be used as evidence against him, and that
he has a right to the presence of an attorney, either
retained or appointed,” although “[t]he defendant may
waive effectuation of these rights, provided the waiver
is made voluntarily, knowingly and intelligently”). “If
the juvenile indicates in any manner and at any stage
of questioning pursuant to this section that the juvenile
does not wish to be questioned further, the officer
shall cease questioning.” N.C.G.S. § 7B-2101(c). “Before
admitting into evidence any statement resulting from
custodial interrogation, the court shall find that the
juvenile knowingly, willingly, and understandingly waived
the juvenile’s rights.” Id. § 7B-2101(d) (2017). The State
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“bears the burden of demonstrating that the waiver was
knowingly and intelligently made, and an express written
waiver, while strong proof of the validity of the waiver,
is not inevitably sufficient to establish a valid waiver.”
Simpson, 314 N.C. at 367, 334 S.E.2d at 59 (citations
omitted); see also State v. Thibodeaux, 341 N.C. 53, 58,
459 S.E.2d 501, 505 (1995) (explaining that “[t]he State has
the burden of showing by a preponderance of the evidence
that the defendant made a knowing and intelligent waiver
of his rights and that his statement was voluntary”).
“Whether a waiver is knowingly and intelligently made
depends on the specific facts and circumstances of each
case, including the background, experience, and conduct
of the accused.” Simpson, 314 N.C. at 367, 334 S.E.2d at
59 (citations omitted). As a result, “the court [is required
to look] at the totality of the circumstances surrounding
the statement” in order to determine whether the State has
adequately established that a waiver was knowingly and
intelligently made. 7Thibodeaux, 341 N.C. at 58,459 S.E.2d
at 505.

81 91 [10]
approach is adequate to determine whether there was
been a waiver even where interrogation of juveniles is
involved.” Fare,442 U.S. at 725,99 S.Ct. at 2572, 61 L.Ed.
2d at 212. “The totality approach permits—indeed, it
mandates—inquiry into all the circumstances surrounding
the interrogation,” including “evaluation of the juvenile’s
age, experience, education, background, and intelligence,
and into whether he has the capacity to understand the
warnings given him, the nature of his ... rights, and the
consequences of waiving those rights.” Id. at 725, 99 S.Ct.
at2572,61 L.Ed. 2d at 212 (citing North Carolina v. Butler,
441 U.S. 369, 99 S.Ct. 1755, 60 L.Ed. 2d 286 (1979) ).
In applying the totality-of-the-circumstances test in cases
involving the custodial interrogation of juveniles, we have
noted that “the record must be carefully scrutinized, with
particular attention to both the characteristics *185 of
the accused and the details of the interrogation.” State
v. Fincher, 309 N.C. 1, 19, 305 S.E.2d 685, 697 (1983)
(quoting State v. Spence, 36 N.C. App. 627, 629, 244
S.E.2d 442, 443, disc. rev. denied, 295 N.C. 556,248 S.E.2d
734 (1978) ). However, a defendant’s juvenile status “does
not compel a determination that he did not knowingly
and intelligently waive his Miranda rights.” Id. at 19, 305
S.E.2d at 696-97 (citation omitted). Instead, the juvenile’s
age is a factor to consider along with “the characteristics
of the accused and the details of the interrogation.” Id. at

[11] “This totality-of-the-circumstances
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19, 305 S.E.2d at 697 (quoting Spence, 36 N.C. App. at
629, 244 S.E.2d at 443).

[12]
court’s findings of fact have adequate evidentiary support
and that those findings support the trial court’s conclusion

A careful review of the record satisfies us that the trial

that defendant knowingly and voluntarily waived his
juvenile rights. In reaching a contrary conclusion, the
Court of Appeals failed to focus upon the sufficiency
of the evidence to support the findings of fact that the
trial court actually made and to give proper deference
to those findings. Cooke, 306 N.C. at 134, 291 S.E.2d at
619-20. Although the Court of Appeals concluded that
“the evidence does not support the trial court’s findings
of fact ... that defendant ‘understood’ Detective Kelly’s
questions and statements regarding his rights,” Saldierna
II, — N.C. App. at , 803 S.E.2d at 41, the record
contains ample support for the trial court’s determination
that defendant understood his juvenile rights, with this
determination resting upon the existence of evidence

tending to show that Detective Kelly advised defendant
of his juvenile rights in spoken English, written Spanish,

and written English; % that defendant initialed each of the
rights enumerated on the juvenile rights waiver form that
Detective Kelly reviewed with him and signed the juvenile
rights waiver form in such a manner as to indicate that
he had decided to waive his juvenile rights and to speak
with Detective Kelly without the presence of a parent,
guardian, custodian, or attorney; that defendant answered
affirmatively when questioned about the extent to which
he understood his rights; and that defendant “understood
what [Detective Kelly] was saying.” As a result, we hold
that the Court of Appeals erred in determining that the
record did not support the trial court’s findings to the
effect that defendant understood his juvenile rights.

Admittedly, the record does contain evidence that would
have supported a different determination concerning
the issue of whether defendant understood the juvenile
rights that were available to him. For example, the
record does reflect that some of defendant’s responses to
Detective Kelly’s inquiries concerning the extent to which
he understood certain of his rights were “unintelligible”
and that English was not defendant’s primary language.
However, given the evidence recited above, including
Detective Kelly’s suppression hearing testimony that
defendant “seemed to very clearly understand what [she]
was asking him” and that his English was “fine,” the
record concerning the extent to which defendant was
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able to understand the English language in general and
Detective Kelly’s questions in particular was, at most,
in conflict. According to well-established North Carolina
law, resolution of such evidentiary conflicts is a matter
for the trial court, which has the opportunity to see and
hear the witnesses, rather than an appellate court, which
is necessarily limited to consideration of a cold record
even in cases involving audio recordings and videographic
evidence.

In addition, the trial court’s findings support its
conclusion of law that “[d]efendant knowingly, willingly,
and understandingly waived his juvenile rights.” Among
other things, the record contains defendant’s express
written waiver of his juvenile rights which, while not
determinative, is “strong proof of the validity of the
waiver.” Simpson, 314 N.C. at 367, 334 S.E.2d at 59.
In addition to the express written waiver, the record
contains evidence tending to show, and the trial court
found, that defendant was advised of his rights in both
written English and Spanish and in spoken English.
Moreover, the transcript of defendant’s interview with
Detective Kelly indicates that, in all but two instances,
defendant verbally affirmed that he understood his rights
and that he was willing to answer Detective Kelly’s
questions. Aside from the fact that defendant’s suggestion
that the inaudibility of certain of defendant’s responses
demonstrated that he did not understand his rights
conflicts with Detective *186 Kelly’s suppression hearing
testimony to the contrary and the fact that the record
contains no evidence tending to show that defendant ever
expressed a lack of willingness to speak with Detective
Kelly, sought to invoke his rights, or was unable to
adequately communicate with the investigating officers,
this aspect of defendant’s argument represents, in essence,
an attempt to persuade us to reweigh the evidence and
reach a different result with respect to a factual issue other
than that deemed appropriate by the trial court. Similarly,
the Court of Appeals’ determinations that defendant’s
request to call his mother “shows enough uncertainty,
enough anxiety on [defendant’s] behalf, so as to call into
question whether, under all the circumstances present
in this case, the waiver was (unequivocally) valid” and
that defendant’s “last ditch effort to call his mother
(for help), after his prior attempt to call her had been

unsuccessful,[ 71 was a strong indication that he did not
want to waive his rights at all,” Saldierna II, — N.C.
App. at ——, 803 S.E.2d at 42, are inconsistent with the
trial court’s findings of fact concerning the circumstances
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surrounding defendant’s attempt to call his mother, which
we have already found to have adequate record support.
Finally, the record contains no allegations of coercive
police conduct or the use of improper interrogation

‘[echniques.8 As a result, we hold that the trial court
did not err by concluding that defendant had knowingly,
willingly, and understandingly waived his juvenile rights
and that the Court of Appeals’ decision to the contrary

should be reversed.

REVERSED.

Justice BEASLEY dissenting.

In Saldierna I, 1 dissented because defendant’s statement,
“Um, [c]an T call my mom?”, was an unambiguous
invocation of his right to have a parent present during

Footnotes

questioning. See State v. Saldierna (Saldierna 1), 369
N.C. 401, 409, 794 S.E.2d 474, 479 (2016) (Beasley,
J., dissenting). Upon this unambiguous invocation, law
enforcement should have immediately ceased questioning
and not resumed until defendant’s mother was present
or he reinitiated the conversation. See id. at 412, 794
S.E.2d at 481 (citing Edwards v. Arizona, 451 U.S. 477,
484-85, 101 S.Ct. 1880, 1884-85, 68 L.Ed. 2d 378, 386
(1981) ). Defendant did not knowingly, intelligently, and
voluntarily waive his right to have his mother present—
rather, he unambiguously invoked that right. Thus, for the
reasons stated in my dissent to Saldierna I, 1 respectfully
dissent.

All Citations

817 S.E.2d 174

1

The name of the victim set out in the text of this opinion is derived from the factual basis statement provided by the
prosecutor at the time that defendant entered his negotiated guilty plea. The indictment returned against defendant in
the relevant cases named the alleged victim as Cheryl Drew.

The plea agreement between defendant and the State provided that, in return for defendant’s guilty pleas, the State
would voluntarily dismiss one additional count of felonious breaking or entering, one count of conspiracy to break or
enter, and three counts of felonious larceny and that defendant would receive a sentence of six to seventeen months
imprisonment, with this sentence to be suspended and with defendant to be on supervised probation for a period of thirty-
six months, with the terms and conditions of defendant’s probation including a requirement that he serve a forty-five day
split sentence, subject to credit for time served in pretrial confinement, and that he be subject to intensive probation for

The final page of Judge Caldwell’s judgment was omitted from the record on appeal. Having obtained a copy of that page
from the office of the Clerk of Superior Court, Mecklenburg County, we have added it to the record on appeal upon our

Justice Beasley dissented from the Court’s decision to reverse the Court of Appeals based upon her belief that the record
established that defendant had unambiguously invoked his right to the presence of a parent and that investigating officers
had an obligation to obtain clarification of any ambiguous statement that defendant may have made regarding the extent
to which he desired the presence of a parent prior to being interrogated by Detective Kelly. Saldierna, 369 N.C. at 409,

At the time that the interrogation at issue in this case occurred, N.C.G.S. § 7B-2101(b) provided that, “[w]hen the juvenile
is less than 14 years of age, no in-custody admission or confession resulting from interrogation may be admitted into
evidence unless the confession or admission was made in the presence of the juvenile’s parent, guardian, custodian, or
attorney.” For offenses committed on or after 1 December 2015, the General Assembly amended N.C.G.S. § 7B-2101(b)
by raising the age at which the presence of the juvenile’s parent, guardian, custodian, or attorney is required from less than
fourteen to less than sixteen. Act of May 26, 2015, ch. 58, secs. 1.1, 4. 2015 N.C. Sess. Laws 126, 126, 130. However,
given that defendant was sixteen years old at the time of the interrogation at issue in this case, neither version of N.C.G.S.
§ 7B-2101(b) would have barred the admission of defendant’s incriminating statements concerning his involvement in

2
a period of one year.
3
own motion pursuant to N.C.R. App. P. 9(b)(5)b.
4
794 S.E.2d at 479-80 (Beasley, J., dissenting).
5
the unlawful break-ins at the residence of Ms. Brewer and Mr. Nunez.
6

In spite of the fact that the record does not contain the Spanish language version of the juvenile rights waiver form, the
trial court’s determination that defendant was informed of his juvenile rights in written form using the Spanish language
is amply supported by Detective Kelly’s suppression hearing testimony.
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7 A number of statements that were made by investigating officers during Detective Kelly’s interview with defendant suggest
that defendant had made an earlier, unsuccessful attempt to reach his mother before the phone call reflected in the
interview transcript.

8 Both defendant and the Court of Appeals appear to assert that Detective Kelly’s statement to defendant that “[t]his is
not something that's going to end your life” and “is not a huge deal” constituted a deceptive statement that should be
weighed in favor of a finding that defendant had not voluntarily waived his juvenile rights. We are acutely aware that
the incurrence of a felony conviction can have significant, and lasting, effects upon a juvenile’s prospects. However, we
are not persuaded that the statement in question constitutes official misconduct sufficient to compel a conclusion that
defendant’s will was overborne at the time that he decided to waive his juvenile rights and speak with Detective Kelly
and believe that it simply reflects Detective Kelly’s opinion that defendant was not suspected of having committed other,
more serious criminal offenses.

9 A considerable amount of defendant’'s argument to this Court focuses upon policy, rather than legal or evidentiary,
considerations. Although defendant points to a substantial body of research that suggests that juveniles are unable to
understand the language typically used in informing them of their rights, the approach that defendant advocates in reliance
upon this information lacks support in the precedent of the United States Supreme Court or of this Court. On the contrary,
as we have already noted, the United States Supreme Court has explicitly held that the totality-of-the-circumstances test
for determining the validity of waivers of a defendant’s Miranda rights is equally applicable to adults and juveniles, see
Fare, 442 U.S. at 725, 99 S.Ct. at 2572, 61 L.Ed. 2d at 212, with a juvenile’s age being a relevant, but not determinative,
factor in the required analysis. Nothing in the record that has been presented for our consideration tends to show that
the trial court failed to properly incorporate evidence concerning defendant’s age or his linguistic and educational status
into the required totality-of-the-circumstances evaluation.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis

Background: Juvenile defendant pleaded guilty in the
Superior Court, Mecklenburg County, Nos. 13 CRS
201161, 201164,202210, and 202213, Jesse B. Caldwell, J.,
to felony breaking and entering and conspiracy to commit
breaking and entering. Juvenile defendant appealed. The
Court of Appeals, 775 S.E.2d 326, reversed, vacated,
and remanded. The Supreme Court, 794 S.E.2d 474,
granted State's petition for discretionary review, reversed,
and remanded to Court of Appeals for consideration of
validity of juvenile defendant's waiver of his statutory and
constitutional rights.

[Holding:] The Court of Appeals, Bryant, J., held that
juvenile defendant did not knowingly, willingly, and
understandingly waive his Miranda rights and his rights
under statute which governed interrogation of juveniles.

Vacated, reversed, and remanded.

West Headnotes (12)

[1] Criminal Law
&= Illegally obtained evidence
Criminal Law
&= Evidence wrongfully obtained
The standard of review in evaluating the
denial of a motion to suppress is whether
competent evidence supports the trial court's
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2]

31

[4]

151

6]

findings of fact and whether the findings of
fact support the conclusions of law.

1 Cases that cite this headnote

Criminal Law
&= Questions of Fact and Findings

Findings of fact as to whether a waiver of
rights was made knowingly, willingly, and
understandingly are binding on appeal if they
are supported by competent evidence.

1 Cases that cite this headnote

Criminal Law
@& Review De Novo

Conclusions of law regarding whether a
waiver of rights was valid and a subsequent
confession voluntary are reviewed de novo.

1 Cases that cite this headnote

Criminal Law
&= Necessity in general
Infants
&= Warnings and counsel;waivers

In order to protect the Fifth Amendment
right against compelled self-incrimination,
suspects, including juveniles, are entitled to
the warnings set forth in Miranda prior to
police questioning. U.S. Const. Amend. 5.

Cases that cite this headnote

Infants
&= Warnings and counsel;waivers

The general Miranda custodial interrogation

framework is applicable to the statute
requiring a juvenile in custody to be advised of
certain rights prior to questioning. N.C. Gen.

Stat. Ann. § 7B-2101(a).

Cases that cite this headnote

Criminal Law
@& Form and sufficiency in general
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8]

191

[10]

[11]

Whether a waiver of Miranda rights is
knowingly and intelligently made depends on
the specific facts and circumstances of each
case, including the background, experience,
and conduct of the accused.

Cases that cite this headnote

Criminal Law
&= What constitutes voluntary statement,
admission, or confession

When determining the voluntariness of a
confession, courts examine the totality of the
circumstances surrounding the confession.

Cases that cite this headnote

Criminal Law

&= Waiver of rights
An express written waiver of Miranda rights,
while strong proof of the validity of the
waiver, is not inevitably sufficient to establish
a valid waiver.

Cases that cite this headnote

Criminal Law
&= Waiver of rights

The State must show by a preponderance
of the evidence that the defendant made a
knowing and intelligent waiver of his Miranda
rights and that his statement was voluntary.

Cases that cite this headnote

Infants

&= Interrogation and Investigatory
Questioning
Burden upon the State to ensure that
a juvenile's rights are protected during a
custodial interrogation is greater than in the
criminal prosecution of an adult.

Cases that cite this headnote

Criminal Law
&= Form and sufficiency in general
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Infants
&= Warnings and counsel;waivers

The totality of the circumstances must be
carefully scrutinized when determining if a
youthful defendant has legitimately waived
his Miranda rights.

Cases that cite this headnote

[12] Infants
&= Warnings and counsel;waivers

Infants
&= Presence, availability, or consultation of
parent or guardian

Juvenile defendant did not knowingly,
willingly, and understandingly waive his
Miranda rights and his rights under statute
that governed interrogation of juveniles,
where juvenile defendant was 16 years old
at time he was interviewed by police and
had only obtained eighth grade education,
juvenile defendant was not familiar with
criminal justice system, juvenile defendant
was unable to contact his mother prior
to questioning, and although detective read
juvenile defendant his rights and asked
whether he understood them, and juvenile
defendant ultimately signed English version
of juvenile waiver of rights form, juvenile
defendant's primary language was Spanish
and he had difficulty reading English and
understanding spoken English. N.C. Gen.
Stat. Ann. § 7B-2101(a).

Cases that cite this headnote

*34 On remand from the Supreme Court of North
Carolina in accordance with their opinion, 369 N.C. 401,
794 S.E.2d 474 (2016). Previously heard by this Court on
2 June 2015, 242 N.C.App. 347, 775 S.E.2d 326 (2015),
from appeal by defendant from order entered 20 February
2014 by Judge Forrest D. Bridges and judgment entered
4 June 2014 by Judge Jesse B. Caldwell in Mecklenburg
County Superior Court. The issue addressed on remand
is the validity of defendant's waiver of his statutory and
constitutional rights. Mecklenburg County, Nos. 13 CRS
201161, 201164, 202210, 202213.
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Attorneys and Law Firms

Attorney General Roy Cooper, by Assistant Attorney
General Jennifer St. Clair Watson, for the State.

Goodman Carr, PLLC, Charlotte, by W. Rob Heroy, for
defendant.

Opinion
BRYANT, Judge.

Where the totality of the circumstances shows that the
juvenile defendant did not knowingly, willingly, and
understandingly waive his rights pursuant to the State and
federal constitutions or N.C. Gen. Stat. § 7B-2101(d), the
trial court erred in denying defendant's motion to suppress
his statement made to an interrogating officer, and we
reverse, vacate, and remand.

Juvenile defendant Felix Ricardo Saldierna was arrested
on 9 January 2013 at his home in South Carolina in
connection with incidents involving several homes around
Charlotte that had been broken into on 17 and 18

December 2012. 1 Before questioning, the detective read
defendant his rights and asked whether he understood
them. Defendant ultimately signed a Juvenile Waiver of
Rights form, of which defendant had been given two
copies—one in English and one in Spanish. After initialing
and signing the English language form, Felix, who was
sixteen years old at the time, asked to call his mother
before undergoing custodial questioning by Detective
Kelly of the Charlotte-Mecklenburg Police Department.
The call was allowed, but defendant could not reach his
mother. The custodial interrogation then began. Over
the course of the interrogation, defendant confessed his
involvement in the incidents in Charlotte on 17 and 18
December 2012.

On 22 January 2013,

[dlefendant was indicted ... for two counts of felony
breaking and entering, conspiracy to commit breaking
and entering, and conspiracy to commit common law
larceny after breaking and entering. On 9 October 2013,
defendant moved to suppress his confession, arguing
that it was illegally obtained in violation both of his
rights as a juvenile under N.C.G.S. § 7B-2101 and
of his rights under the United States Constitution.
After conducting an evidentiary hearing, the trial court
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denied the motion in an order entered on 20 February
2014, finding as facts that defendant was advised of
his juvenile rights and, after receiving forms setting out
these rights both in English and Spanish and having
the rights read to him in English by [Detective] Kelly,
indicated that he understood them. In addition, the trial
court found that defendant informed [Detective] Kelly
that he wished to waive his juvenile *35 rights and
signed the form memorializing that wish.

On 4 June 2014, defendant entered pleas of guilty to
two counts of felony breaking and entering and two
counts of conspiracy to commit breaking and entering,
while reserving his right to appeal from the denial of his
motion to suppress. The court sentenced defendant to a
term of six to seventeen months, suspended for thirty-
six months subject to supervised probation.

The Court of Appeals reversed the trial court's order
denying defendant's motion to suppress, vacated the
judgments entered upon defendant's guilty pleas, and
remanded the case to the trial court for further
proceedings. The Court of Appeals recognized that the
trial court correctly found that defendant's statement
asking to telephone his mother was ambiguous at
best.... [but it] held that when a juvenile between the
ages of fourteen and eighteen makes an ambiguous
statement that potentially pertains to the right to have a
parent present, an interviewing officer must clarify the
juvenile's meaning before proceeding with questioning.

Saldierna, 369 N.C. at ——, 794 S.E.2d at 476-77
(footnote omitted) (citations omitted). The Supreme
Court of North Carolina granted the State's petition for
discretionary review. Id. at ——, 794 S.E.2d at 477.

In reviewing this Court's opinion in Saldierna, the
Supreme Court reasoned that “[a]lthough defendant
asked to call his mother, he never gave any indication that
he wanted to have her present for his interrogation, nor
did he condition his interview on first speaking with her.”
Id. at ——, 794 S.E.2d at 479. As a result, the Supreme
Court reversed the decision of the Court of Appeals
“[bJecause defendant's juvenile statutory rights were not
violated [.]” Id. However, in doing so, the Supreme
Court noted that “[e]ven though we have determined
that defendant's N.C.G.S. § 7B-2101(a)(3) right [ (to
have a parent present during questioning) ] was not
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violated, defendant's confession is not admissible unless
he knowingly, willingly, and understandingly waived his
rights.” Id. (citing N.C.G.S. § 7B-2101(d)). Thus, the
case was remanded to this Court “for consideration of
the validity of defendant's waiver of his statutory and
constitutional rights.” /d.
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has determined that defendant's N.C.G.S. § 7B-2101(a)
(3) right was not violated as “defendant's request to call
his mother was not a clear invocation of his right to
consult a parent or guardian before proceeding with the
questioningl[,]” Saldierna, —N.C. at ——, 794 S.E.2d at
475, the question before us now on remand is whether
defendant knowingly, willingly, and understandingly
waived his rights under section 7B-2101 of the North
Carolina General Statutes and under the constitutions of
North Carolina and the United States, so as to make his
confession admissible. We conclude that he did not.

“The standard of review in evaluating the denial of
a motion to suppress is whether competent evidence
supports the trial court's findings of fact and whether
the findings of fact support the conclusions of law.”
State v. Biber, 365 N.C. 162, 167-68, 712 S.E.2d 874,
878 (2011) (citing State v. Brooks, 337 N.C. 132, 140-
41, 446 S.E.2d 579, 585 (1994)). Findings of fact [as
to whether a waiver of rights was made knowingly,
willingly, and understandingly] are binding on appeal
if [they are] supported by competent evidence, State v.
Cooke, 306 N.C. 132, 134, 291 S.E.2d 618, 619 (1982)
(citations omitted), while conclusions of law [regarding
whether a waiver of rights was valid and a subsequent
confession voluntary,] are reviewed de novo, State v.
Ortiz-Zape, 367 N.C. 1, 5, 743 S.E.2d 156, 159 (2013)
(citing Biber, 365 N.C. at 168, 712 S.E.2d at 878), cert.

denied, — U.S. ——, 134 S.Ct. 2660, 189 L.Ed.2d 208
(2014).
Id at —— 794 S.E.2d at 477.

[4] 5] “In order to protect the Fifth Amendment right

against compelled self-incrimination, suspects, including
juveniles, are entitled to the warnings set forth in Miranda
v. Arizona, prior to police questioning.” In re K.D.L., 207
N.C.App. 453, 457, 700 S.E.2d 766, 770 (2010) (citing
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[3] As the Supreme Court of North Carolina

*36 384 U.S. 436, 478-79, 86 S.Ct. 1602, 1630-1631, 16
L.Ed.2d 694, 726 (1966)). Thus,

[t]he North Carolina Juvenile Code provides additional
protection for juveniles. Juveniles who are “in custody”
must be advised of the following before questioning
begins:

(1) That the juvenile has the right to remain silent;

(2) That any statement the juvenile does make can be
and may be used against the juvenile;

(3) That the juvenile has a right to have a parent,
guardian, or custodian present during questioning;
and

(4) That the juvenile has a right to consult with an
attorney and that one will be appointed for the
juvenile if the juvenile is not represented and wants
representation.

Id. at 457-58, 700 S.E.2d at 770 (quoting N.C. Gen.
Stat. § 7B-2101(a)(1)—-(4) (2009)). “Previous decisions
by our appellate division indicate the general Miranda
custodial interrogation framework is applicable to section
7B-2101.” Id. at 458, 700 S.E.2d at 770 (citing In re
W.R., 363 N.C. 244, 247, 675 S.E.2d 342, 344 (2009)); see
id. at 459, 700 S.E.2d at 771 (“[W]e cannot forget that
police interrogation is inherently coercive—particularly
for young people.” (citations omitted)).

“Before admitting into evidence any statement resulting

from custodial interrogation,[ 21 the court shall find that
the juvenile knowingly, willingly, and understandingly
waived the juvenile's rights.” N.C. Gen. Stat. § 7B-2101(d)
(2015); State v. Oglesby, 361 N.C. 550, 555, 648
S.E.2d 819, 822 (2007) (“Before allowing evidence to
be admitted from a juvenile's custodial interrogation,
a trial court is required to ‘find that the juvenile
knowingly, willingly, and understandingly waived the

juvenile's rights.” ” (quoting N.C.G.S. § 7B-2101(d))). 3
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intelligently made depends on the specific facts and
circumstances of each case, including the background,
experience, and conduct of the accused.” State v. Simpson,
314 N.C. 359, 367, 334 S.E.2d 53, 59 (1985) (citations
omitted). “When determining the voluntariness of a
confession, we examine the ‘totality of the circumstances

[8] “Whether a waiver is knowingly and
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surrounding the confession.” ” State v. Hicks, 333 N.C.
467, 482, 428 S.E.2d 167, 176 (1993) (quoting State v.
Barlow,330N.C. 133, 140-41,409 S.E.2d 906,911 (1991)),
abrogated by State v. Buchanan, 353 N.C. 332, 543 S.E.2d
823(2001). Furthermore, “an express written waiver, while
strong proof of the validity of the waiver, is not inevitably
sufficient to establish a valid waiver.” Simpson, 314 N.C. at
367,334 S.E.2d at 59 (emphasis added) (citation omitted).

[9] [10] “The State must show by a preponderance of

the evidence that the defendant made a knowing and
intelligent waiver of his rights and that his statement
was voluntary.” State v. Flowers, 128 N.C.App. 697, 701,
497 S.E.2d 94, 97 (1998) (citing State v. Thibodeaux, 341
N.C. 53, 58, 459 S.E.2d 501, 505 (1995)). Indeed, “the
burden upon the State to ensure a juvenile's rights are
protected is greater than in the criminal prosecution of
an adult.” In re M.L.T.H., 200 N.C.App. 476, 489, 685
S.E.2d 117, 126 (2009) (citing In re T.E.F., 359 N.C. 570,
575, 614 S.E.2d 296, 299 (2005)); see also Simpson, 314
N.C. at 367, 334 S.E.2d at 59 (“The prosecution bears the
burden of demonstrating that the waiver was knowingly
and intelligently made[.]” (citation omitted)).

Here, in denying defendant's motion to suppress his
confession, the trial court found and concluded in relevant
part as follows *37 regarding defendant's waiver of his
juvenile rights:

FINDINGS OF FACT

1. That Defendant was in custody.

2. That Defendant was advised of his juvenile rights
pursuant to North Carolina General Statute §
7B-2101.

3. That Detective Kelly of the Charlotte-Mecklenburg
Police Department advised Defendant of his juvenile
rights.

4. That Defendant was advised of his juvenile rights in
three manners. Defendant was advised of his juvenile
rights in spoken English, in written English, and in
written Spanish.

5. That Defendant indicated that he understood his
juvenile rights as given to him by Detective Kelly.
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6. That Defendant indicated he understood his rights

after being given and reviewing a form enumerating
those rights in Spanish.

. That Defendant indicated he understood that he had

the right to remain silent. Defendant understood that
to mean that he did not have to say anything or
answer any questions. Defendant initialed next to
this right at number 1 on the English rights form
provided to him by Detective Kelly to signify his
understanding.

. That Defendant indicated he understood that

anything he said could be used against him.
Defendant initialed next to this right at number 2 on
the English rights form provided to him by Detective
Kelly to signify his understanding.

. That Defendant indicated he understood that

he had the right to have a parent, guardian,
or custodian there with him during questioning.
Defendant understood the word parent meant his
mother, father, stepmother, or stepfather. Defendant
understood the word guardian meant the person
responsible for taking care of him. Defendant
understood the word custodian meant the person
in charge of him where he was living. Defendant
initialed next to this right at number 3 on the English
rights form provided to him by Detective Kelly to
signify his understanding.

10. That Defendant indicated he understood that he had

the right to have a lawyer and that he had the right
to have a lawyer there with him at the time to advise
and help him during questioning. Defendant initialed
next to this right at number 4 on the English rights
form provided to him by Detective Kelly to signify
his understanding.

11. That Defendant indicated he understood that if he

wanted a lawyer there with him during questioning, a
lawyer would be provided to him at no cost prior to
questioning. Defendant initialed next to this right at
number 5 on the English rights form provided to him
by Detective Kelly to signify his understanding.

12. That Defendant initialed a space below the

enumerated rights on the English rights form then
stated the following: “I am 14 years old or more
and I understand my rights as explained by Detective
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Kelly. I DO with [sic] to answer questions now,
WITHOUT a lawyer, parent, guardian, or custodian
here with me. My decision to answer questions
now is made freely and is my own choice. No
one has threatened me in any way or promised me
special treatment. Because I have decided to answer
questions now, I am signing my name below.”

13. That Defendant's signature appears on the English
rights form below the initialed portions of the form.
Defendant's signature appears next to the date,
1-9-13, and the time, 12:10. Detective Kelly signed her
name as a witness below Defendant's signature.

14. That after being informed of his rights, informing
Detective Kelly he wished to waive those rights, and
signing the rights form, Defendant communicated to
Detective Kelly that he wished to contact his mother
by phone....

*38 ...

CONCLUSIONS OF LAW

1. That the State carried its burden by a preponderance
of the evidence that Defendant knowingly, willingly,
and understandingly waived his juvenile rights.

2. That the interview process in this case was consistent
with the interrogation procedures as set forth in
North Carolina General Statute § 7B-2101.

3. That none of Defendant's State or Federal rights
were violated during the interview conducted of
Defendant.

4, That statements made by Defendant were not
gathered as a result of any State or Federal rights

violation. ! 1

In the instant case, defendant was sixteen years of age
at the time he was interviewed by Detective Kelly and
had only obtained an eighth grade education. Defendant
indicated Spanish was his primary language. He stated
he could write in English, but that he had difficulty
reading English and difficulty in understanding English
as spoken. The interrogation took place in the booking
area of the Justice Center, and defendant was at all times

in the presence of three law enforcement officers. > The
transcript of the audio recording of Detective Kelly's
conversation with defendant in which defendant was
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said to have “knowingly, willingly, and understandingly”
waived his rights and agreed to speak with the detective
reads, in full, as follows:

K: You understand I'm a police officer, right?
F: Yes maam.

K: Ok, and that I would like to talk to you about
this. And this officer has also explained to me and I
understand that I have the right to remain silent, that
means that I don't have to say anything or answer any
questions. Should be right there number 1 right on
there. Do you understand that?

F: [unintelligible ] questions?

K: Yes, that is your right? So do you understand that?
If you understand that, put your initials right there
showing that you understand that. On this sheet. On this
one. You can put it on both. Anything I say can be used
against me. Do you understand that?

F: Yes maam.

K: T have the right to have a parent guardian or
custodian here with me now during questioning. Parent
means my mother, father, stepmother, or stepfather.
Guardian means the person responsible for taking care
of me. Custodian means the person in charge of me
where I am living. Do you understand that? Do you
want to read that?

F: Yeah.[©]
*39 K: Do you understand that?
F: [no response ]

K: I have the right to talk to a lawyer and to have
a lawyer here with me now to advise and help during
questioning. Do you understand that?

F: [unintelligible ]

K: If I want to have a lawyer with me during questioning
one will be provided to me at no cost before any
questioning. Do you understand that?

F: Yes maam.

K: Ok. Now I want to talk to you about some stuff that's
happened in Charlotte. And um, I will tell you this.
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There's been some friends of yours that have already
been questioned about these items and these issues. And
they've been locked up. And that's what I want to talk
to you about. Do you want to help me out and help
me understand what's been going on with some of these
cases and talk to me about this now here?

F: Uh
K: Are you willing to talk to me is what I'm asking.
F: Yes maam.

K: Ok. So I am 14 years or more. Let me see that pen.
And I understand my rights as they've been explained
by [D]etective Kelly. I do wish to answer questions now
without a lawyer, parent, guardian or custodian here
with me? My decision to answer questions now is made
freely and is my own choice. No one has threatened me
in any way or has promised me any special treatment
because I have decided to answer questions now. I
am signing my name below. Do you understand this?

Initial, sign, date and time. [71]
[noise]

K:itis 1/9/13. It is 12:10PM. [unintelligible background
talking among officers]

F: Um, Can I call my mom?

K: Call your mom now?

F: She's on her um. I think she is on her lunch now.
K: You want to call her now before we talk?

K [to other officers]: He wants to call his mom.

F: Cause she's on, I think she's on her lunch.

Other officer: [unintelligible] He left her a message on
her phone.

F: But she doesn't speak English.
[conversation among officers]
K: T have mine. Can he dial it from a landline you think?

[more unintelligible conversation among officers]
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[other officer]: step back outside and we'll let you call
your mom outside. [unintelligible]. You're going to have
to talk to her. Neither one of us speak Spanish, ok.

[more unintelligible conversation among officers].

9:50: [[defendant] can be heard on phone. Call is not
intelligible.]

10:40 F [Phone can be heard making a phone call in
Spanish]

[Sound of door closing].

K: 12:20: Alright Felix, so, let's talk about this thing
going on. Like I said a lot of your friends have been
locked up and everybody's talking. They're telling me
about what's going on and what you've been up to. I'm
not saying you're the ringleader of this here thing and
some kind of mastermind right but I think you've gone
along with these guys and gotten yourself into a little
bit of trouble here. This is not something that's going
to end your life. You know what I'm saying. This is not
a huge deal. I know you guys were going into houses
when nobody was home. You weren't looking to hurt
anybody or anything like that. I just want to hear your
side of the story. We can start off. I'm going to ask you
questions I know the answer to. A lot of these questions
are to tell if you're being truthful to me ...

(emphasis added).

While our Supreme Court has held that defendant's
question “Um, Can I call my mom?” was not sufficient
to clearly invoke his statutory right to have his mother
present, *40 see Saldierna, — N.C. at —— 794
S.E.2d at 475, this transcript nevertheless contains several
“[unintelligible]” remarks or non-responses by defendant,
mostly used to indicate defendant's “answers” to Detective
Kelly's questions regarding whether or not he understood
his statutory and constitutional rights. Cf. Fare v. Michael
C., 442 U.S. 707, 726-27, 99 S.Ct. 2560, 2572-2573, 61
L.Ed.2d 197, 213 (1979) (concluding that a 16 2-year-
old juvenile “voluntarily and knowingly waived his Fifth
Amendment rights” where “[t]here [was] no indication in
the record that [the juvenile] failed to understand what
the officers told him[,]” “no special factors indicate[d] that
[the juvenile] was unable to understand the nature of his
actions[,]” and the juvenile had “considerable experience
with the police™). But see N.C.G.S. § 7B-2101(c) (“If the
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juvenile indicates in any manner and at any stage of
questioning pursuant to this section that the juvenile does
not wish to be questioned further, the officer shall cease
questioning.”).

Although decided almost twenty years before In re
Gault, and with much more egregious facts regarding the
coercion of a confession from a juvenile, the United States
Supreme Court in Haley v. State of Ohio, reasoned as
follows:

The age of petitioner, the hours when he was grilled, the
duration of his quizzing, the fact that he had no friend or
counsel to advise him, the callous attitude of the police
towards his rights combine to convince us that this was
a confession wrung from a child by means which the
law should not sanction. Neither man nor child can be
allowed to stand condemned by methods which flout
constitutional requirements of due process of law.

But we are told that this boy was advised of his
constitutional rights before he signed the confession

and that, knowing them, he nevertheless confessed. (8]
That assumes, however, that a boy of fifteen, without
aid of counsel, would have a full appreciation of
that advice and that on the facts of this record
he had a freedom of choice. We cannot indulge
those assumptions. Moreover, we cannot give any
weight to recitals which merely formalize constitutional
requirements. Formulas of respect for constitutional
safeguards cannot prevail over the facts of life which
contradict them. They may not become a cloak for
inquisitorial practices and make an empty form of the
due process of law for which free men fought and died
to obtain.

332 U.S. 596, 600-01, 68 S.Ct. 302, 304-305, 92 L.Ed.
224, 229 (1948) (emphasis added) (reversing a fifteen-
year-old boy's conviction for murder where his confession
was obtained after a five-hour-long interrogation, which
began at midnight, and where the boy was not advised
of his rights and was not permitted to have counsel or a
parent or family member present).

[11] “The totality of the circumstances must be carefully
scrutinized when determining if a youthful defendant has
legitimately waived his Miranda rights.” State v. Reid,
335 N.C. 647, 663, 440 S.E.2d 776, 785 (1994) (emphasis
added) (citing State v. Fincher, 309 N.C. 1, 19, 305
S.E.2d 685, 697 (1983)). The circumstances to consider
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in determining whether a waiver is voluntary (knowingly,
willingly, and understandingly made) “includ[e] the
background, experience, and conduct of the accused.”
See Simpson, 314 N.C. at 367, 334 S.E.2d at 59 (citation
omitted).

In the instant case, there is no indication that defendant
had any familiarity with the criminal justice system.
Unlike the defendant in Fare v. Michael C., there is no
indication of “considerable experience with the police,”
442 U.S. at 726, 99 S.Ct. at 2572, 61 L.Ed.2d at 213, and,
unlike in Fare, there are factors in the record in the instant
case which indicate defendant did not fully understand (or
might not have fully understood) Detective *41 Kelly's
questions such that he freely and intelligently waived his
rights. See id.; ¢f. Gallegos v. Colorado, 370 U.S. 49, 54, 82
S.Ct. 1209, 1212-1213, 8 L.Ed.2d 325, 328 (1962) (“The
prosecution says that the boy was advised of his right
to counsel, but that he did not ask either for a lawyer
or for his parents. But a 14-year-old boy, no matter how
sophisticated, is unlikely to have any conception of what
will confront him when he is made accessible only to the
police. That is to say, we deal with a person who is not
equal to the police in knowledge and understanding of the
consequences of the questions and answers being recorded
and who is unable to know how to protect his own
interests or how to get the benefits of his constitutional
rights.” (emphasis added)). Because the evidence does not
support the trial court's findings of fact in the instant case
that defendant “understood” Detective's Kelly's questions
and statements regarding his rights, we conclude that
he did not “legitimately waive[ | his Miranda rights.”
See Fare, 442 U.S. at 726-27, 99 S.Ct. at 2572-73, 61
L.Ed.2d at 213. As a result, we decline to “give any weight
to recitals,” like the juvenile rights waiver form signed
by defendant, “which merely formalize[d] constitutional
requirements.” Haley, at 601, 68 S.Ct. at 304-05, 92 L.Ed.
at 229; see also Simpson, 314 N.C. at 367, 334 S.E.2d at 59.

To be valid, a waiver should be voluntary, not just on
its face, i.e., the paper it is written on, but in fact.
It should be unequivocal and unassailable when the
subject is a juvenile. The fact that the North Carolina
legislature recently raised the age that juveniles can
be questioned without the presence of a parent from
age fourteen to age sixteen is evidence the legislature
acknowledges juveniles' inability to fully and voluntarily

waive essential constitutional and statutory rights. ? Here,
despite the trial court's many findings of fact that
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defendant “indicated he understood” Detective Kelly's
questions and statements regarding his rights, the evidence
as recorded contemporaneously during the questioning
and as noted in testimony from the hearing, does not
support those findings. Further, the findings do not reflect
the scrutiny that a trial court is required to give in juvenile
cases. At the very least, the evidence supporting the
findings made by the trial court in the instant case was
not substantial under the totality of the circumstances. See
Reid, 335 N.C. at 663, 440 S.E.2d at 785.

Indeed, during voir dire and in response to the question
“Did [defendant] also state that he might have some issues
understanding English as it is spoken as well?” Detective
Kelly answered, “I believe he did.” Detective Kelly also
testified that defendant told her “he wasn't very good at
reading English.” Thus, even if defendant did sign the
English version of the Juvenile Waiver of Rights form, the
evidence in the record simply does not fully support that
defendant knew or understood the implications of what he
was signing when he was signing it. See Simpson, 314 N.C.
at 367, 334 S.E.2d at 59 (“[A]n express written waiver,
while strong proof of the validity of the waiver, is not
inevitably sufficient to establish a valid waiver.” (citation
omitted)).

Furthermore, when Detective Kelly tells defendant “I
am signing my name below,” she then asks, “Do you
understand this? Initial, sign, date and time,” presumably
instructing defendant to initial, sign, and date the English
version of the form, which he does. But no response is
recorded that he “understood” what was being asked by
Detective Kelly—indeed, the next intelligible utterance
made by defendant is “Um, can I call my mom now?”
In fact, no copy of the Spanish version of the Juvenile
Waiver of Rights form, purportedly given to defendant
contemporaneously with the English version which he
signed, exists in the record; defendant was instructed to
initial the English version of the form, which is in the
record. Thus, Finding of Fact No. 4—“[t]hat [d]efendant
was advised of his juvenile rights ... in written Spanish,” is
not supported by competent documentary evidence in the
record. Accordingly, despite defendant's
waiver,” see id., the evidence does not support the trial

express written

court's ultimate conclusion that defendant executed a
valid waiver.

*42 In addition, before beginning her questioning of
defendant about multiple felony charges, Detective Kelly
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said, “This is not something that is going to end your life.
You know what I am saying? This is not a huge deal [.]”
Arguably, this statement mischaracterized the gravity of
the situation in an attempt to extract information from a
juvenile defendant.

Although there may be no duty for an interrogating
official to explain a defendant's juvenile rights in any
greater detail than what is required by statute, see Flowers,
128 N.C.App. at 700, 497 S.E.2d at 97, “[iJt is well
established that juveniles differ from adults in significant
ways and that these differences are especially relevant
in the context of custodial interrogation.” Saldierna,
— N.C. at ——, 794 S.E.2d at 483 (Beasley, J.,
dissenting) (citations omitted). Such a mischaracterization
by an interrogating official, then, surely cuts squarely
against our legislature's “well-founded policy of special
protections for juveniles,” especially where, as here,
nothing in the record indicates that defendant had any
prior experience with law enforcement officers such that
he would have been aware of criminal procedure generally
or the consequences of speaking with the police. Cf. Fare,
442 U.S. at 726-27,99 S.Ct. at 2572-73, 61 L.Ed.2d at 213
(concluding that a 16'5-year-old juvenile “voluntarily and
knowingly waived his Fifth Amendment rights” where,
inter alia, the juvenile had “considerable experience with
the police”); Simpson, 314 N.C. at 367, 334 S.E.2d at
59 (considering the “background” and “experience” of
the accused in determining the voluntariness of waiver);
see also Cara A. Gardner, Fuiling to Serve and Protect:
A Proposal for an Amendment to a Juvenile's Right
to a Parent, Guardian, or Custodian During a Police
Interrogation After State v. Oglesby, 86 N.C. L. Rev.
1685, 1698 (2008) (“[The] policy of special protection [for
juvenile defendants] is well-founded because of juveniles'
unique vulnerabilities. Juveniles are uniquely vulnerable
for two reasons: (1) they are less likely than adults
to understand their rights; and (2) they are distinctly
susceptible to police interrogation techniques.” (emphasis

added)).

Generally, we accept that the trial court resolves conflicts
in the evidence and weighs the credibility of evidence and
witnesses. See State v. O'Connor, 222 N.C.App. 235, 241,
730 S.E.2d 248, 252 (2012). However, as we have noted,
juvenile cases require special attention. See Reid, 335 N.C.
at 663, 440 S.E.2d at 785.
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Our Supreme Court has determined that this juvenile's
request to call his mother after signing a waiver form
was not an invocation of his right to have a parent
present. Saldierna, — N.C. at , 794 S.E.2d at 475.
However, defendant's act of requesting to call his mother
immediately after he ostensibly executed a form stating

he was giving up his rights, including his right to have a
parent present, shows enough uncertainty, enough anxiety
on the juvenile's behalf, so as to call into question whether,
under all the circumstances present in this case, the waiver
was (unequivocally) valid.

Here, the waiver was signed in English only, and
defendant's unintelligible answers to questions such as,
“Do you understand these rights?” do not show a
clear understanding and a voluntary waiver of those

rights. 10" Defendant stated firmly to the officer that he
wanted to call his mother, even after the officer asked
(unnecessarily), “Now, before you talk to us?” Further,
defendant reiterated this desire, even in spite of the
officer's aside to other officers in the room: “He wants
to call his mom.” Such actions would show a reasonable
person that this juvenile defendant did not knowingly,
willingly, and understandingly waive his rights. Rather,
his last ditch effort to call his mother (for help), after
his prior attempt to call her had been unsuccessful, was
a strong indication that he did not want to waive his
rights at all. Yet, after a second unsuccessful attempt to
reach his working parent failed, this juvenile, who had
just turned sixteen years old, probably felt that he had no
choice but to talk to the officers. It appears, based on this
record, that defendant did not realize he had the choice
to refuse to waive his rights, as the actions he took were
not consistent with *43 a voluntary waiver. As a result,
any “choice” defendant had to waive or not waive his
rights is meaningless where the record does not indicate
that defendant truly understood that he had a choice at all.

Furthermore, the totality of the circumstances set forth
in this record ultimately do not fully support the trial
court's conclusions of law, namely, “[t]hat the State
carried its burden by a preponderance of the evidence that
[dlefendant knowingly, willingly, and understandingly
waived his juvenile rights.” See Ortiz-Zape, 367 N.C. at
5, 743 S.E.2d at 159 (citing Biber, 365 N.C. at 168, 712
S.E.2d at 878) (“[Clonclusions of law are reviewed de novo
and are subject to full review.”). Here, too much evidence
contradicts the English language written waiver signed by
defendant, which, in any event, is merely a “recital” of
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defendant's purported decision to waive his rights. See
Haley, 332 U.S. at 601, 68 S.Ct. at 304-305, 92 L.Ed. at
229 (“[W]e cannot give any weight to recitals which merely
formalize constitutional requirements.”). Accordingly, it
should not be considered as significant evidence of a
valid waiver. See Simpson, 314 N.C. at 367, 334 S.E.2d
at 59 (“[A]n express written waiver, while strong proof
of the validity of the waiver, is not inevitably sufficient
to establish a valid waiver.” (emphasis added) (citation
omitted)).

“Our criminal justice system recognizes that [juveniles']

immaturity and vulnerability sometimes warrant
protections well beyond those afforded adults. It is
primarily for that reason that a separate juvenile code with
separate juvenile procedures exists.” In re Stallings, 318
N.C. 565, 576, 350 S.E.2d 327, 333 (1986) (Martin, J.,
dissenting). Indeed, “at least two empirical studies show
that the vast majority of juveniles are simply incapable
of understanding their Miranda rights and the meaning
of waiving those rights.” Oglesby, 361 N.C. at 559 n.3,
648 S.E.2d at 824 n.3 (Timmons-Goodson, J., dissenting)

(emphasis added) (citation omitted).

Even for an adult, the physical and
psychological isolation of custodial
interrogation can undermine the
individual's will to resist and ...
compel him to speak where he
would not otherwise do so freely.
Indeed, the pressure of custodial
interrogation is so immense that
it can induce a frighteningly high
percentage of people to confess to
crimes they never committed. That
risk is all the more troubling—and
recent studies suggest, all the more
acute—when the subject of custodial
interrogation is a juvenile.

J.D.B. v. North Carolina, 564 U.S. 261, 269, 131 S.Ct.
2394, 2401, 180 L.Ed.2d 310, 321 (2011) (alteration in
original) (internal citations omitted).

[12] In conclusion, based on the totality of the
circumstances, we hold the trial court erred in concluding
that defendant knowingly, willingly, and understandingly
waived his statutory and constitutional rights, and
therefore, the trial court erred in denying defendant's
motion to suppress. Accordingly, we reverse the order
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of the trial court, vacate the judgments entered upon

defendant's guilty pleas, and remand to the trial court with  Chief Judge MCGEE and Judge DIETZ concur.
instructions to grant the motion to suppress and for any

further proceedings it deems necessary. All Citations

803 S.E.2d 33

VACATED, REVERSED, AND REMANDED.

Footnotes

1

2
3

o O

oo N

See State v. Saldierna, 242 N.C.App. 347, 348, 775 S.E.2d 326, 327-30 (2015) and State v. Saldierna, 369 N.C. 401,

794 S.E.2d 474, 477-76 (2016) for more comprehensive statements of the facts.

The parties do not dispute that defendant was in custody at the time of questioning.

Notably, in 2015, the General Assembly amended subsection (b) of N.C.G.S. § 7B-2101 to raise the age from 14 to

16 with regard to the admissibility of juveniles' in-custody admissions where a parent is not present: “When the juvenile

is less than 16 years of age, no in-custody admission or confession resulting from interrogation may be admitted into

evidence unless the confession or admission was made in the presence of the juvenile's parent, guardian, custodian, or

attorney.” N.C. Sess. Laws 2015-58, § 1.1, eff. Dec. 1, 2015. At the time of his custodial interrogation on 9 October 2013,

defendant in the instant case had turned 16 on 19 August 2013, less than two months before.

“With respect to juveniles, both common observation and expert opinion emphasize that the distrust of confessions made

in certain situations ... is imperative in the case of children from an early age through adolescence.” In re Gault, 387 U.S.

1, 48, 87 S.Ct. 1428, 1454-1455, 18 L.Ed.2d 527, 557 (1967) (internal citation omitted); see also In re J.D.B., 564 U.S.

261, 269, 131 S.Ct. 2394, 2401, 180 L.Ed.2d 310, 321 (2011) (“[The] risk [of false confessions] is all the more troubling

—and recent studies suggest, all the more acute—when the subject of custodial interrogation is a juvenile. See Brief

for Center on Wrongful Convictions of Youth et al. as Amici Curiae 21-22 (collecting empirical studies that ‘illustrate the

heightened risk of false confessions from youth’).”). Indeed, even Justice Alito, in his dissenting opinion, acknowledged

the “particular care” that must be taken with juveniles to ensure against involuntary confessions:
[Wihere the suspect is much younger than the typical juvenile defendant, courts should be instructed to take particular
care to ensure that incriminating statements were not obtained involuntarily. The voluntariness inquiry is flexible and
accommodating by nature, and the Court's precedents already make clear that “special care” must be exercised
in applying the voluntariness test where the confession of a “mere child” is at issue. If Miranda's rigid, one-size-
fits-all standards fail to account for the unique needs of juveniles, the response should be to rigorously apply the
constitutional rule against coercion to ensure the rights of minors are protected.

Id. at 297-98, 131 S.Ct. at 2418, 180 L.Ed.2d at 340 (Alito, J., dissenting) (internal citations omitted).

Four officers were involved in defendant's arrest, including Detective Kelly.

It is unclear whether defendant's response—“Yeah"—is a response to the first question, “Do you understand that?” or a

response to the second question, “Do you want to read that?”

Notably, there is no recorded affirmative response by defendant to this question.

By stating “we are told that this boy was advised of his constitutional rights before he signed the confession,” Haley, 332

U.S. at 601, 68 S.Ct. 302 at 304—-305, 92 L.Ed. at 229, the Supreme Court was acknowledging that contrary to the police

officers' testimony otherwise, the juvenile was not, in fact, advised of his right to counsel at any time, but was only given

a typed version of his confession to sign, which included language at the beginning purporting to advise the juvenile of

his “constitutional rights.” /d. at 598, 68 S.Ct. at 303, 92 L.Ed. at 228.

See supra note 3.

See supra notes 6 and 7 and accompanying text.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis

Background: Following denial of motion to suppress,
juvenile defendant pleaded guilty in the Superior Court,
Mecklenburg County, Jesse B. Caldwell, J., to felony
breaking and entering and conspiracy to commit breaking
and entering. Juvenile defendant appealed, and the Court
of Appeals, 775 S.E.2d 326, reversed, vacated and
remanded. The Supreme Court accepted discretionary
review.

[Holding:] The Supreme Court, Edmunds, J., held that
statement, “Um, can I call my mom?” was not a clear and
unambiguous invocation of juvenile defendant's right to

have his parent or guardian present during questioning.

Reversed and remanded.

Beasley, J., dissented with opinion.

West Headnotes (4)

1]

I rif inal t a2
&= lllegally obtained evidence

I rif inal t a2
&= Evidence wrongfully obtained

The standard of review in evaluating the
denial of a motion to suppress is whether
competent evidence supports the trial court's
findings of fact and whether the findings of
fact support the conclusions of law.

Cases that cite this headnote
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4]

8]

I rif inal t a2
&= Review De Novo

I rif inal t a2
&= Questions of Fact and Findings

Findings of fact are binding on appeal
if supported by competent evidence, while
conclusions of law are reviewed de novo.

Cases that cite this headnote

I rif inal t a2
&= Warnings
SnGan’s
&= Warnings and counsel;waivers

A juvenile defendant's constitutional rights
under Miranda and statutory advisement
rights specific to juveniles are of equal weight
and given equal consideration. U.S. Const.
Amends. 5, 6; N.C. Gen. Stat. Ann. §
7B-2101(a).

Cases that cite this headnote

SnGan’
&= Presence, availability, or consultation of
parent or guardian

Juvenile defendant's statement, “Um, can
I call my mom?” was not a clear and
unambiguous invocation of his right to
have his parent or guardian present during
questioning; defendant did not give any
indication that he wanted to have his mom
present for his interrogation or condition his
interview on first speaking with her, officer
immediately loaned defendant her personal
cellular telephone so that he could make the
call, but defendant did not say why he wanted
to make the call, and defendant had just
signed the portion of the juvenile rights form
expressing his desire to proceed on his own.
U.S. Const. Amend. 6; N.C. Gen. Stat. Ann.
§ 7B-2101(a)(3).

1 Cases that cite this headnote
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9980A On discretionary review pursuant to N.C.G.S. §
7A-31 of a unanimous decision of the Court of Appeals,
— N.C App. ——, 775 S.E.2d 326 (2015), reversing an
order denying defendant's motion to suppress entered on
20 February 2014 by Judge Forrest D. Bridges, vacating
a judgment entered on 4 June 2014 by Judge Jesse B.
Caldwell, both in Superior Court, Mecklenburg County,
and remanding the case for further proceedings. Heard in
the Supreme Court on 16 February 2016.

e 7Tlornlys and t a2 wirf s

Roy Cooper, Attorney General, by Kimberly N.
Callahan, Assistant Attorney General, for the State-
appellant.

Goodman Carr, PLLC, Charlotte, by W. Rob Heroy, for
defendant-appellee.

F pinion
EDMUNDS, Justice.

98n8 Defendant, a juvenile, asked to telephone his
mother while undergoing custodial questioning by
police investigators. The call was allowed, after which
the interrogation continued. The trial court denied
defendant's motion to suppress the statements he made
following the call. We conclude that defendant's request
to call his mother was not a clear invocation of his right
to consult a parent or guardian before proceeding with
the questioning. Accordingly, we reverse the decision of
the Court of Appeals that reversed the trial court's order
denying the motion to suppress.

After several homes around Charlotte were broken into
on 17 and 18 December 2012, Charlotte-Mecklenburg
Police arrested defendant on 9 January 2013. At the
time, defendant was sixteen and one-half years old.
The arresting officers took defendant to a local police
station where Detective Kelly (Kelly) interrogated him.
Before beginning her interrogation, Kelly provided
defendant with both English and Spanish versions of
the Juvenile Waiver of Rights Form routinely used by
the Charlotte-Mecklenburg Police Department to explain
the protections afforded juveniles under N.C.G.S. § 7B—
2101. These forms advised defendant that he had the
right to remain silent; that anything he said could be
used against him; that he had the right to have a parent,
guardian, or custodian present during the interview; that

WESTLAW

he had the right to speak to a lawyer and to have a
lawyer present to help him during questioning; and that a
lawyer would be provided at no cost prior to questioning
if he so desired. Kelly also read these rights in English
to defendant, pausing after each to ask if defendant
understood. Defendant 98m# initialed the English form
beside each enumerated right and the section that noted:

I am 14 years old or more and I understand my rights
as explained by Officer/Detective Kely [sic]. I DO wish
to answer questions now, WITHOUT a lawyer, parent,
guardian, or custodian here with me. My decision to

answer questions now is made freely and is my own
choice. No one has threatened me in any way or
promised me special treatment. Because I have decided
to answer questions now, I am signing my name below.

The words “I DO wish to answer questions now” on the
form are circled. Only after defendant signed the form did
Detective Kelly begin the interrogation.

9980* Kelly had gone no further than noting the time
and date for the audio recording when defendant asked,
“Um, can I call my mom?” Detective Kelly offered her
cellular telephone to defendant and allowed him to step
out of the booking room to make the call. Detective Kelly
could hear defendant but was not sure if he placed one
call or two. Defendant did not reach his mother but did
speak to someone else. However, because defendant spoke
Spanish while on the phone, Kelly could not provide any
details concerning the nature of the conversation. Upon
defendant's return to the booking area, Kelly resumed
her questioning. Defendant did not object and made no
further request to contact anyone. During the ensuing
interview, defendant confessed that he had been involved
in the break-ins.

Defendant was indicted, inter alia, for two counts of felony
breaking and entering, conspiracy to commit breaking
and entering, and conspiracy to commit common law
larceny after breaking and entering. On 9 October 2013,
defendant moved to suppress his confession, arguing that
it was illegally obtained in violation both of his rights as
a juvenile under N.C.G.S. § 7B-2101 and of his rights
under the United States Constitution. After conducting
an evidentiary hearing, the trial court denied the motion
in an order entered on 20 February 2014, finding as facts
that defendant was advised of his juvenile rights and, after
receiving forms setting out these rights both in English
and Spanish and having the rights read to him in English
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by Kelly, indicated that he understood them. In addition,
the trial court found that defendant informed Kelly that
he wished to waive his juvenile rights and signed the
form memorializing that wish. Although defendant then
unsuccessfully sought to contact his mother, the court
found:

98n8 17. That Defendant did not at that time or
any other time indicate that he changed his mind
regarding his desire to speak to Detective Kelly. That
Defendant did not at that time or any other time
indicate that he revoked his waiver.

18. That Defendant only asked to speak to his mother.

19. That Defendant did not make his interview
conditional on having his mother present or
conditional on speaking to his mother.

20. That Defendant did not ask to have his mother
present at the interview site.

21. That, upon review of the totality of the
circumstances, the Court finds that Defendant's
request to speak to his mother was at best an
ambiguous request to speak to his mother.

22. That at no time did Defendant make an
unambiguous request to have his mother present
during questioning.

23. That Defendant never indicated that his mother was
on the way or could be present during questioning.

24. That Defendant made no request for a delay of
questioning.

Based on those findings, the trial court determined that
the interview was conducted in a manner consistent
with N.C.G.S. § 7B-2101 and did not violate any of
defendant's state or federal rights. The court concluded
as a matter of law that the State met its burden of
establishing by a preponderance of the evidence that
defendant “knowingly, willingly, and understandingly
waived his juvenile rights.”

On 4 June 2014, defendant entered pleas of guilty to two
counts of felony breaking and entering and two counts
of conspiracy to commit breaking and entering, while
reserving his right to appeal from the denial of his motion
to suppress. The court sentenced defendant to a term of
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six to seventeen months, suspended for thirty-six months
subject to supervised probation.

The Court of Appeals reversed the trial court's order
denying defendant's motion to suppress, vacated the
judgments entered upon defendant's guilty pleas, and
remanded the case to the trial court for further
proceedings. 98mA Srate v. Saldierna, — N.C.App.
——, ——, 775 S.E.2d 326, 334 (2015). The Court of
Appeals recognized that the trial court correctly found
that defendant's statement asking to telephone his mother
was ambiguous at best. /d. at , 775 S.E.2d at 331.
However, it went on to conclude that, 99800 unlike the

invocation of Miranda rights by an adult, a juvenile need
not make a clear and unequivocal request in order to
exercise his or her right to have a parent present during
questioning. Id. at ——, 775 S.E.2d at 333-34. Instead,
the Court of Appeals held that when a juvenile between

the ages of fourteen and eighteen I makes an ambiguous
statement that potentially pertains to the right to have
a parent present, an interviewing officer must clarify the
juvenile's meaning before proceeding with questioning.
Id. at , 775 S.E.2d at 334. The Court of Appeals
based this distinction on the fact that Miranda rights are
rooted in the United States Constitution, while the right
to have a parent present during custodial interrogations

is an additional statutory protection for juveniles who, by
virtue of their age, lack the life experience and judgment
of an adult. Id. at ——, 775 S.E.2d at 333.

1] [3] This Court granted the State's petition for
discretionary review. We review an opinion of the Court
of Appeals for errors of law. N.C. R. App. P. (16)(a). “The
standard of review in evaluating the denial of a motion to
suppress is whether competent evidence supports the trial
court's findings of fact and whether the findings of fact
support the conclusions of law.” State v. Biber, 365 N.C.
162, 167-68, 712 S.E.2d 874, 878 (2011) (citing State .
Brooks,337N.C.132,140-41,446 S.E.2d 579, 585 (1994)).
Findings of fact are binding on appeal if supported by
competent evidence, State v. Cooke, 306 N.C. 132, 134,
291 S.E.2d 618, 619 (1982) (citations omitted), while
conclusions of law are reviewed de novo, State v. Ortiz—
Zape, 367 N.C. 1, 5, 743 S.E.2d 156, 159 (2013) (citing
Biber,365N.C. at 168, 712 S.E.2d at 878), cert. denied, —
U.S.——, 134 S.Ct. 2660, 189 L.Ed. 2d 208 (2014).

In evaluating whether the trial court correctly denied
defendant's motion to suppress, we first must consider the
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threshold question of whether defendant invoked his right
to have his mother present during the custodial interview.
We must also consider whether defendant knowingly and
voluntarily waived his rights under 98ni¢ section 7B-2101
of the North Carolina General Statutes and under the
constitutions of North Carolina and the United States,
thus making his confession admissible. We begin with the
former inquiry.

The State argues that defendant's request to call his
mother was not an invocation of his right to have a
parent present under N.C.G.S. § 7B-2101(a)(3). The State
points out that defendant simply asked to call his mother,
which the detective readily permitted. He never requested
his mother's presence or indicated that he wished to
suspend the interview until he could reach her. The State
contends that when a juvenile's statement is ambiguous,
law enforcement officers have no additional duty to
ascertain whether the juvenile is invoking his statutory
rights or whether they may continue questioning the
minor.

In response, defendant argues that, according to the
plain language of N.C.G.S. § 7B-2101, the interview
should have ceased until defendant spoke with his mother
or indicated his desire to proceed without her, even
though the precise import of his question to the detective
was unclear. Should we disagree with this statutory
interpretation, defendant makes an argument under the
United States Constitution that we should extend the
rationale in J. D.B. v. North Carolina, 564 U.S. 261, 264—
65, 131 S.Ct. 2394, 2398-99, 180 L.Ed.2d 310, 318-
19 (2011), which held that the age of a juvenile is a
factor in determining whether he or she was in police
custody for purposes of Miranda, and hold that reviewing
courts must take into account the juvenile's age and
maturity level when determining the admissibility of
juvenile confessions.

As to defendant's statutory argument, N.C.G.S. § 7B-
2101(a) establishes that juveniles must be advised of
certain rights prior 99800 to a custodial interrogation.
The statute codifies the juvenile's Miranda rights and adds
the additional protection that the juvenile has the right
to have a parent, guardian, or custodian present during
questioning. N.C.G.S. § 7B-2101(a) (2015). A statement
made during custodial interrogation is admissible only if
the juvenile knowingly, willingly, and understandingly has
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waived his constitutional and statutory rights. /d. § 7B—
2101(d) (2015).

[4] This Court has recognized that a juvenile's statutory
right to have a parent present during custodial
interrogation is analogous to the constitutional right to
counsel and therefore is entitled to the same protection.
State v. Smith, 317 N.C. 100, 106, 343 S.E.2d 518, 521
(1986), abrogated in part on other grounds by State v.
Buchanan, 353 N.C. 332, 543 S.E.2d 823 (2001). In Smith,
we noted that the Supreme Court of the United States
held in Edwards v. Arizona, 451 U.S. 477, 101 S.Ct. 1880,
68 L.Ed.2d 378 (1981), that after a defendant expresses
a desire to deal with 98nf) police only through counsel,
he or she may not be questioned further until counsel is
present or the defendant reinitiates communication with
law enforcement. 317 N.C. at 106, 343 S.E.2d at 521.
This Court in Smith applied that same principle in the
context of juvenile law to hold that, when a juvenile
unambiguously requested that his mother be brought
to the police station, officers were required to cease
all questioning until the mother arrived or the juvenile
reinitiated discussions. Id. at 107, 343 S.E.2d at 522. These
cases leave no doubt that a juvenile's constitutional rights
under Miranda and statutory rights under N.C.G.S. § 7B—
2101(a) are of equal weight and given equal consideration.

Nevertheless, the Supreme Court of the United States
also has held that, when an individual under interrogation
mentions an attorney with such vagueness that law
enforcement investigators are left unsure whether the
comment is an invocation of the right to counsel, police
have no duty to ask clarifying questions and may
continue with the interrogation. Davis v. United States,
512 U.S. 452, 459, 114 S.Ct. 2350, 2355, 129 L.Ed.2d
362, 371 (1994) (holding that invocation of the right to
counsel “requires, at a minimum, some statement that
can reasonably be construed to be an expression of a
desire for the assistance of an attorney” (quoting McNeil
v. Wisconsin, 501 U.S. 171, 178, 111 S.Ct. 2204, 2209, 115
L.Ed.2d 158, 169 (1991))). In other words, the objective
test set out in Davis considers whether a reasonable
officer under the circumstances would have understood
the defendant's statement to be an invocation of his or her
right to have an attorney present. Davis, id. at 459, 114
S.Ct. at 2355, 129 L.Ed.2d at 371.

This Court has adopted the analytical framework found in
Davis when determining whether a defendant has invoked
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his or her constitutional rights. For instance, in State v.
Boggess, 358 N.C. 676, 600 S.E.2d 453 (2004), we held that
the defendant's statement to police that “[i]f y'all going to
treat me this way, then I probably would want a lawyer”
did not constitute an invocation of the defendant's right
to an attorney. Id. at 687, 600 S.E.2d at 460; see also
State v. Hyatt, 355 N.C. 642, 655-56, 566 S.E.2d 61, 70—
71 (2002) (holding that the defendant did not invoke his
right to counsel when a nearby officer “could have heard”
the defendant whisper to his father that “I want you to
get me a lawyer”), cert. denied, 537 U.S. 1133, 123 S.Ct.
916, 154 L.Ed.2d 823 (2003). Similarly, in State v. Waring,
364 N.C. 443,701 S.E.2d 615 (2010), cert. denied, 565 U.S.
832,132S.Ct. 132,181 L.Ed. 2d 53 (2011), we held that the
defendant's statement that he “was not going to snitch”
when questioned about his accomplice's name was not an
unambiguous invocation of his right to remain silent. /d.
at 473,701 S.E.2d at 635.

98n0 We have also applied Davis when the suspect
under interrogation is a juvenile. State v. Golphin, 352
N.C. 364, 533 S.E.2d 168 (2000), cert. denied, 532 U.S.
931, 121 S.Ct. 1379, 149 L.Ed.2d 305 (2001). In Golphin,
the juvenile defendant was apprehended after he and his
brother committed an armed robbery, stole a vehicle,
and murdered two police officers. /d. at 380, 386-87, 533
S.E.2d at 183, 187. After he was detained, the defendant
waived his juvenile rights under section 7B-2101 and
gave a statement to an agent of the State Bureau of
Investigation. Id. at 449, 533 S.E.2d at 224. When the
agent specifically 9980C asked the defendant whether he
was aware of an incident involving a Jeep, the defendant
responded that “he didn't want to say anything about the
[JJeep. He did not know who it was or he would have
told us.” Id. at 451, 533 S.E.2d at 225. Upon further
questioning, however, the defendant admitted that his
brother shot at a Jeep that was following them. /d. at 387,
449, 533 S.E.2d at 187, 224.

On appeal, the defendant argued that the agent violated
his constitutional right to silence by continuing to
question him after he requested not to discuss the Jeep. /d.
at 448-49, 533 S.E.2d at 224. In rejecting the defendant's
argument, we applied the Davis analysis and concluded
that the defendant's statement was not an unambiguous
request to remain silent. /d. at 450-51, 533 S.E.2d at 225.
Instead, the statement appeared to be an acknowledgment
that, had he known who was involved, the defendant
would have shared that information freely. /d. at 451,
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533 S.E.2d at 225. As a result, it was reasonable for the
agent to continue the questioning because the defendant
failed clearly to invoke any of his rights. /d. at 451-
52, 533 S.E.2d at 225. In reaching this conclusion, we
confirmed both that the Davis analysis applies when
evaluating whether a juvenile defendant has invoked his
or her juvenile rights during a custodial interrogation and
that law enforcement officers are not required to seek
clarification of ambiguous statements made by juvenile
defendants under interrogation. See id. at 451, 533 S.E.2d
at 225.

[8] Because a juvenile's statutory right to have a parent
or guardian present during questioning is entitled to the
same protection as the constitutional right to counsel,
we must apply Davis in determining whether defendant's
statement—“Um, can I call my mom?”—was a clear and
unambiguous invocation of his right to have his parent or
guardian present during questioning. We conclude that it
was not.

Although defendant asked to call his mother, he never
gave any indication that he wanted to have her present
for his interrogation, nor did he condition his interview on
first speaking with her. Instead, defendant simply asked to
call her. When the request was made, Kelly immediately
98nC loaned defendant her personal cellular telephone
so that he could make the call. Defendant's purpose
for making the call was never established. Whatever his
reasons, defendant did not “articulate his desire to have
[a parent] present sufficiently clearly that a reasonable
police officer in the circumstances would understand the
statement to be a request for [a parent],” especially in light
of the fact that defendant had just signed the portion of
the juvenile rights form expressing his desire to proceed
on his own. Davis, 512 U.S. at 459, 114 S.Ct. at 2355, 129
L.Ed.2d at 371. As the trial court pointed out, defendant's
statement was at best an ambiguous invocation of his
right to have his mother present. As in Davis, without
an unambiguous, unequivocal invocation of defendant's
right under N.C.G.S. § 7B-2101(a)(3), law enforcement
officers had no duty to ask clarifying questions or to cease
questioning. Because defendant's juvenile statutory rights
were not violated, we reverse the decision of the Court of
Appeals to the contrary.

Nevertheless, the admissibility of defendant's confession
is a two-pronged inquiry, as noted above. Even though
we have determined that defendant's N.C.G.S. § 7B—
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2101(a)(3) right was not violated, defendant's confession
is not admissible unless he knowingly, willingly, and
understandingly waived his rights. N.C.G.S. § 7B-
2101(d). The Court of Appeals did not reach this question
and instead erroneously resolved the case upon the first
prong. Saldierna, — N.C.App. at ——, 775 S.E.2d at
334. Because we have concluded that defendant's right
under subdivision 7B-2101(a)(3) was not violated, we
remand this case to the Court of Appeals for consideration
of the validity of defendant's waiver of his statutory and
constitutional rights.

REVERSED AND REMANDED.

Justice BEASLEY dissenting.

I disagree with the majority and would hold that
defendant's statement, “Um, Can I call my mom?” was an
unambiguous invocation of his statutory right to have a
parent present during custodial interrogation. Assuming
9980n arguendo that
ambiguous, I also disagree with the majority's conclusion
that because defendant's request was ambiguous his
statutory rights under N.C.G.S. § 7B-2101 were not
violated. Because I would affirm the Court of Appeals'
holding that law enforcement officers are required to ask
questions to clarify the desire and intent of a juvenile who

defendant's statement was

makes an ambiguous statement relating to his statutory
right to have a parent present, I respectfully dissent.

981m Subsection 7B-2101(a) of the North Carolina
General Statutes provides that juveniles must be advised
of certain enumerated rights before being subjected to
custodial interrogation. As explained by the majority,
“The statute codifies the juvenile's Miranda rights and
adds the additional protection that the juvenile has the
right to have a parent, guardian, or custodian present

during questioning.” See N.C.G.S. § 7B-2101(a) (2015). 2
As such, the right to have a parent, guardian, or custodian
present, id. § 7B-2101(a)(3), “is not the codification of
a federal constitutional right, but rather our General
Assembly's grant to the juveniles of North Carolina
of a purely statutory protection in addition to those
identified in Miranda.” State v. Saldierna, — N.C.App.
——, ——, 775 S.E.2d 326, 332 (2015) (citing, inter
alia, State v. Fincher, 309 N.C. 1, 12, 305 S.E.2d 685,
692 (1983) (stating, for purposes of determining the
appropriate prejudice standard, that “[the failure to
advise [a juvenile] defendant of his right to have a
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parent, custodian or guardian present during questioning
is not an error of constitutional magnitude because this
privilege is statutory in origin and does not emanate
from the Constitution”)). The statute also establishes that
a juvenile's statement cannot be admitted into evidence
unless the court “find[s] that the juvenile knowingly,
willingly, and understandingly waived” his constitutional
and statutory rights. N.C.G.S. § 7B-2101(d) (2015).

As the Court of Appeals stated, “[W]ith regard to a
defendant's Miranda rights to remain silent and to have
an attorney present during a custodial interrogation, the
law is clear.” Saldierna, — N.C.App. at ——, 775 S.E.2d
at 332. A defendant must unambiguously invoke his or
her Miranda rights, and law enforcement officers have no
obligation to clarify a defendant's ambiguous statements.
See Davis v. United States, 512 U.S. 452, 459, 461-62,
114 S.Ct. 2350, 2355-56, 129 L.Ed.2d 362 (1994) (“[T]he
suspect 9811 must unambiguously request counsel,” and
law enforcement officers are not required to ask clarifying
questions when a suspect's statement regarding counsel
is ambiguous); Edwards v. Arizona, 451 U.S. 477, 484—
85, 101 S.Ct. 1880, 1885, 68 L.Ed.2d 378 (1981) (holding
that law enforcement officers must immediately cease
questioning upon a suspect's unambiguous request for
counsel and cannot reinitiate interrogation until counsel
arrives or the suspect “initiates further communication”).
In State v. Golphin, 352 N.C. 364, 533 S.E.2d 168 (2000),
cert. denied, 532 U.S. 931, 121 S.Ct. 1379, 149 L.Ed.2d 305
(2001), this Court extended this rule to juveniles, holding
that a juvenile defendant's right to remain silent must be

unambiguously invoked.? Id. at 451-52, 533 S.E.2d at
225.

To determine whether a defendant unambiguously
invoked his Miranda rights, this Court applies the
standard set forth in Davis: “Invocation of the Miranda
right to counsel ‘requires, at a minimum, some statement
that can reasonably be construed to be an expression of
a desire for the assistance of an attorney.” ” Davis, 512
U.S. at 459, 114 S.Ct. at 2355 (quoting 998Q McNeil
v. Wisconsin, 501 U.S. 171, 178, 111 S.Ct. 2204, 2209,
115 L.Ed.2d 158 (1991)). The Court goes on to say that
the inquiry is based on what a “reasonable officer in
light of the circumstances” would believe the statement
to mean. /d. at 459, 114 S.Ct. at 2355 (citations omitted).
Here defendant asked to speak to his mother prior to

questioning.4 I agree with the Court of Appeals that
Detective Kelly's question, “You want to call her now
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before we talk?” is telling. See Saldierna, — N.C.App.
at —— n.6, 775 S.E.2d at 334 n.6 (“Kelly's question
indicates that she believed [defendant] might be asking
to delay the interview, at least until he had a chance to
speak to his mother.”). Implicit in the protections afforded
by subdivision 7B-2101(a)(3) is that law enforcement
officers understand whether a juvenile intends to invoke
the statutory rights. The 9813 majority states that
defendant “never gave any indication that he wanted to
have [his mom] present for his interrogation.... Instead,
defendant simply asked to call her.” Thus, according to
the majority, “Defendant's purpose for making the call
was never established.” Despite the majority's contention,
the reasonable conclusion under the circumstances is that
defendant wanted his mother present. Why else would
defendant want to call his mom “now before [he] talked”
if not to seek her advice and protection? The majority and
the Court of Appeals agree that defendant's statement was
not an unambiguous invocation of his statutory right to

have a parent present. > However, defendant's statement
was “sufficiently clear| | that a reasonable police officer in
the circumstances would understand the statement to be
a request” to have his mother present before questioning.
Davis, 512 U.S. at 459, 114 S.Ct. at 2355. In light
of this unambiguous request, all questions should have
immediately ceased until defendant's mother was present
or defendant reinitiated the conversation. See Edwards,
451 U.S. at 484-85, 101 S.Ct. at 1885.

The cases discussed above only address a defendant's
constitutional Miranda rights, not his statutory rights.
In regard to a juvenile's statutory right to have a
parent present, this Court has only addressed a juvenile's
unambiguous invocation of the right. See State v. Smith,
317 N.C. 100, 343 S.E.2d 518 (1986), abrogated in part on
other grounds by State v. Buchanan, 353 N.C. 332, 340,
543 S.E.2d 823, 828 (2001). In Smith this Court stated that
law enforcement officers must cease questioning when a
juvenile unambiguously invokes his statutory right to have
a parent present. /d. at 108, 343 S.E.2d at 522; see State v.
Branham, 153 N.C.App. 91, 95, 569 S.E.2d 24, 27 (2002).
This Court has not, however, “considered the implications
of a juvenile's ambiguous reference” to his statutory right
to have a parent present. Saldierna, — N.C.App. at
——, 775 S.E.2d at 333. The legislature intended to afford
juveniles greater 9814 protection in subdivision (a)(3)
than those afforded by a juvenile's constitutional Miranda
rights codified in N.C.G.S. § 7B-2101(a)(1), (2), and
(4). See The Final Report of the Juvenile Code Revision
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Committee 183 (Jan. 1979) (commenting 998(B that the
Committee added “[subdivision] (3) ... to assure that the
juvenile may have his parent present during questioning if
he desires and [stating that subdivision (3) ] is an addition
to case law requirements” found in N.C.G.S. § 7B-2101(a)
(1), (2), and (4)). Moreover, when viewed in its entirety,
section 7B-2101 demonstrates our General Assembly's
acknowledgement that juveniles are especially vulnerable
when subjected to custodial interrogation. See N.C.G.S.
§ 7B-2101(b) (providing that, in essence, a juvenile under
the age of sixteen cannot waive his right to have a parent
or attorney present); see also Act of May 26, 2015, ch.
58, sec. 1.1, 2015 N.C. Sess. Laws 126, 126 (increasing the
age of juveniles protected by subsection (b) from less than
fourteen to less than sixteen years).

According to the majority, this Court's decision in
Smith—applying the Miranda framework set forth in
Davis, 512 U.S. at 459, 114 S.Ct. at 2355, to a juvenile's
unambiguous invocation of his right to have a parent
present—indicates that a juvenile's statutory right under
subdivision (a)(3) can only be afforded as much protection
as a juvenile's constitutional Miranda rights. As such,
the majority concludes that the Miranda rules also apply
to juveniles who make ambiguous statements regarding
their right to have a parent present. I disagree. I agree
with the Court of Appeals that by enacting N.C.G.S. §
7B-2101(a)(3), the legislature demonstrated its intent to
afford a juvenile greater protection when attempting to
invoke his or her right to have a parent present than when
attempting to invoke his or her Miranda rights. Saldierna,
— N.C.App. at , 775 S.E.2d at 333 (“[R]eview of the
provisions of section 7B-2101 reveals an understanding by
our General Assembly that the special right guaranteed by

subsection (a)(3) is different from those rights discussed
in Miranda and, in turn, reflects the legislature's intent
that law enforcement officers proceed with great caution
in determining whether a juvenile is attempting to invoke
this right.”).

Although this Court has held that a “juvenile's right ...
to have a parent present during custodial interrogation[ |
is entitled to similar protection [as an adult's right to
have an attorney present],” Smith, 317 N.C. at 106, 343
S.E.2d at 521, it does not follow that the protections
afforded to juveniles under subdivision 7B-2101(a)(3) are
capped at, and therefore cannot exceed, those provided
under Miranda. As previously discussed, Smith involved
a situation in which a juvenile defendant unambiguously
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requested that his mother be brought to the police
station before he was 9818 questioned. /d. at 102,
343 S.E.2d at 519. This Court held that in such
circumstances, the Miranda framework of Davis applied
and required law enforcement officers to immediately
cease questioning. Id. at 106-07, 343 S.E.2d at 521-
22. This Court applied principles established under the
Fifth and Sixth Amendments to the “resumption of

custodial interrogation” under section 7B-2101.% 1d. at
106, 343 S.E.2d at 521 (noting that the Miranda cases
“are not controlling”). The “resumption of custodial
interrogation” principles apply in the context of an
unambiguous invocation of rights. See Davis, 512 U.S.
at 459-61, 114 S.Ct. at 2355-56 (holding that law
enforcement officers must cease questioning after an
unambiguous invocation of the right to counsel and
cannot resume questioning until counsel is present or the
defendant reinitiates communication). This Court did not
address ambiguous statements, nor did it affirmatively
hold that the protections afforded by subdivision (a)(3)
are capped at those afforded to adults under Miranda.
Therefore, I agree with the Court of Appeals' conclusion
that the “case law regarding invocation of the Miranda
rights guaranteed by the federal Constitution and codified
in subsections 7B-2101(a)(1), (2), and (4) does not control
our analysis of a juvenile's ambiguous statement possibly
invoking the purely statutory right granted by our State's
General Assembly in section 7B-2101(a)(3).” Saldierna,
— N.C.App. at ——, 775 S.E.2d at 332.

99804 It is well established that juveniles differ from
adults in significant ways and that these differences
are especially relevant in the context of custodial
interrogation. See, e.g., Thompson v. Oklahoma, 487 U.S.
815, 835, 108 S.Ct. 2687, 2699, 101 L.Ed.2d 702 (1988)
(plurality opinion) (“Inexperience, less education, and less
intelligence make the teenager less able to evaluate the
consequences of his or her conduct while at the same time
he or she is much more apt to be motivated by mere
emotion or peer pressure than is an adult.”); Gallegos
v. Colorado, 370 U.S. 49, 54, 82 S.Ct. 1209, 1212, 8
L.Ed.2d 325 (1962) (stating that juveniles are “not equal
to the police in knowledge and understanding of the
consequences of the questions and answers being recorded
and ... [are] unable to know how to protect [their] own
interests or row to get the benefits of [their ] constitutional
rights” (emphasis added)); Haley v. Ohio, 332 U.S. 596,
599-600, 68 S.Ct. 302, 304, 92 L.Ed. 224 (1948) (plurality
opinion) (“[W]e cannot believe that a lad of tender years is
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a match for the police in such a contest [as custodial 981A
interrogation].... He needs someone on whom to lean lest
the overpowering presence of the law, as he knows it, crush
him.”). As discussed by the United States Supreme Court

[a] child's age is far more than a chronological fact.
It is a fact that generates commonsense conclusions
about behavior and perception. Such conclusions apply
broadly to children as a class. And, they are self-evident
to anyone who was a child once himself, including any
police officer or judge.

Time and again, this Court has drawn these
commonsense conclusions for itself. We have observed
that children generally are less mature and responsible
than adults, that they often lack the experience,
perspective, and judgment to recognize and avoid
choices that could be detrimental to them, that they
are more vulnerable or susceptible to ... outside
pressures than adults, and so on. Addressing the specific
context of police interrogation, we have observed that
events that would leave a man cold and unimpressed
can overawe and overwhelm a lad in his early
teens. Describing no one child in particular, these
observations restate what any parent knows—indeed,
what any person knows—about children generally.

Our various statements to this effect are far from
unique. The law has historically reflected the same
assumption that children characteristically lack the
capacity to exercise mature judgment and possess only
an incomplete ability to understand the world around
them.

J.D.B. v. North Carolina, 564 U.S. 261, 272-73, 131 S.Ct.
2394,2403, 180 L.Ed.2d 310 (2011) (citations and internal
quotation marks omitted).

North Carolina courts have also acknowledged that
“[jluveniles are awarded special consideration in light
of their youth and limited life experience.” State v.
Oglesby, 361 N.C. 550, 557, 648 S.E.2d 819, 823 (2007)
(Timmons-Goodson, J., dissenting) (citing I re Stallings,
318 N.C. 565, 576, 350 S.E.2d 327, 333 (1986) (Martin,
J., dissenting)); see In re K.D.L., 207 N.C.App. 453, 459,
700 S.E.2d 766, 771 (2010) (“[W]e cannot forget that
police interrogation is inherently coercive—particularly
for young people.” (citations omitted)), disc. rev. denied,
365 N.C. 90, 706 S.E.2d 478 (2011). As discussed by
Justice Harry C. Martin in his dissent to this Court's
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decision in In re Stallings, “Juveniles are not, after all
miniature adults. Our criminal justice system recognizes
that 981* their immaturity and vulnerability sometimes
warrant protections well beyond those afforded adults.
It is primarily for that reason that a separate juvenile
code with separate juvenile procedures exists.” 318 N.C.
at 576, 350 S.E.2d at 333 (Martin, J., dissenting).
Justice H. Martin goes on to explain that the Juvenile
Code demonstrates “legislative intent to provide broader
protections to juveniles.” See id. at 577, 350 S.E.2d at
333. Furthermore, “at least two empirical studies show
that ‘the vast majority of juveniles are simply incapable
of understanding their Miranda rights and the meaning
of waiving those rights.” ” Oglesby, 361 N.C. at 559
n.3, 648 S.E.2d at 824 n.3 (citation omitted); see Cara
A. Gardner, Recent Developments, Fuailing to Serve and
Protect: A Proposal for an Amendment to a Juvenile's
Right to a Parent, Guardian, or Custodian During a Police
Interrogation after State v. Oglesby, 86 N.C. L. Rev.
1685, 1698-99 (2008) [hereinafter Fuailing to Serve and
Protect] (“[R]esearch has revealed that 9988 only 20.9%
of juveniles understand the standard Miranda warnings....
[and] many d[o] not understand that [their right to
an attorney means that] the attorney could actually be
present during police questioning rather than at some later
time. ... This may indicate that juveniles in North Carolina
also have difficulty understanding that they have the right
to have a parent ... present during an interrogation rather
than at some later time.” (footnotes omitted)). Therefore,
it is reasonable to believe that juveniles should be afforded
greater protections when seeking to have a parent present.
See Fuailing to Serve and Protect at 1695 (“The reason a
juvenile in a custodial interrogation has a right to the
presence of a parent, guardian, or custodian is presumably
so that the adult may assist in protecting the juvenile's
rights.”).

For these reasons, I would hold that when a juvenile
makes an ambiguous statement relating to his or her
statutory right to have a parent present during a custodial
interrogation, law enforcement officers are required to
ask clarifying questions to determine whether the juvenile
desires to have his or her parent present before the juvenile
answers any questions. Specifically, Miranda precedent
is not binding on a juvenile's statutory rights under
N.C.G.S.§7B-2101(a)(3), and I believe that a juvenile can
be afforded greater protection than that afforded under
Miranda when attempting to invoke his or her statutory
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right. Additionally, as discussed above, juveniles are not
able to fully understand the consequences of their actions
and are more likely to submit to pressure. Most adults are
nervous and apprehensive when stopped by a uniformed
officer even in relatively trivial situations such as routine
traffic stops. Imagine then the apprehension, fear, and
confusion of a teenager who finds himself under the power
and authority of a law enforcement officer. Faced with this
pressure, it stands to 9810 reason that many juveniles
will be unable to unequivocally and unambiguously
articulate their desire to have a parent present before
police interrogation begins and will certainly lack the
ability to appreciate the legal significance of this statutory
protection. According to the majority, defendant “never
gave any indication that he wanted to have [his mother]
present for his interrogation, nor did he condition his
interview on first speaking with her. Instead, defendant
simply asked to call her.” This standard expects far too
much of the typical juvenile being held in police custody
and does not comport with our legislature's intent to
protect juveniles' rights.

I also disagree with the State's argument that requiring
law enforcement officers to ask clarifying questions would
place an unreasonable burden on them. The burden,
if any, would be slight. In this case, Detective Kelly
could have asked a simple question to clarify defendant's
intent when he said, “Um, Can I call my mom?” or
to ascertain his desire after he was unable to contact
her, such as “Do you want your mother present before
I ask you any questions?” Defendant's response of
“no” would leave the detective free to continue the
custodial interrogation, whereas the response of “yes”
would be considered an unambiguous invocation of his
right, and the interrogation must therefore immediately
cease. Regardless, “the structure of the juvenile code”
is “persuasive evidence ... that the legislature intended
to favor juvenile protections over law enforcement
expediency.” In re Stallings, 318 N.C. at 576, 350
S.E.2d at 333 (emphasis added). Thus, because the
majority's holding fails to take into account the significant
differences between juveniles and adults and improperly
caps the protection of juveniles' statutory rights under
section 7B-2101, I respectfully dissent.

ell I iZa7ons
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Footnotes

1

Before 2015, the pertinent part of the statute read: “When the juvenile is less than 14 years of age, no in-custody admission
or confession resulting from interrogation may be admitted into evidence unless the confession or admission was made
in the presence of the juvenile's parent, guardian, custodian, or attorney.” N.C.G.S. § 7B-2101(b) (2013). In 2015, the
General Assembly amended subsection 7B-2101(b) to raise the relevant age limit to “less than 16 years of age.” Act of
May 26, 2015, ch. 58, sec. 1.1, 2015 N.C. Sess. Laws 126, 126.

2 Subsection 7B-2101(a) states that prior to being questioned “[a]ny juvenile in custody must be advised”:
(1) That the juvenile has a right to remain silent;
(2) That any statement the juvenile does make can be and may be used against the juvenile;
(3) That the juvenile has a right to have a parent, guardian, or custodian present during questioning; and
(4) That the juvenile has a right to consult with an attorney and that one will be appointed for the juvenile if the
juvenile is not represented and wants representation.
N.C.G.S. § 7B-2101(a) (2015).
3 Golphin did not address a juvenile defendant's right to have a parent present under N.C.G.S. § 7B-2101(a)(3).
4 The following conversation occurred after Detective Kelly advised defendant of his rights:
[Defendant]: Um, Can | call my mom?
[Det. Kelly]: Call your mom now?
[Defendant]: She's on her um. | think she is on her lunch now.
[Det. Kelly]: You want to call her now before we talk?
[Det. Kelly to other officers]: He wants to call his mom.
(Emphases added.)

5 Under the law as it currently stands, | understand how the majority and the Court of Appeals reached the conclusion that
defendant's statement was ambiguous. See State v. Branham, 153 N.C.App. 91, 98-99, 569 S.E.2d 24, 28-29 (2002)
(concluding that the juvenile defendant unambiguously invoked his right when he had officers write on the juvenile rights
form that he wanted his mother present before questioning); see also State v. Smith, 317 N.C. 100, 106, 343 S.E.2d
518, 521 (1986) (finding that the juvenile defendant unambiguously invoked his right when he requested that his mom be
brought to the station), abrogated in part on other grounds by State v. Buchanan, 353 N.C. 332, 543 S.E.2d 823 (2001).
But see State v. Oglesby, 361 N.C. 550, 558-59, 648 S.E.2d 819, 824 (2007) (Timmons-Goodson, J., dissenting) (stating,
in regards to a juvenile defendant's request to call his aunt, that “it is uncontested that ... the juvenile's confession in this
case would be inadmissible if the individual requested had fallen into the requisite category”). For the reasons stated more
thoroughly below, however, juvenile defendants are provided greater protections than their adult counterparts, especially
in regards to a juvenile's statutory right and protection to have a parent present.

6 Smith discussed a juvenile's rights under to N.C.G.S. § 7A-595, which is the original codification of the rights afforded
to juveniles in section 7B—2101. Section 7A-595 was repealed in 1999 and recodified as part of the Juvenile Code. See
Act of Oct. 22, 1998, ch. 202, secs. 5, 6, 1997 N.C. Sess. Laws (Reg. Sess. 1998) 695, 742, 809. The two sections are
substantively the same.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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- KeyCite Red Flag - Severe Negative Treatment
Reversed by State v. Saldierna, N.C., December 21, 2016

242 N.C.App. 347
Court of Appeals of North Carolina.

STATE of North Carolina
V.
Felix Ricardo SALDIERNA.

131

No. COA14-1345.
|

July 21, 2015.

Synopsis
Background: Juvenile defendant pleaded guilty in the 141
Superior Court, Mecklenburg County, Jesse B. Caldwell,
J., to felony breaking and entering and conspiracy to

commit breaking and entering. He appealed.

| oMings: The Court of Appeals, Stephens, J., held that:

[1] defendant's request to call his mother was not an
unambiguous invocation of statutory right of juvenile to
have parent present during police questioning, and 51
[2] defendant' request to call his mother was an ambiguous
statement that possibly implicated his statutory right to
have a parent present during custodial interrogation, such
that officer interviewing defendant was required to clarify
meaning of statement before continuing with questioning.

Vacated, reversed, and remanded.

West Headnotes (7)

]1 I rif inaH a2
&= Illegally obtained evidence 191

I rif inaH a2
&= Evidence wrongfully obtained

Appellate review of a trial court's denial
of a motion to suppress is strictly limited
to determining whether the trial judge's
underlying findings of fact are supported by
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competent evidence, in which event they are
conclusively binding on appeal, and whether
those factual findings in turn support the
judge's ultimate conclusions of law.

1 Cases that cite this headnote

I rif inaH a2

&= Scope of Inquiry
The trial court's conclusions of law are fully
reviewable on appeal.

Cases that cite this headnote

I rif inaH a2
@= Statements, confessions, and admissions

I rif inaH a2
&= Admission, statements, and confessions

To determine whether an interrogation has
violated a defendant's rights, the appellate
court reviews the findings and conclusions of
the trial court.

Cases that cite this headnote

n7anS

@= Presence, availability, or consultation of
parent or guardian

Juvenile suspect's request to call his mother
was not an unambiguous invocation of
statutory right to have parent present
during police questioning; juvenile made no
unequivocal request to have mother present
during questioning, nor did he make any
written notation of that request on waiver
form he signed. West's N.C.G.S.A. § 7B-
2101(b).

1 Cases that cite this headnote

I rif inaH a2
&= Invocation of Rights

Invocation of one's Miranda rights must be
clear and unequivocal.

Cases that cite this headnote
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101 I rif inaH a2
& Counsel
A suspect must unambiguously request

counsel to obtain such a right under Miranda;
although a suspect need not speak with the
discrimination of an Oxford don, he must
articulate his desire to have counsel present
sufficiently clearly that a reasonable police
officer in the circumstances would understand
the statement to be a request for an attorney.

Cases that cite this headnote

IAl  6m7an&
@&= Presence, availability, or consultation of

parent or guardian

Juvenile suspect's request to call his mother
was an ambiguous statement that possibly
implicated juvenile's statutory right to have a
parent present during custodial interrogation,
such that officer interviewing juvenile was
required to clarify meaning of juvenile's
statement before continuing with questioning.
West's N.C.G.S.A. §§ 7B-2101(a)(3), (b).

3 Cases that cite this headnote

eed3A Appeal by Defendant from order entered 20
February 2014 by Judge Forrest D. Bridges and judgment
entered 4 June 2014 by Judge Jesse B. Caldwell in
Mecklenburg County Superior Court. Heard in the Court
of Appeals 2 June 2015.

L&ornwys and t a2 Firf s

Attorney General, Roy Cooper, by Assistant Attorney
General, Jennifer St. Clair Watson, for the State.

Goodman Carr, PLLC, Charlotte, by W. Rob Heroy, for
Defendant.

mpinion
STEPHENS, Judge.
e45A In this appeal, we consider a matter of first

impression: Whether an ambiguous statement made by
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a juvenile which implicates his statutory right to have a
parent present during a custodial interrogation requires
that the law enforcement officer conducting the interview
clarify the meaning of the juvenile's statement before
continuing her questioning. For the reasons discussed
herein, we conclude that it does.

ed5% Factual and Procedural Background

This appeal arises from Defendant Felix Ricardo
Saldierna's attempt to suppress a confession he gave to
police officers while in custody. On 17 and 18 December
2012, several homes in Charlotte were broken into,
burglarized, and vandalized. Saldierna was arrested at his
home in Fort Mill, South Carolina on 9 January 2013 in
connection with those crimes. Saldierna, who was then 16
years old, was transported to Moss Justice Center in York
County, South Carolina, where he was questioned by

Detective Aimee ! Kelly of the Charlotte—Mecklenburg
Police Department (“CMPD”). Kelly conducted an
interview with Saldierna in the booking area of the
justice center. Audio of the entire interview was recorded
(“the recording”). The recording reveals the following:
Saldierna stated that he was bilingual, ee43* but read
Spanish better than English. At the start of the interview,
Saldierna told Kelly that his English was “good,” but
that he might ask her to explain some things more
slowly. However, after this remark, Saldierna never clearly
indicated that he did not understand Kelly's questions or
statements.

Before asking Saldierna any questions about the crimes,
Kelly read him his rights and asked him whether he
understood them. During the interview, Kelly gave
Saldierna written Juvenile Waiver of Rights forms in both
English and Spanish. Kelly read each part of the English
language form to Saldierna as he followed along on the
forms in both languages. After reading each paragraph,
Kelly asked Saldierna if he understood the right discussed
in that paragraph and had him initial the copy of the
form in English to indicate that he did. Kelly also asked
Saldierna to confirm verbally that he understood each
right as she read them to him. Saldierna answered “yeah”
to all but one of Kelly's inquiries. Due

5 9

or “yes ma‘am
to the poor quality of the audio recording, Saldierna's
response to Kelly's informing him of his right to have
an attorney present during the interview is unintelligible,

59

but he responded “yes ma‘am’ ” to Kelly's next statement
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and question, “If I want to have a lawyer with me during
questioning one will be provided to me at no cost before
any questioning. Do you understand that?”

Saldierna initialed each statement of rights on the form
and the option “I DO wish to answer questions now
WITHOUT a lawyer, parent, guardian, or custodian here
with me” and signed the form. The transcript of the
recording reveals the following exchange then occurred:

e450 K]elly]: It is 1/9/13. Tt is 12:10PM. [unintelligible
background talking among officers]

[Saldierna]: Um, Can I call my mom?
KJelly]: Call your mom now?

[Saldierna]: She's on her um. I think she is on her lunch
now.

K[elly]: You want to call her now before we talk?
K[elly] [to other officers]: He wants to call his mom.
[Saldierna]: Cause she's on, I think she's on her lunch.

[Other officer]: [unintelligible] He left her a message on
her phone.

[Saldierna]: But she doesn't speak English.
[conversation among officers]

K[elly]: I have mine. Can he dial it from a landline you
think?

[more unintelligible conversation among officers]

[Other officer]: [S]tep back outside and we'll let you call
your mom outside. [unintelligible]. You're going to
have to talk to her. Neither one of us speak Spanish,
ok.

[more unintelligible conversation among officers]

[Saldierna can be heard on phone. Call is not
intelligible.]

[Sound of door closing].

Klelly]: 12:20: Alright Felix, so, let's talk about this
thing going on....

WESTLAW

e49C At this point, Kelly continued her interview with
Saldierna, and, over the course of the next hour, he
confessed his involvement in the incidents in Charlotte the
previous December.

On 22 January 2013, Saldierna was indicted on two
counts of felony breaking and entering and one count
each of conspiracy to commit breaking and entering and
conspiracy to commit common law larceny after breaking

and entering. %2 On 9 October 2013, Saldierna moved to
suppress his confession. The trial court, the Honorable
Forrest D. Bridges, Judge presiding, heard the motion on
31 January 2014, and, at the conclusion of the hearing,
orally denied Saldierna's motion. The court entered a
written order memorializing that ruling on 20 February
2014 that contained the following findings of fact:

ee430 1. That Defendant was in custody.

2. That Defendant was advised of his juvenile rights
pursuant to North Carolina General Statute § 7B—
2101.

3. That Detective Kelly of the Charlotte-
Mecklenburg Police Department advised Defendant

of his juvenile rights.

4. That Defendant was advised of his juvenile rights in
three manners. Defendant was advised of his juvenile
rights in spoken English, in written English, and in
written Spanish.

5. That Defendant indicated that he understood his
juvenile rights as given to him by Detective Kelly.

6. That Defendant indicated he understood his rights
after being given and reviewing a form enumerating
those rights in Spanish.

7. That Defendant indicated he understood that he
had the right to remain silent. Defendant understood
that to mean that he did not have to say anything
or answer any questions. Defendant initialed next to
this right at number 1 on the English rights form
provided to him by Detective Kelly to signify his
understanding.

e49] 8. That Defendant indicated he understood
that anything he said could be used against him.
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Defendant initialed next to this right at number 2 on
the English rights form provided to him by Detective
Kelly to signify his understanding.

9. That Defendant indicated he understood that
he had the right to have a parent, guardian,
or custodian there with him during questioning.
Defendant understood the word parent meant his
mother, father, stepmother, or stepfather. Defendant
understood the word guardian meant the person
responsible for taking care of him. Defendant
understood the word custodian meant the person
in charge of him where he was living. Defendant
initialed next to this right at number 3 on the English
rights form provided to him by Detective Kelly to
signify his understanding.

10. That Defendant indicated he understood that he
had the right to have a lawyer and that he had the
right to have a lawyer there with him at the time to
advise and help him during questioning. Defendant
initialed next to this right at number 4 on the English
rights form provided to him by Detective Kelly to
signify his understanding.

11. That Defendant indicated he understood that if he
wanted a lawyer there with him during questioning, a
lawyer would be provided to him at no cost prior to
questioning. Defendant initialed next to this right at
number 5 on the English rights form provided to him
by Detective Kelly to signify his understanding.

12. That Defendant initialed a space below the
enumerated rights on the English rights form
that stated the following: “I am 14 years old or
more and I understand my rights as explained by
Detective Kelly. I DO wish to answer questions
now, WITHOUT a lawyer, parent, guardian, or
custodian here with me. My decision to answer
questions now is made freely and is my own choice.
No one has threatened me in any way or promised me
special treatment. Because I have decided to answer
questions now, I am signing my name below.”

13. That Defendant's signature appears on the
English rights form below the initialed portions of
the form. Defendant's signature appears next to the
date, 1-9-13, and e493 the time, 12:10. Detective
Kelly signed her name as a witness below Defendant's
signature.
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14. That after being informed of his rights, informing
Detective Kelly he wished to waive those rights, and
signing the rights form, Defendant communicated to
Detective Kelly that he wished to contact his mother
by phone. Defendant was given permission to do so.

15. That Defendant attempted to call his mother, but
was unable to speak to her.

16. That Defendant indicated that his mother was on
her lunch break at the time he tried to contact her.

17. That Defendant did not at that time or any other
time indicate that he changed his mind regarding his
desire to speak to Detective Kelly. That Defendant
did not eed44C at that time or any other time indicate
that he revoked his waiver.

18. That Defendant only asked to speak to his
mother.

19. That Defendant did not make his interview
conditional on having his mother present or
conditional on speaking to his mother.

20. That Defendant did not ask to have his mother
present at the interview site.

21. That, upon review of the totality of the
circumstances, the [cJourt finds that Defendant's
request to speak to his mother was at best an
ambiguous request to speak to his mother.

22. That at no time did Defendant make an
unambiguous request to have his mother present
during questioning.

23. That Defendant never indicated that his mother
was on the way or could be present during
questioning.

24. That Defendant made no request for a delay of
questioning.

Based upon those findings, the trial court made the
following conclusions of law:

1. That the State carried its burden by a
preponderance of the evidence that Defendant
knowingly, willingly, and understandingly waived his
juvenile rights.
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e494 2. That the interview process in this case was
consistent with the interrogation procedures as set
forth in North Carolina General Statute § 7B-2101.

3. That none of Defendant's State or Federal rights
were violated during the interview conducted of
Defendant.

4. That statements made by Defendant were not
gathered as a result of any State or Federal rights
violation.

On 4 June 2014, Saldierna came back before the
trial court, the Honorable Jesse B. Caldwell, Judge
presiding, and entered guilty pleas to two charges each
of felony breaking and entering and conspiracy to
commit breaking and entering, specifically reserving his
right to appeal the denial of his motion to suppress. The
court imposed a sentence of 6-17 months, suspended
that sentence, and placed Saldierna on 36 months of
supervised probation. Saldierna gave notice of appeal
in open court.

Discussion

Saldierna argues that the trial court erred in denying
his motion to suppress the confession he gave to Kelly.
Specifically, Saldierna contends that: (1) his request
to call his mother was an unambiguous invocation of
his right to have a parent present during a custodial
interrogation, and that, in the alternative, (2) if his request
was ambiguous, due to Saldierna's status as a juvenile,
Kelly was required to make further inquiries to clarify
whether he actually meant that he was invoking his right
to end the interrogation until his mother was present.

1 Standard of review
111 131 141
motion to suppress is “strictly limited to determining
whether the trial judge's underlying findings of fact are
supported by competent evidence, in which event they are
conclusively binding on appeal, and whether those factual
findings in turn support the judge's ultimate conclusions
of law.” State v. Cooke, 306 N.C. 132, 134, 291 S.E.2d
618, 619 (1982) (citations omitted). “The trial court's
conclusions of law ... are fully reviewable on appeal.” State
v. Hughes, 353 N.C. 200, 208, 539 S.E.2d 625, 631 (2000).
Likewise, “[t]o determine whether the interrogation has
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Our review of a trial court's denial of a

violated [the] defendant's rights, we review the findings
and conclusions of the trial court.” State v. Branham, 153
N.C.App. 91, 95, 569 S.E.2d 24, 27 (2002).

Here, Saldierna fails to specify which findings of fact he
challenges as unsupported by competent evidence, but he
does assert that his request to call his mother “was not
ambiguous[ ] and that he directly e495 sought to have
a parent present [during the interview].” Accordingly,
we consider whether competent evidence before the trial
court supported findings of fact 18-22, which address that
factual issue.

Saldierna alternatively contends that, if his request to call
his mother was ambiguous, Kelly was required to clarify
whether Saldierna was invoking his right to have a parent
present during a custodial interrogation as guaranteed
by section 7B2101. Finally, Saldierna ee44] argues that
the trial court did not appropriately consider his juvenile
status in determining that his waiver of rights was knowing
and voluntary. As with his arguments regarding the trial
court's findings of fact, Saldierna's challenges to the trial
court's conclusions of law are not clearly identified and
delineated. However, his arguments appear to implicate
both conclusions of law 1 and 2, and thus, we further
consider whether each is supported by the trial court's
findings of fact.

1I. Findings of fact 18-22: clarity of request to have a
parent present during interview

Saldierna first contends that his question—“Can I call
my mom?”—is similar to the unambiguous requests to
have a parent present made by the juvenile defendants in
Branham and State v. Smith, 317 N.C. 100, 343 S.E.2d
518 (1986), overruled in part on other grounds by State v.
Buchanan, 353 N.C. 332, 543 S.E.2d 823 (2001). We find
both cases distinguishable and hold that the trial court's
findings of fact, specifically that Saldierna's request to
speak to his mother was “at best an ambiguous request”
and that Saldierna never made an “unambiguous request

2

to have his mother present during questioning [,]” are

supported by competent evidence.

In Branham, “[a]fter being advised of his juvenile rights,
[the] defendant indicated and had the officers write on the
form that he wanted his mother present. Although she was
in the building at the time of the interrogation, the officers
did not bring her to [the] defendant, but told him he could
continue with his statement anyway.” 153 N.C.App. at
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93, 569 S.E.2d at 25. The defendant subsequently gave
the officers a confession that was later admitted against
him at trial. Id This Court held that, “[b]ecause [the]
defendant invoked his right to have a parent present
during interrogation, all interrogation should have ceased.
Since it did not, the trial court erred by denying [the]
defendant's motion to suppress his statement, which was
elicited in violation of [section] 7B-2101.” Id. at 99, 569
S.E.2d at 29.

Similarly, in Smith, the “defendant, after being advised of
his statutory right to have a parent present during police
questioning, requested e499 that his mother be brought
to the station.” 317 N.C. at 107, 343 S.E.2d at 522. Despite
a clear and undisputed request to wait until his mother
arrived before the interrogation resumed, various police
officers continued to provide the defendant information
about what his co-defendant was claiming and to ask the
defendant whether he wanted give his side of the story.
Id. 1t was that ongoing engagement with the juvenile
defendant following his clear request to have a parent
present that resulted in a new trial for the defendant. /d.
at 108, 343 S.E.2d at 522.

I51 Here, in contrast, Saldierna made a request to call
his mother, but made no unequivocal verbal request to
have his mother present during questioning, as in Smith,
nor did he make any written notation of that request
on the waiver form he signed, as in Branham. A careful
reading of Saldierna's arguments to this Court shows
an alternative contention that his ambiguous request to
call his mother should be interpreted in the totality of
the circumstances as an invocation of his right to have
a parent present during the interview. While we decline
Saldierna's invitation to reach that interpretation, our
discussion in Part III manifests our concern that this
ambiguous statement calls into question the trial court's
conclusion of law that no violation of his rights occurred.

II1. Conclusion of law 2: compliance with section 7B-2101
Saldierna's primary argument on appeal is that, if his
request to call his mother was an ambiguous statement
possibly implicating his right under section 7B-2101 to
have a parent present during the custodial interrogation,
Kelly was required to “clarify[ his] desire to proceed
without his mother” before she continued questioning
him. We find Saldierna's contentions on this point
persuasive.
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In recognition of the special status of persons under the
age of eighteen, our State's Juvenile Code provides specific
interrogation procedures for juveniles:

eed43 Any juvenile in custody must be advised prior
to questioning:

(1) That the juvenile has a right to remain silent;

(2) That any statement the juvenile does make can be
and may be used against the juvenile;

(3) That the juvenile has a right to have a parent,
guardian, or custodian present during questioning; and

€490 (4) That the juvenile has a right to consult with
an attorney and that one will be appointed for the
juvenile if the juvenile is not represented and wants
representation.

N.C. Gen.Stat. § 7B-2101(a) (2013). 3 Subsections (a)(1),
(2), and (4) of this statute simply codify the so-called
Miranda rights guaranteed to both adults and juveniles by
the Fifth Amendment to the United States Constitution.
See Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16
L.Ed.2d 694 (1966) (holding that all persons subjected to
custodial police interrogations must be advised of their
rights to remain silent and to counsel and informed that
any statements they make may be used against them in a
later legal proceeding). However, subsection (a)(3) is not
the codification of a federal constitutional right, but rather
our General Assembly's grant to the juveniles of North
Carolina of a purely statutory protection in addition to
those identified in Miranda. See, e.g., State v. Fincher, 309
N.C. 1, 12, 305 S.E.2d 685, 692 (1983) (“The failure to
advise [the juvenile] defendant of his right to have a parent,
custodian or guardian present during questioning is not
an error of constitutional magnitude because this privilege
is statutory in origin and does not emanate from the
Constitution.”); see also State v. Yancey, 221 N.C.App.
397, 399, 727 S.E.2d 382, 385 (2012). This distinction is
critical to our resolution of the issue raised by Saldierna.

191 101
their appellate arguments, precedent firmly establishes
that invocation of one's Miranda rights must be clear
and unequivocal. Thus, a “suspect must unambiguously
request counsel.... Although a suspect need not speak
with the discrimination of an Oxford don, he must
articulate his desire to have counsel present sufficiently
clearly that a reasonable police officer in the circumstances

As both Saldierna and the State note in
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would understand the statement to be a request for an
attorney.” Davis v. United States, 512 U.S. 452, 459,
114 S.Ct. 2350, 129 L.Ed.2d 362, 371 (1994) (citations
and internal quotation marks omitted). Accordingly, the
Court explicitly “decline[d] to adopt a rule requiring
officers to ask clarifying questions” when a suspect's
statement regarding counsel is ambiguous. /d. at 461, 114
S.Ct. at 2356, 129 L.Ed.2d at 373. Likewise, our Supreme
Court has held that a juvenile defendant must make an
unambiguous statement in order to invoke his right to
remain silent. State v. Golphin, 352 N.C. 364, 451-52,
533 S.E.2d 168, 225 (2000) (citing, inter alia, Davis ),
cert. denied, e49A 532 U.S. 931, 121 S.Ct. 1380, 149
L.Ed.2d 305 (2001). In that case, the Court found no error
in the admission of the juvenile defendant's inculpatory
statement made after his equivocal comment that “he
didn't want to say anything about the jeep [connected
to a murder].” Id. In sum, with regard to a defendant's
Miranda rights to remain silent and to have an attorney
present during a custodial interrogation, the law is clear:
Such rights must be unequivocally invoked and, where
a defendant makes an ambiguous statement touching on
those rights, law enforcement officials have no obligation
to clarify the defendant's intent or desire. Further, under
Golphin, this rule applies with equal force to juvenile
defendants. See id.

IAl However, this case law regarding invocation of the
Miranda rights guaranteed by the federal Constitution and
codified in subsections 7B-2101(a)(1), (2), and (4) does not
control our analysis of a juvenile's ambiguous statement
possibly invoking the purely statutory right granted by
our State's General Assembly in section 7B-2101(a)(3).
Further, while our appellate courts have addressed ee444
the effect of a juvenile's unambiguous invocation of
his right to have a parent present during a custodial
interrogation, see, e.g., Smith, 317 N.C. at 107, 343 S.E.2d
at 522; Branham, 153 N.C.App. at 93, 569 S.E.2d at 25,
we are aware of no case in this State which has considered
the implications of a juvenile's ambiguous reference to that
protection.

The State urges this Court to apply the same analysis and
rule regarding ambiguity to a juvenile's right to have a
parent present during questioning as we must apply to the
Miranda rights codified in section 7B-2101(a). However,
our review of the provisions of section 7B-2101 reveals an
understanding by our General Assembly that the special
right guaranteed by subsection (a)(3) is different from
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those rights discussed in Miranda and, in turn, reflects the
legislature's intent that law enforcement officers proceed
with great caution in determining whether a juvenile is

attempting to invoke this right. 4

First, and most obviously, the right to have a
parent present during custodial interrogations is not a
constitutional right provided to all suspects of whatever
age. Instead, it is an additional protection specifically
granted through our Juvenile Code to the children of our
State, a right which goes beyond the protections offered
to adult suspects during e49* interrogations. See, e.g.,
N.C. Gen.Stat. § 7B-2101; Fincher, 309 N.C. at 12, 305
S.E.2d at 692. That our legislature would choose to extend
such a special protection to the children of this State is
neither surprising nor unique to the circumstance of police
interrogations. As the United States Supreme Court has
recently observed,

[a] child's age is far more than a chronological fact.
It is a fact that generates commonsense conclusions
about behavior and perception. Such conclusions apply
broadly to children as a class. And, they are self-evident
to anyone who was a child once himself, including any
police officer or judge.

this Court has drawn these

commonsense conclusions for itself. We have observed

Time and again,

that children generally are less mature and responsible
than adults; that they often lack the experience,
perspective, and judgment to recognize and avoid
choices that could be detrimental to them; that they are
more vulnerable or susceptible to outside pressures than
adults; and so on. Addressing the specific context of
police interrogation, we have observed that events that
would leave a man cold and unimpressed can overawe
and overwhelm a lad in his early teens. Describing no
one child in particular, these observations restate what
any parent knows—indeed, what any person knows—
about children generally.

Our various statements to this effect are far from
unique. The law has historically reflected the same
assumption that children characteristically lack the
capacity to exercise mature judgment and possess
only an incomplete ability to understand the world
around them. Like this Court's own generalizations,
the legal disqualifications placed on children as a class
—e.g., limitations on their ability to alienate property,
enter a binding contract enforceable against them, and
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marry without parental consent—exhibit the settled
understanding that the differentiating characteristics of
youth are universal.

J.D.B, — U.S. at ——, 131 S.Ct. at 2403-04, 180
L.Ed.2d at 323-24 (citations, internal quotation marks,

and ellipses omitted). >

eed445 €490 Indeed, section 7B-2101(b) recognizes that

such “ differentiating characteristics of youth” render
certain juveniles particularly dependent on their parents
(or other responsible adults) when faced with custodial
interrogations:

When the juvenile is less than
14 years of age, no in-custody
admission or confession resulting
from interrogation may be admitted
into evidence unless the confession
or admission was made in the
presence of the juvenile's parent,
guardian, custodian, or attorney.
If an attorney is not present, the
parent, guardian, or custodian as
well as the juvenile must be advised
of the juvenile's rights as set out
in subsection (a) of this section;
however, a parent, guardian, or
custodian may not waive any right
on behalf of the juvenile.

N.C. Gen.Stat. § 7B-2101(b). In other words, juveniles
under the age of 14 cannot waive their rights to have either
a parental figure or an attorney present when making
an inculpatory statement while in custody, an additional
protection not available to adults in a like situation. See
id. We also take notice that our General Assembly, like
the United States Supreme Court, appears to have found
persuasive concerns about the special vulnerability of
juveniles subject to custodial interrogations: In May 2015,
it amended this statute, applicable to offenses committed

Footnotes

on or after 1 December 2015 to extend the special
protections of subsection 7B-2101(b) to any juvenile “less
than 16 years of age[.]” See 2015 N.C. Sess. Laws 58.
While we recognize that this amendment would not have
applied to Saldierna, even had it been in effect at the
time of the then—16-year—old's custodial interrogation,
we find it instructive that the lawmakers elected by
the citizens of our State have determined that children
only months younger than Saldierna can never waive
the right to have a parental figure or attorney present
during such a high-stakes and potentially life-altering
procedure. This determination by our legislative branch
lends significant additional support to our holding: That
an ambiguous statement touching on a juvenile's right
to have a parent e40C present during an interrogation
triggers a requirement for the interviewing officer to

clarify the juvenile's meaning. 6

In sum, in reviewing the trial court's order denying
Saldierna's motion to suppress his confession, we conclude
that the findings of fact regarding the ambiguous nature
of Saldierna's statement, “Can I call my mom[,]” are
supported by competent evidence. However, because we
conclude that Saldierna's ambiguous statement required
Kelly to clarify whether he was invoking his right to have a
parent present during the interview, we hold that the trial
court erred in concluding that Kelly complied with the
provisions of section 7B-2101. Accordingly, we reverse
the trial court's order, vacate the judgments entered upon
Saldierna's guilty pleas, and remand to the trial court
with instructions to grant the motion to suppress and for
further proceedings.

VACATED, REVERSED, and REMANDED.

Judges BRYANT and DIETZ concur.
LHH i88ons

242 N.C.App. 347, 775 S.E.2d 326

1 Kelly's first name is spelled “Aimee” in the hearing transcript, but the briefs of both parties and some other documents

in the record on appeal spell her name “Amy.”

2 Only these four indictments are included in the record on appeal. However, the transcript of plea lists five additional
offenses, including breaking and entering, conspiracy, and larceny, which were dismissed by the State pursuant to the
plea agreement. The file numbers of those offenses suggest that they arose from the events of December 2012.
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The rights now guaranteed to juveniles pursuant to section 7B—2101 were originally codified in N.C. Gen.Stat. § 7A—
595, which was repealed effective 1 July 1999 and then re-codified as part of our Juvenile Code. See 1998 N.C.
Sess. Laws 202. Although the wording differed slightly in section 7A595, the substance of its subsections (a)(1)-(4) are
indistinguishable from that in subsections (a)(1)-(4) of section 7B—2101.

We offer no opinion regarding Saldierna's assertion that a logical extension of the recent holding in J.D.B. v. North
Carolina, —U.S. ——, 131 S.Ct. 2394, 180 L.Ed.2d 310 (2011), would require that law enforcement officers clarify
ambiguous statements by juveniles which could implicate the Miranda rights included in section 7B-2101, and that, in
turn Golphin must be overruled. That issue is not before us in the instant appeal.

Because it is undisputed that Saldierna was in custody and thus entitled to the protections of section 7B-2101 at the time
of his interview with Kelly, the United States Supreme Court's decision in J.D.B. is not directly applicable to Saldierna's
argument on appeal. SeeJ.D.B., —U.S. at ——, 131 S.Ct. at 2399, 180 L.Ed.2d at 318 (holding that “the age of a child
subjected to police questioning is relevant to the custody analysis of Miranda ”). Nonetheless, this discussion of the well-
recognized distinctions between children and adults in various everyday and legal contexts provides a useful framework
for understanding the provisions of section 7B—2101 and resolving the issues before us in this case.

We find telling Kelly's response when, just after asking to call his mother, Saldierna explained that he believed she was
on her lunch break at that time: “You want to call her now before we talk ?” (Emphasis added). Kelly's question indicates
that she believed Saldierna might be asking to delay the interview, at least until he had a chance to speak to his mother.
The trial court's unchallenged finding of fact establishes that Saldierna was not able to reach his mother before Kelly
resumed her questioning.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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FRIDAY JANUARY 31, 2014

CHARLOTTE, NORTH CAROLINA

PROCEEDINGS

(Whereupon, the following proceedings were
held in open court. The defendant was
present with his attorney, along with
counsel for the State.)

MR. MAHAN: Since this is a defense

will let defense counsel get

THE COURT: All right. Very first

thing. Please swear the interpreter, and I will

take a moment to review the motion.

DAVID MILLER,

called as a Spanish speaking interpreter by

and on behalf of the State to testify, being

first duly sworn was examined and interpreted

English to Spanish as follows:

defendant?

* kK

THE COURT: All right. What says the

MR. HEROY: Your Honor, the defense would
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like to begin by calling Detective Kelly to the
witness stand.

MR. MAHAN: Your Honor, in an effort to
speed things along, we do have a recording of this
incident. The State will stipulate to the
authenticity of this. It is a record. The defense
won't have a problem with that.

MR. HEROY: If they are okay to
stipulating that she was licensed, sworn, on duty
and in Mecklenburg County, all those things, then I
have no objection.

MR. MAHAN: She was working as a
detective with CMPD.

(Interruption in proceedings.)

THE COURT: Okay. Let's go and pick up
where we left off.

Okay. Ready to proceed?

MR. HEROY: Yes, Your Honor.

THE COURT: Okay.

R S 4
ATIMEE KELLY,
called as a witness by and on behalf of
the State to testify, being first duly

sworn was examined and testified as follows:
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VOIR DIRE EXAMINATION
BY MR. HEROY:

) Detective Kelly, were you with the
Charlotte-Mecklenburg Police Department as a
detective on January 9, 20137

A Yes, I was.

0 On that date did you arrest Mr. Saldierna,
the defendant?

A No. He was arrested in York County.

) Is the defendant the individual seated
beside me?

A Yes.

0 Point to him for the record.

MR. HEROY: Ask that the record reflect
that.

0 Did you arrest -- did you participate in
his arrest pursuant to felony warrants that were

obtained against him?

A That's correct.
) Do you know how old he is?
A He was 16 at the time.

0 Was his birthday August 19, 19967

A I would have to look, but that sounds
correct.
0 How many officers did you arrest him with?
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A I believe there was three York County
deputies and myself.

Q What did you do after you placed him
under arrest?

A They transported him to the justice center
in York County.

Q What happened there after the booking?

A I accompanied him to interview him
regarding my case.

0 How many officers were there for the
interview including yourself?

A The officers who made the arrest left.
There was booking deputies at the justice center.

0 How many booking deputies were in there
with you?

A Maybe two.

0 Prior to the start of the interview, did
Mr. Saldierna make any attempts to contact any
family members?

A I was told that one of the York County

detectives tried to call on his behalf.

Q Do you know what happened with that phone
call?

A I believe they got a voice mail.

Q Did you at some point begin interviewing
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Mr. Saldierna?

A Yes, I did.

Q Just to let you know where I am going. I
will briefly cover that and then go back and play
the audio recording of it.

A Sure.

0 There was an audio recording made of the

interview; correct?

A That's correct.

) You have reviewed that?

A I have.

0) When you started the interview, did

Mr. Saldierna make any statements to you about what
level of comprehension he has with regard to the
English language?

A He spoke English clearly and understood
what I was saying. He said he wasn't very good at
reading English.

0 Did he also state that he might have some
issues understanding English as it is spoken as
well?

A I believe he did. He seemed to very
clearly understand what I was asking him.

0 He did make statements to you regarding

that his English was not particularly good?
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A I found it to be fine.

Q The question is, did he make a statement
to you to that effect?

A He may have. I recall the part about the

written English.

Q Did you read him a waiver of juvenile
rights?

A I did.

0 Did he indicate to you what level of

education he completed?

A I want to say it was 9th grade. He
finished or he was in the 9th grade.

Q You did read his juvenile waiver of

rights to him?

A I did.

Q Did he indicate that he understood those
rights?

A Yes.

0 After you finished reading the juvenile

waiver of right to him, did he make any statements?

A He asked to call his mom.
0 Was he allowed to call his mother?
A Yes. Inside the booking room, they don't

allow cell phones, so he had to step outside.

Q Did he use your cell phone to make the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

53a

phone call?

A He did.

) Did he make one phone call, or did he make
several phone calls?

A I don't know how many he made. I don't
know if it was one or two. He apparently didn't
reach his mom, but he reached someone else. Maybe

it was an aunt or someone at that home.

0 Were those calls in English or in Spanish?
A In Spanish.

) You don't understand Spanish?

A No, I don't. I understand very little.

) You don't know what was said during those

phone calls?

A I don't.

0 After the phone call, Mr. Saldierna came
back into the interview room; correct?

A Yes. It was not a room. It was just a
booking area sitting on the bench.

Q Did he initiate conversation after that,
or did you?

A I did.

Q As soon as he came back in, did you say,
"All right, Felix. Let's get talk about this thing

going on" or "let's talk about things going on"?

10
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A Something to that effect, vyes.

Q Did you tell him, "This is not something
that is going to end your life. You know what I am
saying? This is not a huge deal"?

A That sounds right.

Q Then you started the questioning as far as
the breaking and entering; correct?

A That's correct.

0 Did you read any waiver of rights to him
to make sure that if he wanted to have a parent
present with him after that, he could?

A I did not. He never said he wanted his
mother there.

Q As soon as he made the phone call trying
to contact his mother, you didn't go over any of
that, as far as whether or not he was ready to

proceed or not, did you?

A No, I didn't.

0 You just started questioning him?

A That's correct.

0 The audio that we discussed, you turned

that in to the District Attorney's office with the

discovery?
A That's correct.
Q That is the statement or that -- I will

11
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just go ahead and start playing it, and you tell me
if this is the correct statement, if that works for
you.

A Sure.

MR. HEROY: Very quickly, if I may confer
with the DA.

MR. MAHAN: I would rather just start.
Keep playing from there.

BY MR. HEROY:

0 Before we get going with it, is that the
correct body of tapes that we are playing here?

A Yes, it is.

Q I am going to hand you a transcript,
ma'am. It starts once you start reading him the
rights.

Once we are done with that, if it's
incorrect in any way aside from a typo or anything
like that, please let me know.

Ma'am, does that accurately reflect the
interview as it took place?

A Yes.

MR. HEROY: At this time I would move to
admit the interview as Defendant's Exhibit A.

THE COURT: Received.

(The aforementioned document was marked as

12
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Defendant's Exhibit A for identification
and was admitted into evidence.)
BY MR. HEROY:
Q Ma'am, is that transcript that I provided
you accurate?
A Yes.
MR. HEROY: I move at this time to admit
that as Defendant's Exhibit B, Your Honor.
THE COURT: Received.
(The aforementioned document was marked as
Defendant's Exhibit B for identification
and was admitted into evidence.)
BY MR. HEROY:
0 Very briefly, ma'am.
You did have him sign a Juvenile Waiver of
Rights as well?
A That's correct.
Q Is this document marked as State's
Exhibit A the Juvenile Waiver of Rights that you had

Mr. Saldierna sign?

A Yes, it is.

0 It has his signature at the bottom?
A Yes.

0 And his initials?

A Yes.

13
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Q Was that signed before or after he stated
that he wanted to make a phone call to his mother?
A Before.

MR. HEROY: I don't have any further
questions. This is marked as State's Exhibit A. I
don't have any further questions. I may decide to
introduce it later.

THE COURT: All right.

Questions?

MR. MAHAN: Yes, Your Honor. Briefly.

VOIR DIRE EXAMINATION
BY MR. MAHAN:
Q Detective Kelly, how long have you been

with CMPD?

A Eighteen years.

Q How long have you been a detective?

A Three.

0 During your time as a detective and a

CMPD officer, roughly how many in-custody interviews
would you say you have done?

A Dozens. More than that.

0 Prior to interacting with Mr. Saldierna,
had you ever done an interview with a juvenile

defendant before?

14
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A Yes.

Q You have done that also multiple times?
A Yes, I have.

Q In this instance, I just want to be

clear. This happened in York County. That is in
South Carolina; right?

A That's correct.

Q Why was it that he was arrested in
South Carolina?

A That is where he lived.

0 When you were interacting with
Mr. Saldierna, could you understand him?

A Yes, I did.

) Later in the interview after this phase,

did he tell you in understandable terms about

events?
A Yes, he did.
Q Did he relay that information to you in

English or in Spanish?

A English.

0 Did you have any difficulty understanding
him?

A No. I did not.

0 About how long did you talk to him.

Do you remember?

15
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A Forty-five minutes to an hour at most.

Q We just heard the first 12 minutes of
that; right?

A Yes.

Q At no time during that time did you have
any trouble understanding what he was speaking to
you?

A No.

Q Did he always seem to understand your
questions?

A Yes.

0 When you were going over his rights with
him, did you provide him with both an English copy
and a Spanish copy of his rights?

A I did.

Q Did he follow along on that sheet of paper
as you were explaining his rights to him?

A He did.

0 After following along and you reading his
rights to him and letting him review both of those

copies, 1is that when he signed?

A That's correct.

Q That is when he signed that understood his
rights?

A Yes. He followed along and initialed as

16
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we were reading them and then signed at the bottom
after we were finished reading the thing.
Q Then you said you were going to ask him

some questions?

A That's correct.

Q He told you he wanted to call his mom?

A Yes.

0 Why did he tell you he wanted to call his
mom?

A My understanding is that he just wanted

to let her know where he was and that he was
arrested.
) Did he tell you where he thought his mom
was at that time, where he felt he could reach her?
A At work he felt he could catch her. Then

on her lunch break.

0 Did he ever ask to have his mother present
there?

A He did not.

0 Did you explain to him that it was his

right to have his mother there if he wanted her to

be there?

A I did.
0 But he never made that request?
A No. He did not.

17
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Q Did you understand or did you interpret
his request to telephone his mother as a request to
have his mother there present?

A No, I did not.

Q In fact, you provided him with your own
cell phone to call?

A That's correct.

MR. MAHAN: I don't have any further
questions for this witness, Your Honor.

At the appropriate time, the State would
move State's Exhibit A into evidence.

MR. HEROY: No objection.

THE COURT: Let that be received.

(The aforementioned document was marked as

State's Exhibit A for identification

and was admitted into evidence.)

Further questions, Mr. Heroy?

* Kk X
VOIR DIRE EXAMINATION

BY MR. HEROY:

0 Was there any part of that interview that
occurred outside of the microphone?

A No.

MR. HEROY: I don't have any further

questions.

18
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THE COURT: Thank you, ma'am. You may
step down.

Further witnesses?

MR. HEROY: No further witnesses for the
defense, Your Honor.

THE COURT: All right. I will hear from
you.

MR. HEROY: Thank you, Your Honor.
Briefly, I would like to address first some
questions that were asked on cross-examination by
the State. The officer stated that it was her
understanding that the defendant just wanted to let
his mom know where he was. There is no basis in the
transcript for that.

If you look through the transcript, he
just says, "I would like to call my mom. Can I
please call my mom?"

There is no basis for the State to say he
was saying, "Here is where I am. You know where to
pick me up."

What is actually clear from the transcript
is that he tried to call his mother before on
another occasion, and the officer is aware of that.

Once the rights are read, the defendant

says, "I want to call my mom." He goes outside. He

19
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tries to call his mom. It's pretty clear he can't
get in touch with her.

When he comes back in, the officer,
instead of warning the defendant, saying, "Are you
sure you understand these rights? Are you sure you
want to go to court," She says, "Let's get moving.
I want to start with my questions."

Not only that, Your Honor, you can see
that the statements she makes afterward are designed
to lower the defendant's guard. It's not really a
big deal. Let's talk about this. Nobody is trying
to hurt anybody. You are not looking at any real
big trouble here. Let's just answer these
questions.

What should have happened is, "Are you
sure you are okay doing this? We know you tried to
call your mom. You can't get in touch with her.

"The reason that needed to happen is that
it's the State's burden to make sure that the
juvenile's rights are waived knowingly and
voluntarily and fully. At best, we have an
ambiguous waiver here.

The statute clearly states the State has
to show a juvenile's confession is admissible

beforehand. Mr. Saldierna is barely 16 years old.
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There is some questions about his English
comprehension.

Instead of clearing things up, we just get
moving. Also, Your Honor, if you notice in the
transcript, when he comes to a number of those
questions -- you can go back and listen to the CD
again if you care to, if you think that there might
be some issues in the transcript. I have prepared
it as opposed to a neutral witness.

The officer asked, "Do you understand
that? Do you understand that?" You actually don't
hear a verbal response to that, which calls into
question whether or not there is understanding. We
heard that the Spanish waiver was used.

The defendant introduced it into English.
I do not think this is dispositive or the most
important focus. The most important focus is on the
waiver of rights. In going through the cases, I
cited a few cases, Your Honor, Branham (phonetic).

Branham pretty much echoes the other cases
that are cited, as well. Just briefly going through
the cases that are cited by the State.

The first one is State v. Smith. In that
case, the confession was suppressed when the

defendant asked for his mother to be there for
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questioning. Officers came back and reread him his

rights afterwards. He said he wanted to have his
mother there. The Court ordered the statement
suppressed.

The next case, Supreme Court, Davis v.
United States. 1In this case we have an ambiguous
statement where the defendant stated, "Maybe I want
a lawyer." It's not the same as what we have here.
Your Honor, that more or less sets the ground for
what the Court needs to look at for the North
Carolina cases.

They have put a ceiling here as opposed to
the ground floor of what the officers need to do,
North Carolina officers need to do. State v.
Grovin. In that case the issue is booking
questions, whether or not that constitutes
interrogation. I don't think that is really on
point.

We have State v. Flowers. The rights were
read. In that case the defendant comes back
afterwards and said, "I don't understand the
rights," whereas on the scene he said he understood
them.

Lastly, we have State v. Finter. 1In that

case the Court actually held that it was error to
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admit the statements but held that there was no
prejudice. When you look at the totality of the
circumstances in that case, the evidence is
overwhelming enough, with or without the confession
that it wouldn't have made a difference.

I would ask you to grant the Defendant's
motion to suppress the statement.

Thank you, Your Honor.

THE COURT: What says the State?

MR. MAHAN: Yes, Your Honor.

THE COURT: I looked over the State's
brief. The State's argument is essentially that
there is not an unequivocal request to have the
mother present.

MR. MAHAN: That is the crux of the
State's argument, Your Honor.

THE COURT: You are saying there is a
difference between asking to speak to his mother and
asking to have his mother present?

MR. MAHAN: I think there is a difference
in asking to telephone someone. Some of the cases
have said that -- I know there is a case -- well, I
can't even say that.

There is a difference the State would

distinguish, even asking to step out of the room to
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speak to his mother while she was on site to make a
telephone call. That is a different thing. The
crux of the State's argument is that was an
ambiguous request. The officer testified that she
did not understand this to be an unambiguous request
to have the defendant's mother there.

The United States Supreme Court has failed
to adopt a rule that requires the officer to reask
any of those sorts of questions.

I would point out too, Your Honor, Jjust a
couple of things in response to Mr. Heroy.

He indicated that the State cited
State v. Smith in my brief. I did do that in my
memorandum of law, Your Honor. However, I would
point to the bottom of the first page of the
defense's argument. It devotes a page to
State v. Smith.

There is a paragraph of State v. Smith
there is nearly identical scenario to the incident.
That is just not the case, Your Honor. 1In that case
the defendant asked to have his mother there. They
went out looking for her, actively searching for her
to bring her back there.

Another officer went in and resumed

questioning. That is a different scenario
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entirely. With regard to Gulf, it is not just
booking questions, Your Honor. I believe on

Lexis -- I think it's Page 33 of Your Honor's copy.
The defendant in that instance talks for a little
while and then says, "I am not sure that I want to
talk about this other event" while in the midst of
the interrogation.

The North Carolina Court held that was an
ambiguous request, and it needed to be an
unambiguous request.

THE COURT: Mr. Heroy, what do say about
that, about the -- certainly, if he had said, "I
want to have my mother present," then that is a
pretty clear situation. The State is saying that he
didn't say, "I want to have my mother present."

He said, "I want to make a telephone call
to my mother."

What did you say about that?

MR. HEROY: Your Honor, I would argue that
is the benefit of us not having to present the
burden, Your Honor. The State has got to get this
in. When we are talking about it's ambiguous, it
doesn't cut it with them for us to meet their
burden. TIf the burden had been on us to show the

other way around, it would be a little tougher
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scenario. The ambiguity falls on the State here,
Your Honor.

Additionally, Your Honor, there is nothing
in the transcript to suggest that he just wanted to
let her know that he is there instead -- because we
don't know that he is waiving these rights. We have
got an ambiguous circumstance and given that the
burden is on the State here, I think they would have
to come to some sort of a case that says when a
juvenile defendant makes an ambiguous statement in
that scenario that may suggest this or that, that

that is enough for the State to overcome its

burden.

THE COURT: One more question.

On the waiver form, am I understanding
correctly -- or maybe this was addressed, maybe it
wasn't. The portions of the waiver form that are

completed, did all of that occur before the request
to speak to his mother and then he stepped outside
and made the telephone call?

MR. HEROY: Your Honor, I asked the
officer when I handed her that form when he asked to
make the phone call, and she stated it was all
signed before he asked to make the telephone call.

THE COURT: None of that was executed
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back from the phone call?

HEROY: ©No, Your Honor.

COURT: Anything else?

MAHAN: I would take issue with the
ambiguity or lack thereof is the
State. The State has to prove by a

of the evidence that there was an

unequivocal waiver or a valid waiver that the

defense would

THE

defendant was

have.
COURT: 1In this case, I find that the

in custody. He was advised of his

juvenile rights pursuant to the statute. He was

advise in English and in Spanish.

If I understand correctly, the three

methods were that he was advised orally in English,

he was advised in writing in English, and he was

advised in writing in Spanish.

Those were the three

methods; right?

MR.

Your Honor.

THE

MR.

THE

HEROY: That is what was testified to,

COURT: There was not an interpreter?
HEROY: ©No, Your Honor.

COURT: That the defendant indicated

that he understood those rights, and in response to

questions that were posed to him and after being
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provided with a Spanish language copy of the
juvenile waiver of rights indicated on the English
language juvenile waiver of rights that he
understood the rights; that he had been explained
Rights 1 through 5, including the right to remain
silent. Anything I say can be used against me.

I have the right to have a parent or
guardian or custodian here with me now during
questioning. The guardian means the person
responsible for taking care of me. Custodian means
the person in charge of me where I am living or
staying.

I have the right to talk to a lawyer and
to have a lawyer here with me now to advise and help
me during questioning.

If I want to have a lawyer with me during
questioning, one will be provided to me at no cost
before I am questioned. He also initialed a space
saying, "I am 14 years old or more, and I understand
my rights as explained by Detective Kelly.

"I do wish to answer questions now without
a lawyer, parent, guardian, or custodian here with
me. My decision to answer questions now is made
freely and is my own choice. No one has threatened

me in any way or promised me special treatment
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because I have decided to answer questions now. I
am signing my name below."

There appear his signature, the date, the
time of 12:10, together with witnessed by
Detective Kelly. After being informed of those
rights, after initialing that form to indicate the
waiver of those rights, the defendant communicated
to Detective Kelly that he wished to contact his
mother, and he was given permission to do so.

The defendant stepped outside the
interview room and placed a telephone call. He
placed one or more telephone calls. After doing so,
he returned to the interview room and indicated he
was unable to speak with his mother.

He had mentioned at some point that he
thought that his mother was on her lunch break at
work. Apparently, he was unable to reach her by
telephone.

The defendant did not indicate at that
time or any other time that he had changed his mind;
that he had withdrawn his waiver of his rights or
that he wished to have his mother present before
answering questions.

The defendant did indicate that he wished

to speak with his mother. He did not say or
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otherwise communicate that his agreement to answer
questions posed by the officers was conditioned upon
being able to speak with his mother or having her
present.

Once the defendant returned to the
interview room and Detective Kelly indicated to the
defendant that she wished to proceed with an
interview concerning the alleged events.

The defendant did not again mention any
desire to communicate with or have his mother
present. The totality of these circumstances causes
this Court to find and conclude, first, that the
defendant's mention of his desire to contact his
mother by telephone was at best an ambiguous
reference or an ambiguous request to speak with his
mother.

At no time did the defendant make an
unambiguous request to have his mother present
during questioning or to suspend or delay
questioning until his mother could arrive, nor did
he indicate at any time that his mother either was
on her way or could be present for questioning.

The defendant did not request any delay of
the questioning to procure the presence of his

mother.
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Consequently, based upon the totality of
the circumstances, the Court concludes that the
State carried it burden of proof by a preponderance
of the evidence. That there was a knowing -- that
the waiver of juvenile rights by this defendant was
made knowingly, understandingly and voluntarily;
that the defendant did not make a request for the
presence of his mother or the suspension of
questioning until his mother would have an
opportunity arrive for an interview.

The Court concludes that the interview
process in this case was consistent with
requirements of the North Carolina statute under
GS-7B 101, and that none of this defendant's State
or Federal Constitutional Rights were violated by
any statement obtained from him with respect to his
culpability in the matters under investigation.

Mr. Mahan, if you would prepare an order
to that effect, and I will sign it.

MR. MAHAN: Yes, sir.

THE COURT: Are there other matters to be
addressed?

MR. MAHAN: There are no other matters to
be addressed from the State.

MR. HEROY: I would ask if I could
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approach with the District Attorney.

THE COURT: Yes, sir.

THE COURT: All right. Sounds like the
parties are going to engage in further discussions
about this. There are some details to be worked out
before a plea is presented. As I said, I will be
happy to make myself available if the State and the
defendant do work out the terms of any plea,
including the possibility of a plea that would
preserve his right to appeal.

All right. That being the case, any other
matters to address this morning?

MR. MAHAN: We don't have any other
matters or business for the Court today, Your Honor.

THE COURT: All right. Adjourn court sine
die.

(Whereupon, at 11:52 a.m., the proceedings

were concluded.)

*x kK

END OF TRANSCRIPT
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STATE OF NORTH CAROLINA

COUNTY OF MECKLENBURG
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IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
FILE NO.: 13-CRS-201161
-62
-64 - 67
13-CRS-202210
-11, -13

STATE OF NORTH CAROLINA

vSs.

FELIX RICARDO SALDIERNA,

CERTIFICATE

Defendant.

I, KYMBERLEE A. HANSON, Official Court
Reporter, Registered Professional
Reporter, do hereby certify that the
foregoing Superior Court hearing was taken
and transcribed by me, and that the
foregoing 34 pages constitute a verbatim
transcription of the testimony of the said
proceedings.

I DO FURTHER CERTIFY that the persons were
present as stated.

I DO FURTHER CERTIFY that I am not of
counsel for or in the employment of any of
the parties to this action, nor do I have
any interest in the result thereof.

IN WITNESS WHEREOF, I have hereunto

subscribed my name, this 20th day of
August, 2014.

f(&@ (oY IV #Mév

KYMBERLEE A. HANSON, RPR
OFFICIAL COURT REPORTER
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF MECKLENBURG FILE NO.: 13-CRS-201161
-62
-64 - 67
13-CRS-202210
-11, -13

STATE OF NORTH CAROLINA
vs. CERTIFICATE OF DELIVERY

FELIX RICARDO SALDIERNA,

Defendant.

* kK x K* %K

THIS IS TO CERTIFY that the transcription
in the above-entitled case was heard before the
Honorable JESSE B. CALDWELL, III, Judge

Presiding, on January 31, 2014, consisting of 34
pages, was requested of KYMBERLEE A. HANSON,
Official Court Reporter for the 26th Judicial
District, on or about June 5, 2014, and was
delivered electronically and/or mailed to the
person(s) indicated below on August 20, 2014.

f(&)‘ Ml #M%-?

KYMBERLEE A. HANSON, RPR
OFFICIAL COURT REPORTER

TRANSCRIPT DELIVERED TO THE FOLLOWING:

ROB HEROY, ESQ.

301 South McDowell Street

Suite 602

Charlotte, North Carolina 28204

ELAINE BOYLES

TRANSCRIPT COORDINATOR

720 East Fourth Street
Charlotte, North Carolina 28202
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STATE OF NORTH CAROLINA
MECKLENBURG COUNTY

@\}\{;{M\THE GENERAL COURT OF JUSTICE
: '&@\-‘%‘?‘i _SUPERIOR COURT DIVISION
b A 'FILE NO. 13CRS201161, 62, 64

" 13CRS201165, 66, 67
13CRS202210, 11, 13

State of North Carolina N
v ORDER
Felix Saldierna, )
Defendant. )

THIS CAUSE COMING before the undersigned Superior Court Judge pursuant to
Defendant’s Motion to Suppress. This Court, having observed the witnesses, considered the
evidence presented, and heard arguments of counsel, makes the following findings of fact and
conclusions of law:

FINDINGS OF FACT

1. That Defendant was in custody.

2. That Defendant was advised of his juvenile rights pursuant to North Carolina General
Statute § 7B-2101.

3. That Detective Kelly of the Charlotte-Mecklenburg Police Department advised
Defendant of his juvenile rights.

4, That Defendant was advised of his juvenile rights in three manners. Defendant was
advised of his juvenile rights in spoken English, in written English, and in written
Spanish.

5. That Defendant indicated that he understood his juvenile rights as given to him by
Detective Kelly.

6. That Defendant indicated he understood his rights after being given and reviewing a form
enumerating those rights in Spanish.

7. That Defendant indicated he understood that he had the right to remain silent. Defendant
understood that to mean that he did not have to say anything or answer any questions.
Defendant initialed next to this right at number 1 on the English rights form provided to
him by Detective Kelly to signify his understanding.

8. That Defendant indicated he understood that anything he said could be used against him.
Defendant initialed next to this right at number 2 on the English rights form provided to
him by Detective Kelly to signify his understanding,

9, That Defendant indicated he understood that he had the right to have a parent, guardian,
or custodian there with him during questioning. Defendant understood the word parent
meant his mother, father, stepmother, or stepfather. Defendant understood the word
guardian meant the person responsible for taking care of him. Defendant understood the




10.

11,

12,

13.

14,

15.

16.

17.

18.

19.

20,
21,

22,

23,

81a

word custodian meant the person in charge of him where he was living. Defendant
initialed next to this right at number 3 on the English rights form provided to him by
Detective Kelly to signify his understanding,

That Defendant indicated he understood that he had the right to have a lawyer and that he
had the right to have a lawyer there with him at the time to advise and help him during
questioning. Defendant initialed next to this right at number 4 on the English rights form
provided to him by Detective Kelly to signify his understanding.

That Defendant indicated he understood that if he wanted a lawyer there with him during
questioning, a lawyer would be provided to him at no cost prior to questioning.
Defendant initialed next to this right at number 5 on the English rights form provided to
him by Detective Kelly to signify his understanding.

That Defendant initialed a space below the enumerated rights on the English rights form
that stated the following: “I am 14 years old or more and I understand my rights as
explained by Detective Kelly, I DO with to answer questions now, WITHOUT a lawyer,
parent, guardian, or custodian here with me. My decision to answer questions now is
made freely and is my own choice. No one has threatened me in any way or promised
me special treatment. Because I have decided to answer questions now, 1 am signing my
name below.”

That Defendant’s signature appears on the English rights form below the initialed
portions of the form, Defendant’s signature appears next to the date, 1-9-13, and the
time, 12:10. Detective Kelly signed her name as a witness below Defendant’s signature.
That after being informed of his rights, informing Detective Kelly he wished to waive
those rights, and signing the rights form, Defendant communicated to Detective Kelly
that he wished to contact his mother by phone. Defendant was given permission to do so.
That Defendant attempted to call his mother, but was unable to speak to her.

That Defendant indicated that his mother was on her lunch break at the time he tried to
contact her, _

That Defendant did not at that time or any other time indicate that he changed his mind
regarding his desire to speak to Detective Kelly. That Defendant did not at that time or
any other time indicate that he revoked his waiver.

That Defendant only asked to speak to his mother.

That Defendant did not make his interview conditional on having his mother present or
conditional on speaking to his mother.

That Defendant did not ask to have his mother present at the interview site,

That, upon review of the totality of the circumstances, the Court finds that Defendant’s
request to speak to his mother was at best an ambiguous request to speak to his mother.
That at no time did Defendant make an unambiguous request to have his mother present
during questioning.

That Defendant never indicated that his mother was on the way or could be present
during questioning.
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24. That Defendant made no request for a delay of questioning,

CONCLUSIONS OF LAW

1. That the State carried its burden by a preponderance of the evidence that Defendant
knowingly, willingly, and understandingly waived his juvenile rights.

2. That the interview process in this case was consistent with the interrogation procedures as
set forth in North Carolina General Statute § 7B-2101,

3, That none of Defendant’s State or Federal rights were violated during the interview
conducted of Defendant.

4. That statements made by Defendant were not gathered as a result of any State or Federal
rights violation,

CONCLUSION

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the Defendant’s
Motion to Suppress shall be denied.

Thisthe AMlay of February, 2014.

Befrest 1. Bydges
Superior Sevrt Judge Presiding
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No. COA 26" Judicial District
North Carolina Court of Appeals

...............

STATE OF NORTH CAROLINA )
APPELLEE )
V. . ) From Mecklenburg County
)
FELIX SALDIERNA ) Nos. 13CRS201161, 64;
APPELLANT ) 13CRS202210, 213

ORGANIZATION OF TRIAL TRIBUNAL

Defendant was charged by arrest warrant with multiple counts of breaking
and entering and conspiracy to do the same for offenses alleged to have occurred
on multiple offense dates in December, 2012, in Mecklenburg County, North
Carolina. The Mecklenburg County Grand Jury subsequently returned indictments
1n those cases.

Defendant filed a motion to suppress his confession. That motion was heard
by the Honorable Forrest Bridges on January 31, 2014, Judge Bridges orally
denied the motion to suppress following the hearing, and subsequently issued a
written order, filed on February 20, 2014.

Defendant came before the Court on June 4, 2014, where he entered a guilty
plea in which he reserved his right to appeal the denial of his motion to suppress.
Defendant received a probationary sentence invelving an mtermediate sanction.
He orally entered notice of appeal in open court immediately following his entry of
the plea.

The record on appeal was filed in the Court of Appeals on J7-(5-/ Y and
was docketed on . K1Y




85a

.
-.ZW

APPEARANCE OF COUNSEL

W. Rob Heroy, Attorney at Law, represented Defendant-Appellant at the
trial level.

Joshua Mahan, Assistant District Attorney, Twenty-Sixth Prosecutorial
District, represented the State of North Carolina at the trial level.
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STATE OF NORTH CAROLINA File # 13-CRS-201164
County of Mecklenburg Film #
The State of North Carolina In The General Court of Justice

Superior Court Division
vs.
January 22, 2013
Felix Ricardo Saldierna,
Defendant. A ‘

CONSPIRACY TO COMMIT BREAKING, N
ENTERING, AND LARCENY - COMMON
LAW ’

THE JURORS FOR THE STATE UPON THEIR OATH PRESENT that on or about the 18th day
of December, 2012, in Mecklenburg County, Felix Ricardo Saldierna did uniawfully, wilifully, and
feloniously conspire with Brian Martinez, Blanca Abbigail Espincza and Steven Fonseca to commit
the felony of breaking, entering and larceny, G.S. 14-54(2), G.S. 14-72; against William Nunez.

e

Assistant District Attoragy

kR KAk Rk kR Rk kR R Rk Rk kR kR R Rk KRRk R A F Ak Rk AR R Rk kR AR AR Rk kR kR Rk H ko kR kR kR R Rk

WITNESSES:
J. J. Johnson, CMPD J. A, Sterratt PD
D. S. Williams, CMPD ¢A- Kelly, CM?CfT;/I‘\-f:} L

*********************************************************************************;#

The witnesses marked "X" were swwy the undersigned foreman and examined before the
grand jury, and the bill was found to be a true biil by twelve or more grand jurors Rot a
true bill.

I hereby certify that J 5 members of the grand jury concurred im finding this to be a true
bill of indictment.’

This E Z day of ()Pﬂ\) , 20 ES

gl

Grand Jury Foreman

PENDING P/C 12-1218-150801 PRK
Charge Number: 991801 PID: 423391
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STATE OF NORTH CAROLINA File # 13-CRS-202213
County of Mecklenburg Film #
The State of North Carolina In The General Court of Justice

Superior Court Division
vs.
August 12,2013
Felix Ricardo Saldierna,
Defendant.

\//ONSPIRACY TO COMMIT BREAKING
AND ENTERING - COMMON LAW

THE JURORS FOR THE STATE UPON THEIR OATH PRESENT that on or about the 17tk day
of December, 2012, in Mecklenburg County, Felix Ricardo Saldierna did unlawfully, willfully, and
feloniously conspire with Brian Martinez grd Steven Fonseca to commit the felony of breaking and
entering, G.S. 14-54(a), against Cher%nw.

ROUA_

Assistant Disitict Attorney

R i s r L T e L R T R et s s e I I I LTI ™M

WITNESSES:

J. I. Johnson, CMPD I. A. Sterrett, CMPD
D. 8. Williams, CMPD A, C. Keily, CMPD

P T e e e E it I s s T T ]

The witnesses marked "X" were sworp-by the undersigned foreman and examined before the
grand jury, and the bill was found to be X a true bill by twelve or more grand jurors not a
true bili.

I hereby certify that \ [é members of the grand jury concurred in finding this to be a true
bil]l of indictment. '

This )jﬂ day of ﬁéﬂg&* 20 /3

oo Hemdug

Grand Jury F rgman

WAIVED 12-1217-204702
Charge Number: 9018 PID: 423361
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STATE OF NORTH CAROLINA File # 13-CRS-202210

County of Mecklenburg Film #
The State of North Carolina In The General Court of Justice
Superior Court Division
Vs,
August 12, 2013
Felix Ricardo Saldierna, /
Defendant,

FELONIOUS BREAKING AND ENTERING

G.S. 14-54(a) /’
\

THE JURORS FOR.THE STATE UPON THEIR @ATH PRESENT that on or about the [7th
day of December, 2012, in Meckienburg County, Felix Ricardo Saldierna unlawfully and wilifully did
feloniously break and enter a building occupied by Cheyyl Drew, used as a residence, located at 3002
Morning Mist Lane, Charlotte, North Carolina, with t

larceny.

intent to commit a felony therein, to wit:

DR

Assistant District Attorney

R ey N e TS LT FE T E L RS

WITNESSES:

I. J. Johnson, CMPD J. A. Sterrett, CMPD
D. S. Wiiliams, CMPD wti. C. Kelly, CMPD

R R kTR R R R Rk R R E R kR kMR AR R AN Rk R R R Rk R Rk R R Rk R Rk kR R Rk Rk kR Rk k ok h ok Rk Rk kR Rk k ok kK

grand jury, and the bill was found to be a true bill by twelve or more grand jurors not a

The witnesses marked "X" were s§o? by the undersigned foreman and examined before the
true bill.

1 hereby certify that 5 members of the grand jury concurred in finding this to be a true
bill of indictment,

This [';’Cﬂ day of fQM(%LLiF 20 /3 .

(Mo HUWM |

Grand Jury Fereman
5

WAIVED 12-1217-204702
Charge Number: 2212 PID: 423391



STATE OF NORTH CARQLINA
County of Mecklenburg

The State of North Carolina

N
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File # 13-CRS-201161
Film #

In The General Court of Justice

Superior Court Division
Vs,
P January 22, 2013
Felix Ricardo Saldierna, “ff
Defendant.

FELONIOUS BREAKING AND ENTERING \,*~
G.S. 14-54(a)

THE JUROQORS FOR THE STATE UPON THEIR OATH PRESENT that on or about the 18th ./
day of December, 2012, in Mecklenburg County, Felix Ricardo Saldierna unlawfully and wilifully did
feloniously break and enter z building occupied by William Nunez, used as a residencs, located at
10401 Raunleigh Lane, Charlotte, North Carolina, with the intent to commit a felony therein, to wit:
larceny.

Assistant District A‘gtofney

R R R R kR RN R R R R R R E Rk AR R R R R R R R R F R AR AR AR R R R Rk kA KR F KR KRRk Fk Rk AR SRRk R kR R Rn k

WITNESSES:

J.J. Johnson, CMPD J. W
D. S. Williams, CMPD @elly, CMPD ™

kikckkchkkh ko hkkk ko kkkk Rk kR R rkh bk kb Rk kxR kR R Rk kckk kR kb ko k ok Rk k kR kR hkck kR kR pd ko k

The witnesses marked "X" were sworn by the undersigned foreman and examined before the
grand jury, and the bill was found to be _\“_a true bill by twelve or more grand jurors not a
true bill. '

[ hereby certify that } S, members of the grand jury concurred in finding this to be a true
bill of indictment.

This £ 2 dayof JHN : ,20 12 .

s

GrandFiry Foreman

PENDING P/C 12-1218-150801 PRK
Charge Number: 221201 PID: 423391
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
COUNTY OF MECKLENBURG \?)CQ X @O[ )
STATE OF NORTH CAROLINA )
| )
V. ) MOTION TO DISMISS CHARGES
) AND/OR SUPPRESS STATEMENTS e
FELIX SALDIERNA, }
)
DEFENDANT. )
)

NOW COMES the above named Defendant by and through his undé?glgned
attorney and pursuant to N.C.G.S. § 15A-977 and hereby moves this court o suppress
Defendant’s confession and all evidence derivatively obtained from Defendant’s
confession, which was illegally taken from Defendant by detectives with the Charlotte
Mecklenburg Police Department on Januvary 9, 2013, in violation of Defendant’s juvenile
rights under N.C.G.S. § 7B-2101 and the due process rights afforded juveniles under the
U.S. Constitution. See Also: Inre Gault, 387 U.S. 1 (1987). Defendant shows the
following in support of his contentions:

STATEMENT OF FACTS

On January 9, 2013, Detective Kelly, Charlotte-Mecklenburg Police Department,
arrested Defendant at his home in Fort Mili, South Caroling, on breaking and entering
related charges out of Mecklenburg County, North Carolina. Following Defendant’s
arrest, Defendant was taken to a local police station by Detective Kelly and interrogated.
A video recording of that interrogation was not produced, although an audio recording
was made. Defendant made a number of inculpatory statements as a result of that
interrogation which the Defense has reason to believe the State intends to introduce at
trial. Defendant was just under the age of sixteen and a half at the time of his arrest and
interrogation.

Because Defendant was under 18 years of age, Defendant was entitled to the
protections of N.C.G.S. § 7B-2101 and was thus presented with the Juvenile Waiver of
Rights form used by the Charlotte Mecklenburg Police Department. Upon being read
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those rights, Defendant informed Detective Kelly that he wished to speak to his mother
before being questioned.”

Specifically, at approximately the 6:30 mark of the interview, Detective Kelly
reads Defendant his juvenile Miranda rights including the right to speak to his parent.
Following the reading of the rights, Defendant states, I want to talk to my mom. The
Detective resolves any question to Defendant’s desire to speak to his mother by asking
Defendant multiple times in a displeased tone, “you want to call her now before we talk?”
The Defendant responds that he does want to call her. Defendant steps out and calls his
mom, but is unable to reach her.

Defendant was p'ermitted to use a cell phone to call his mother. However,
Defendant was unable to reach his mother. On the audio he can be heard stating in
Spanish that he has been arrested and he wants to talk to her, and for her to call back at
the phone number he called from. In lieu of stopping the interview until Defendant was
permitted to speak to his mother, or even clarifying whether or not Defendant wanted to
proceed given his inability to reach his mother, the Detective told Defendant that it was
time to begin the interview and she began her interrogation of Defendant. Specifically,
following Defendant’s attempts to reach his mother, the first thing Detective Kelly tells
Defendant (at the 12:15 mark of the interview) is “Alright Felix, let’s talk about this
thing.” She then encourages the Defendant to continue without talking to his mother or
having her present, stating at the 13:00 mark of the interview, “this is not a huge deal.
This is not something that is going to end your life. . . I just want to hear your side of the
story.”

The statements of the other detectives in the background (at the 7:40 mark)
indicate that Defendant had also previously attempted to call his mother in the presence
of the officers before the interview started.

As an additional relevant factor, at the beginning of the interview, the Defendant
prefaces things by stating that he is confused by some of the Detectives questions due to
his English-speaking abilities. When the detective asks him if he can read in Eaglish, he
responds, “kind of, a little bit.” He also states that he was not able to pass the ninth
-orade. Another detective in the background can be overheard stating at the 2:50 mark,
“His English s questionable.” During the interview, Defendant sounds confused with
regard to fairly simple questions, such as at the 5:30 mark, he does not understand when
the Detective asks him to sign. Nonetheless, the Detectives also proceed with the
interview without an interpreter, much less a parent.

' Although Defendant’s statement that he desired te speak with his mother and his attempts to call his
mother do not appear in the detective’s interview summary, both can be clearly heard on the audic
recording of his interview.
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Besed on the subsequent illegal interrogation, officers obtained statements which
the Defense reasonably believes the State intends to introduce against Defendant.

ARGUMENT

A. Statement of the Law

The State bears the burden of demonstrating the admissibility of any juvenile
confessions. Specificaily, N.C.G.S. § 7B-2101 provides:

a) Any juvenile in custody must be advised prior to questioning:

() That the juvenile has a right to remain silent;

2) That any statement the juvenile does make can be and may be used
against the juvenile;

(3) That the juvenile has a right fo have a parent, guardian, or custodian

present during questioning; and

(4) That the juvenile has a right to consuit with an attorney and that one will
be appointed for the juvenile if the juvenile is not represented and wants
representation.

(b} When the juvenile is less than 14 years of age, no in-custody admission or
confession resulting from interrogation may be admitted into evidence unless the
confession or admission was made in the presence of the juvenile's parent,
guardian, custodian, or attorney. If an attomey is not present, the parent, guardian,
or custodian as well as the juvenile must be advised of the juvenile's rights as set
out in subsection (a) of this section; however, a parent, guardian, or custodian
may not waive any right on behalf of the juvenile.

(c) If the juvenile indicates in any manner and af any stage of questioning
pursuant to this section that the juvenile does not wish te be questioned further,
the officer shall cease questioning.

(d)  Before admitting into evidence any statement resulting from custodial
interrogation, the court shall find that the juvenile knowingly, willingly, and
understandingly waived the juvenile's rights.

emphasis added. See Also: State v. Branham, 153 N.C. App. 91,99, 569 S.E.2d 24, 29
(2002) (interrogation must cease once a juvenile requests presence of a parent).

A juvenile is defined as a "person who has not reached the person's eighteenth
birthday and is not married, emancipated, or a member of the armed forces of the United
States.” N.C. Gen.Stat. § 7B-101(14)

In State v. Smith, 343 S.E.2d 518,317 N.C. 100 (1986), the Court addressed a
nearly identical scenario to the instant one. In that case Defendant Smith was arrested on
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charges of murder. Defendant Smith was 16 years old? When detectives began
interrogating Smith, he expressed a desire to speak to his mother. When Defendant’s
mother was not immediately located, one of the detectives present resumed his
interrogation of Smith and obtained a confession which was later used at trial against the
Defendant. The Court reversed the decision of the trial court allowing Defendant’s
statements into evidence and reversed his conviction. See Also: State v. Branham, 153
N.C. App. 91, 569 S.E.2d 24 (2002), In re Ewing, 83 N.C. App. 535, 537,350 S.E.2d
887, 888 (1986).

B. Analysis

Any admissions made by Defendant in the instant case are inadmissible for use
against him at trial. Defendant was under 18 years of age at the time. By asking to speak
to his mother prior to questioning, Defendant invoked his rights under N.C.G.S. § 7B-
2101. It is of no moment that Defendant was unable to reach his mother on the phone.
Based on his statement that he wished to speak to her prior to questioning, and his
attempts to call her, Defendant indicated that he was not ready to be questioned without
her. The interview should have ceased at that moment and not continued until
Defendant’s mother was present, or should have simply ceased.

Based on both the plain reading of N.C.G.S. § 7B-2101 and on case law properly
interpreting that statute, suppression of Defendant’s statements is mandatory, and their
admission would constitute reversible error.

Defendant’s interrogation therefore violated both Defendant’s constitutional and
statutory rights, requiring suppression of any evidence seized pursuant to N.C.G.S. §§
7B-2101(d) and 15A-977(a).

C.  Fruit of the Poison Tree |

Under Wong Sun v. United States, both direct and indirect products of unlawful
police conduct are to be suppressed. 371 U.S. 471, 83 S. Ct.407 (1963). That Court held,

In order to make effective the fundamental constitutional guarantees of
sanctity of the home and inviolability of the person, Boyd v. United States,
116 U. S. 616, this Court held nearly half a century ago that evidence
seized during an unlawful ssarch could not constitute proof against the

victim of the search. Heeks v. United States, 232 U. 8 383. The

? The majority opinion concluded that 7B-2101 applies to all proceedings, and is not imited to juvenile
delinquency.
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A

exclusionary prohibition extends as well to the indirect as the direct
products of such invasions.

1d. at 484.

In Defendant’s case, officers violated Defendant’s rights, and any products of that
conduct must be suppressed as frit of the poison tree.

CONCLUSION

WHEREFORE, any evidence directly or derivaiively obtained from Defendant’s
unlawtul interrogation should be suppressed.

This the 9% day of October, 2013

-

W. Rob Heroy

Attorney For Defendant
N.C. Bar # 35339
Goodman, Carr, PLLC

301 S. McDowell St., #602
Charlotte, NC 28204

Ph: (704)372-2770
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing Motion was served on District
Attorney’s Office by depositing a copy thereof in the District Attorney’s pick up box at
the Clerk of Superior Court’s Office.

This the 9" day of October, 2013

W. Rob Heroy
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AFFIDAVIT IN SUPPORT OF MOTION TO SUPPRESS

The undersigned, being first daly sworn, deposes and says the following:

I.

L

That he is an attorney duly licensed and authorized to practice law in the
State of North Carolina;

That he is counsel of record for the Defendant;

Upon information and belief, based upon conversations with the
Defendant and a review of the discovery, Defendant’s interrogation
violated Defendant’s statutory and constitutional rights.

This the 9" day of October. 2013,

Rob Heroy
Attorney for Defendant

Mecklenburg County, North Carolina

Signed and sworn to before me this day by f hb JJ—(’/{ ey

Date: }O[!Q”%

I

ity Official Signature of Notary g
My commission expires: ] - E[;)

-



STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
MECKLENBURG COUNTY SUPERIOR COURT DIVISION
FILE NO. 13CRS201161, 62, 64

13CRS201165, 66, 67

State of North Carolina . }:‘ﬂ #
FlLFE] y 5 MEMORANDUM OF LAW IN
v. JAN 31)20%  OPEOSITION TO DEFENDANT’S
- codes  m |MOTION TO SUPPRESS
Felix Saldiema, & —
Defendant. CLERY OF bU?ﬁT R GOURT

NOW COMES the State of North Carolina by and through the undersigned Assistant
District Attorney for the 26 Prosecutorial District of North Carolina and respectfully shows
unto the Court the following in opposition to Defendant’s Motion to Suppress:

FACTS

The matter before the Court arises out of an in custody interview of the defendant, Felix
Saldierna, (hereinafter “Defendant”). The Defendant is charged with three counts Felony
Breaking and Entering (hereinafter “B/E”), three counts of Felony Larceny After Breaking and
Entering (hereinafter “Larceny After”) and three counts of Felony Conspiracy (hereinafter
“Conspiracy”). Defendant’s birthday is August 19, 1996. On January 8, 2013, Detective Amy
Kelly of the Charlotte-Mecklenburg Police Department obtained warrants against Defendant for
two counts of B/E, two counts of Larceny After and two counts of Conspiracy. Detective Kelly
became aware of Defendant’s role in those incidents through her investigation of the respective
cases and interviews of co-defendants in those cases.

On January 9, 2013, Detective Kelly, along with law enforcement officers from South.
Carolina, arrested Defendant at his home in Fort Mill, South Carolina. Upon his arrest,
Defendant was transported to the Moss Justice Center located in York County, South Carolina
and placed into custody. While Defendant was in custody at the Moss Justice Center, Detective
Kelly conducted an in custody interview of Defendant. The audio of this interview was recorded
by Detective Kelly. Prior to asking Defendant any questions about the charges against him,
Detective Kelly read Defendant the rights afforded to him by North Carolina General Statute § -
7B-2101 (hereinafter “Rights™) and inquired of Defendant whether he understood these Rights as
read to him. During this explanation, Detective Kelly simultaneously gave Defendant a Juvenile
Waiver of Rights Form (hereinafter “Rights Form™). Because Defendant is bi-lingual, a Spanish
copy of the Rights Form was also provided to Defendant. The Rights Form specifically
enumerated Defendant’s Rights in writing. After Detective Kelly advised Defendant of his
Rights, and Defendant had an opportunity to read the Rights Form, Defendant initialed and
signed the Rights Form to acknowledge that he understood his Rights. A copy of the signed
Rights Form is attached hereto as “Exhibit A”.



After Detective Kelly read Defendant his Rights and Defendant acknowledged that he
understood those rights, Defendant told Detective Kelly that he was willing to speak to her and
submit to questioning. Only after informing Detective Kelly of this decision did Defendant ask
to telephone his mother. Defendant can be heard on the recording indicating that he believes his
mother to be on her lunch break at that time. Defendant never requests to have his mother
present. Detective Kelly complies with Defendant’s request to call his mother by allowing him
to use her telephone to make the call. Defendant places the call and speaks to someone on the
other end of the line, predominantly in Spanish. The deputies at the Moss Justice Center can be
heard on the recording informing Defendant that they do not speak Spanish. Defendant does not
reach his mother. Upon conclusion of the phone call, Defendant re-enters the interview room
and the interview is resumed. Defendant does not object to resuming the interview. Defendant
later confesses to all three incidents for which he is charged.

Based on the foregoing facts, Defendant has made a Motion to Suppress alleging that
Defendant’s Rights were violated when the interview was resumed after Defendant was unable
to reach his mother on the telephone.

ARGUMENT

North Carolina General Statute § 7B-2101 outlines interrogation procedures for juveniles.
The State does not contest that Defendant, being born on August 19, 1996, is afforded the
protections of this statute, Juveniles must be advised prior to questioning that they ™. .. [have] a
right to have a parent, guardian, or custodian present during questioning.” N.C.G.S. § 7B-
2101(a)(3)(emphasis added). Further, should a juvenile who is being interrogated indicate *. . .
in any manner . . . that the juvenile does not wish to be questioned further, the officer shall cease
questioning.” N.C.G.S. § 7B-2101(¢). Finally, any waiver of these rights must be made
“knowlingly, willingly, and understandingly.” See N.C.G.S. § 7B-2101(d).

Defendant was advised prior to questioning that he had a right to have his parent or
guardian present. Detective Kelly advised Defendant of this right in three different ways;
Defendant was informed via written English, written Spanish and spoken English. Defendant
signed the Rights Form (Defendant specifically initialed the Rights Form next to this particular
right) to acknowledge his comprehension. Defendant, however, never invoked this right.
Defendant argues that his request to telephone his mother amounted to a request to have her
present, citing Stare v. Smith, 317 N.C. 100 (1986). The defendant in Smith, however, requested
to actually have his mother present — and officers understood that request as demonstrated by
their efforts of leaving and trying to bring the defendant’s mother back to the interrogation to be
with the defendant. Asking to speak to someone by telephone and asking to have someone
present during questioning are two different things entirely. At best this is an ambiguous
request.



Our courts have held that a juvenile’s right to have his parents present is akin to the right
to counsel afforded by Miranda v. Arizona, 384 U.S. 436 (1966), stating that a . . . juvenile’s
right . . . to have a parent present during custodial interrogation, is entitled to similar protection.”
Smith, at 106, It follows that this juvenile right to have a parent present is subject to a similar
analysis when determining whether the right was invoked or not. Davis v. United States held
that an invocation of a defendant’s right to counsel must be unambiguous, stating that a
defendant . . . must articulate his desire to have counsel present sufficiently clearly that a
reasonable police officer in the circumstances would understand the statement to be a request for
an attorney.” 512 11.S. 452, 460 (1994). If a defendant makes an ambiguous request, the Davis
Court “. . . decline{d] to adopt a ruie requiring officers to ask clarifying questions.” Id. at 461.

- In fact, “[i}f the suspect's statement is not an unambiguous or unequivocal request . . . the
officers have no obligation to stop questioning him.” /d at 461-462. The North Carolina
Supreme Court has utilized such an approach before when determining whether a juvenile
invoked a Miranda right. See State v. Golphin, 352 N.C. 364 (2000)(In determining whether or
not juvenite defendant in custodial interrogation invoked right to remain sifent, the Court found
that invocation of the right needed to be made unambiguously by following the reasening in
Davis.).

While the current matter pertains to the right to have a parent present rather than the right
to remain silent, the same analysis is applicable. The guestion becomes whether Defendant
unambiguously invoked his right to have his parent present in this case. Defendant did not.
Defendant’s request to call his mother, after waiving his rights and indicating that he wished to
answer Detective Kelly’s questions, could not have been interpreted as a request to have his
mother present prior to guestioning, and no reasonable officer in similar circumstances would
have interpreted it as such. The only reason Defendant gave for wanting to try to call his mother
at that particular time was that he believed his mother was on her lunch break at that time. Once
he was given the opportunity to call his mother, Defendant entered the interview room and
resumed the interview without pause or question. Defendant did not in any manner indicate that
he wished to cease questioning. In fact, after Defendant placed the phone call, the interview
continued at length with Defendant offering new information pertaining to a third B/E, a B/E in
which his involvement was unknown to Detective Kelly at that point. Because Defendant did
not unambiguously request his mother’s presence, Detective Kelly had no obligation to cease the
interview. Because Defendant did not request the presence of his mother during questioning and
did not in any way indicate to Detective Kelly that he wished to terminate the interview, there
was no violation of N.C.G.S. § 7B-2101(a)(3) or N.C.G.S. § 7TB-2101(c).

Defendant knowingly, willingly and understandingly waived his rights and agreed to talk
to Detective Kelly in this instance. "Whether a waiver is knowingly and intelligently made
depends on the specific facts and circumstances of each case, including the background,
experience, and conduct of the accused.” Stare v. Miller, 344 N.C. 658, 668 (1996)(quoting State

v. Simpson, 314 N.C. 359, 367 {1985)). “The totality of the circumstances must be carefully

-3 -
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scrutinized when determining if a youthful defendant has legitimately waived

his Miranda rights.” Id. (citing State v. Fincher, 309 N.C. 1, 19 (1983)). Defendant’s Rights
were explained in essentially three different ways as outlined above (spoken English, written
English and written Spanish). Defendant indicated he understood everything. As further
indication of his understanding, Defendant signed the Rights Form. He spoke clearly on the
recording and could be clearly understood throughout the process. Defendant indicated to
Detective Kelly that he was currently taking ninth and tenth grade classes in high school.
Though he was only 16 years old, our courts have held that *“. . . youth . . . does not necessarily
render him incapable of waiving his rights knowingly and vohmtarily.” State v. Flowers, 128
N.C. App. 697, 701 (1998)(citing State v. Fincher, 309 N.C. 1, 8 (1983)). Defendant is quick to
point out the fact that it is the State’s burden to show that Defendant’s waiver was valid, but the
State need only show by a preponderance of the evidence that such waiver was valid, 7 The
State has met its burden and shown, by a preponderance of the evidence, that Defendant
knowingly, willingly and understandingly waived his Rights; therefore, there was no violation of
N.C.G.S. § 7B-2101(d) in this case.

There has been no violation of the rights afforded Defendant under N.C.G.S. § 7B-2101
for the forgoing reasons. Because there has been no violation, suppression of Defendant’s
statements to Detective Kelly is not warranted in this case.

CONCLUSION

For the foregoing reasons, the State respectfully requests that the Defendant’s Motion to

Suppress be denied.
STATE @F H CAROLINA
By: ) e,

s fyr
Thisisthe 51~ day of January, 2014.

Joshua D. Mahan
Assistant District Attorney
26% Prosecutorial District
700 E. Trade Street
Charlotts, NC 28202

NC Bar No. 39878
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CERTIFICATE OF SERVICE

The undersigned Assistant District Attormey hereby certifies that the forgoing
Memorandum of Law in Opposition to Defendant’s Motion to Suppress has been served upon
the following attorney of record by hand delivery.

Mr., W. Rob Heroy

Attorney for Defendant

Goodman, Carr, PLLC

301 S. McDowell Street, Suite 602
Charlotte, NC 28204

S vz\)q‘r .
Thisisthe <!~ day of January, 2014.

STATE OF WORTH CAROLINA

Joshua D. Mahan
Assistant District Attorney
26 Prosecutorial District
700 E. Trade Street
Charlotte, NC 28202

NC Bar No. 39878



106a__ Z 5 e

-~ | STATE OF NORTH CAROLINA e CRS2061

MECKLENBURG In The General Court Of Justice
County ] District X Superior Court Division

D Civi Plaintife Addifional File Murmbers
VERSUS

Neme Of Defendant

EXHIBITS/EVIDENCE LOG

3 FELIX SALDIERNA [l PLAINTIFF (P} . [0 DEFENDANT (D)
¢ . ] STATE () BOTH
i Mg'h m ’\‘b SO PP !{QSS Rule 14, General Rules of Practice for the Superior and District Courds
Narmie And Address R Name And Address
JOSH MAHAN ROB HEROY
D Flaintift's Attorney D Prosecuter B Party ]_ [] Defendant's Atforney [: Farty
Exhibit Descriptior And Notes, If Applicable Date Date  |Biclegical (2)iCollecting Agency (3] Hem Received
No. Offered (1) | Admitted ")) Or Retained By [4)
SA  (TUVENILE WAIVER OF RIGHTS 1/31/14 | 1/31/14 MJIONES
DA CD OF DEFENDANT'S INTERVIEW 1/31/14 1/31/14 MIONES
DR COPY OF TRANSCRIPT OF INTERVIEW - 1/31/14 131/14 MIONES
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Appeal Taken
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DNO

General Rules of Practice, Rule 14: Exhibits received by the Clerk shail be removed by the parly offering them {except as otherwise directed by the
Cauirt} within thirty (30) days after final judgment If no appeal is taken; If the case Is apoealed, then, within sixty (60) days after certiffication of & final
decision from the appeilate division. If the party offaring an exhibit fails to remove such article, the Clerk shall write the attomey of record, caliing
affentlon fo provisions of this Rule. If the articles are not remaved within thirty (30) days after maifing of such notice, they may be disposed of by the
Clerk. (NOTE: To give notice the Clerk may use form AQC-G-151. The Clerk may wish to obtain an order of the Court to remove or dispose of
exhibits/evidence in criminal cases.}

RECEIPT FOR RENMOVAL DISPOSITION
Date Of Final Judgment Or Certification Fate Notified In Wiiting Te Remove Exhibits/Evidence Date Disposed Date OF Court Order, If
Applicable
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(3) Indicate here the agency identified by the court as the "collecting agency” for biciogical evidence.
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JUVENILE WAIVER OF RIGHTS
(17 years of age and younger)

L Fz I; X \SO }C L0 NG /é years old, My date of-

bithis ¢ -/5-9 . Myeddrssis 7200~ Mﬁe@ fespm Re) _ [OFFALL S
I have finished the\g grade in school and @@gn_o_t read. I havé been told by B

5 ¢ f | o , who T understand is a police officer/detective that he/éhe would
like to questibn me. This officer/detective has also explained to me and I undelstand that:

E - (1) I have the right to temain silent. That means I do not have to say anything or
answer any questions. ’

E r;' (2) Anything I say can be used against me.

i~ E) (3) Thave the right to have a parent, guardian, or custodian here with me now
during questioning. “Parent” means my mother, father, stepmother or step-

- father. “Guardian means the person responsible for taking care of me.
“Custodian” means the person in charge of me where I am living (staying).

? 2 (4) 1 have the right to talk to a lawyer and to have a lawyer here with me now to
advise and help me during questioning,

T 6 (5) IfIwant to have a lawyer with me during questioning, one will be provided to
me at no cost before I am questioned.

(CHECK ONLY ONE BOX BELOW)

My lawyer, parent, guardian, and/or custodian is/ate here with me now, The
name(s} of the person(s) here with me is/are: - .
I understand my rights as explained by Officer/Detective ,
and I DO wish to answer questions at this time. My decision to answer questlons
now is made freely and is my own choice. No one has threatened me in any way or
plomlsed me special treatment. Because I have decided to answer questions now, 1
am signing my name below. :

F C? Iam 14 vears old or more and [ understand my rights.as.explained by Officer/
Detective 4 4 LA 1DO wish to answer guestions péw.
WITHOUT a lawyer, parent, guardian, ot todiaﬁ—here‘fv"rt}rm{y decision to
answer questions now is made freely and is my own cheice. No ¢ne has threatened
me in any way or promised me special freatment. Because I have decided to '
answer questions now, I am signing my name below. '

Signed: \Vo\w\ C:;\\\W‘(‘(\&x D.ate:'\\Q\w\r\Q*Time:_iJ_;JQ_
Witness: [l / ,@ Witness:
Pnnted: ' /ﬂfa {Kﬁ,ﬂ%/ __Printed: I,

—— t £
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Transcript starting at 4:50:
K You understand I'm a police officer, right?
F: Yes maam

K: Ok, and that | would fike to talk to you about this. And this officer has also explained to me and |
understand that | have the right to remain silent, that means that | don’t have to say anything or answer
any questions. Should be right there number 1 right on there. Do you understand that?

F: [unintelligible} questions?

K: Yes, that Is your right? So do you understand that? if you understand that, put your initials right
there showing that you understand that. On this sheet. On this one. You can put it on both. Anything!
say can be used against me. Do you understand that?

F:Yes maam.

K: I have the right to have a parent guardian or custodian here with me now during questioning. Parent
means my mother, father, stepmother, or stepfather. Guardian means the person responsible for taking
care of me. Custodian means the person in charge of me where | am living. Do you understand that?
Do you want to read that?

F: Yeah.
K: Do you understand that?
F:{no response]

I: I'have the right to talk to a Jawyer and to have a lawyer here with me now to advise and help during
questioning. Do you understand that?

F: [unintelligible]

K:# 1 wantto have a lawyer with me during questioning one will be provided to me at no cost before
any questioning. Do you understand that?

F: Yes maam.

2

K. Ok. Nowiwantto talk to you about some stuff that's happened in Charlotte. And um, [ will tell you
this. There's been some friends of yours that have aiready been questioned about these items and
these issues. And they've been locked up. And that's what | want to talk o you about. Do you want to
help me out and to help me understand what's been going on with some of these cases and talkto me
about this now here?

F: Uh



-

K: Are you willing to talk to me is what 'm asking.
F: Yes maam.

K: Ok. Sotam 14 years or more. Let me see that pen. And | understand my righis as they've been
explained by detective Kelly. | do wish to answer qguestions now without a lawyer, parent, guardian or
custodian here with me? My decision to answer questions now is made freely and is my own choice.

No one has threatenad me in any way or has promised me any special treatment because | have decided
to answer questions now. ! am signing my name below. Do you understand this? [nitial, sign, date and
thme.

[noise]

K: itis 1/8/13. It is 12:10PM. [unintelligible background talking among officers]
F: Um, Can | call my mom?

K: Call your mom now?

F: She's on her um. I think she is on her lunch now.

K: You want to call her now before we talk?

K [to other officers}: He wants to call his mom.

F: Cause she’s on, | think she’s on her lunch.

Other officer: [unintelligible] He left har 2 message on her phone.
F: But she doesn’t speak English.

[conversation among officers]

K: Thave mine. Canhe dial it from a landline you think?

[mare uninteliigible convarsation among officers)

[other officer]: step back outside and we'll let you call your mom outside. [uninteiligibie]. You're going
to have to talk to her. Neither one of us speak Spanish, ok.

[more unintelligible conversation among officers].



9:50: [Felix can be heard on phone. Call is not intelligible.]
10:40 F.[Phone can be heard making a phone call in Spanish]
[Sound of door dlosing].

K: 12:20: Alright Felix, so, let’s talk about this thing going on. Like | said a lot of your friends have been
locked up and everybody’s talking. They're telling me about what’s going on and what you've been up
to. 'm not saying you're the ringfeader of this here thing and sorne kind of mastermind right but | think
you've gone along with these guys and gotten yourself into a little bit of trouble here. This s not
something that’s going to end your life. You know what 'm saying. This is not a huge deal. | know you
guys were going into houses when nobody was home. You weren’t fooking to hurt anybody or anything
like that. Ijustwant to hear your side of the story. We can start off, ['m going to ask you questions |
know the answer to. A lot of thase questions are to tell if you're being truthful to me...

[end of transcript]
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EXHIBITS

Any additional exhibits received into evidence in this case are a necessary part of
the Record on Appeal. Upon request, the Mecklenburg County Clerk of Court will
forward exhibits to the Clerk of the North Carolina Court of Appeals.
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MECKLENBURG COUNTY SUPERIOR COURT DIVISION
FILENQO. [3CRS201161, 62, 64
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13CRS202210, 11, 13

State of North Carolina

ORDER

Felix Saldierna,
Defendant. )

THIS CAUSE COMING before the undersigned Superior Court Judge pursuant to
Defendant’s Motion to Suppress. This Coust, having observed the witnesses, considered the
evidence presented, and heard arguments of counsel, makes the following findings of fact and
conclusions of law:

FINDINGS OF FACT

1. That Defendant was in custody.

That Defendant was advised of his juvenile rights pursuant to North Carolina General

Statute § 7B-2101.

3. That Detective Kelly of the Charlotte-Mecklenburg Police Department advised
Defendant of his juvenile rights.

4. That Defendant was advised of his juvenile rights in three manners. Defendant was

advised of his juvenile rights in spoken Fnglish, in written English, and in written

Spanish.

That Defendant indicated that he understood his juvenile rights as given to him by

Detective Kelly.

6. That Defendant indicated he understood his rights after being given and reviewing a form
enumerating those rights in Spanish.

7. That Defendant indicated he understood that he had the right to remain silent. Defendant
understood that to mean that he did not have to say anything or answer any questions.
Defendant initialed next to this right at number 1 on the English rights form provided to
him by Detective Kelly to signify his understanding. '

8. That Defendant indicated he understood that anything he said could be used against him.
Defendant initialed next to this right at number 2 on the English rights form provided to
him by Detective Kelly to signify his understanding.

9. That Defendant indicated he understood that he had the right to have a parent, guardian,
or custodian there with him during questioning. Defendant understood the word parent
meant his mother, father, stepmother, or stepfather, Defendant understood the word
guardian meant the person responsible for taking care of him. Defendant understood the

o
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10.

I

12.

14.

15.
16.

17.

I
1

1.

8.
g.

word custodian meant the person in charge of him where he was living. Defendant
initialed next to this right at number 3 on the English rights form provided to him by
ctective Kelly to signify his understanding.
That Defendant indicated he understood that he had the right to have a lawyer and that he
had the right to have a lawyer there with him at the time to advise and help him during
questioning. Defendant initialed next to this right at number 4 on the English rights form
provided to him by Detective Kelly to signify his understanding.
That Defendant indicated he understood that if he wanted a lawyer there with him during
questioning, a lawyer would be provided to him at no cost prior to questioning.
Defendant initialed next to this right at number 5 on the English rights form prov1ded to
him by Detective Kelly to signify his understanding. -
That Defendant initialed a space below the enumerated rights on the English rights form
that stated the following: “I am 14 years old or more and I understand my rights as
explained by Detective Kelly. 1 DO with to answer questions now, WITHOUT a lawyer,
parent, guardian, or custodian here with me. My decision to answer questions now is
made freely and is my own choice. No one has threatened me in any way or promised
me special treatment. Because I have decided to answer questions now, [ am signing my
name below.”

. That Defendant’s signature appears on the English rights form below the initialed

portions of the forrn. Defendant’s signature appears next to the date, 1-9-13, and the
time, 12:10. Detective Kelly signed her name as a witness below Defendant’s signature.
That after being informed of his rights, informing Detective Kelly he wished to waive
those rights, and signing the rights form, Defendant comnmunicated to Detective Kelly
that he wished to contact his mother by phone. Defendant was given permission to do so.
That Defendant attempted to call his mother, but was unable to speak to her.

That Defendant indicated that his mother was on her lunch break at the time he tried to
contact her.

That Defendant did not at that time or any other time indicate that he changed his mind
regarding his desire to speak to Detective Kelly. That Defendant did not at that time or
any other time indicate that he revoked his waiver.

That Defendant only asked to speak to his mother.

That Defendant did not make his interview conditional on having his mother present or
conditional on speaking to his mother.

. That Defendant did not ask to have his mother present at the interview site,
. That, upon review of the totality of the circumstances, the Court finds that Defendant’s

request to speak to his mother was at best an ambiguous request to speak to his mother.

. That at no time did Defendant make an unambiguous request to have his mother present

during questioning.

. That Defendant never indicated that his mother was on the way or could be present

during guestioning.



24. That Defendant made no request for a delay of questioning.

CONCLUSIONS OF LAW

t. That the State carried its burden by a preponderance of the evidence that Defendant

knowingly, willingly, and understandingly waived his juvenile rights.

That the interview process in this case was consistent with the interrogation procedures as

set forth in North Carolina General Statute § 7B-2101.

3. That none of Defendant’s State or Federal rights were violated during the interview
conducted of Defendant.

4. That statements made by Defendant were not gathered as a result of any State or Federal
rights violation.

N

CONCLUSION

ITIS THEREFORE ORDERED, ADJUDGED, AND DECREED that the Defendant’s
Motion to Suppress shall be denied.

This the Z%ay of February, 2014,
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STATE OF NORTH CAROLINA 1% 0 lle]

Mecklenburg

County In The General Gourt Of Justice
{1 Disirict [x] Superior Court Division

STATE VERSUS

Neme Cf Defendant

Felix Saidiema TRANSCRIPT OF PLEA

falel=] Age Highest Level Of Educzlion Completed
08/19/1996 17 4 G.S. 15A-1022, 15A-1022.1

NOTE: Use this section ONLY when the Court is rejecling the plea arrangsment.

[_] The ptea arrangement set forth within this transcript is hereby rejected and the clerk shall place this form in the case file. fapsites to pies
arrangements disciosed on or after Decembsr {, 2008}

Dats Name OfF Presiding Judge (Type COr Prinl) Signature Of Presiding Judge

The undersigned jﬁdge having addressed the defendant persanally in open court, finds that the defendant (1) wag duly sworn or

affirmed, (2} entered a piea of [_] guiity [x] guilty pursuant to Afford decision [ no contest, and (3) fﬁsreq“ﬁe flowing answers to
the questions set out below:

e =‘.:;.z\.: ‘
AN g W Answers
1. Arayou zble to hear and understand me? - TR - (1)
2. Do you understand that you have the right to remain silent and that any stat ggu make may be-used : 52) Yes
against you? ) ) ] s -E«.
3. At what grade leval can you read and write? 9 B o - g;(‘f‘l
4. (&). Ara you now under the influence of alcohoal, drugs, narcotics, medicines, pil %mﬁ:g any olher substances’? "*’G”T(:ia) No
(b}. When was the last time you used or consumed any such substance? 5 (4b} ™~
5, Mave the charges been expizined to you by your lawyer, and do you understand the nature of the charges, (5) Yes
and do you understand every element of each charge?
8. (a). Have you and your lawyer discussed the possible defenses, if any, to the charges? (6a) Tes
{b). Are you satisfied with your lawyer's legal services? (Boy___ Yes
7. (a). Do you understand that you have the right to plead not guilly and be tried by a jury? (7a) Yes
{b). Do you understand that at such irial you have the right to conifront and o cress examine witnesses (7b} Yes
against you?
(¢). Do you understand that at a jury trial you have the right to have a jury determine the existence of any
aggravating factors that may apply te your case (and, if applicable, additional sentencing points not related to (7c) Yes
prior convictions) beyend a reasonable doubt?
(d). Co you understand that by your plea(s) you give up these and other valuable constitutional rights to a (7d} Yes
jury trial (and, if applicable, rights related tc sentencing)?
8. Do you understand that, if you are not a citizen of the United States of America, your plea(s) of guiity or no (8) Yes
contest may result in your deportation from this country, your exclusion: from admission to this country, orthe
denial of your naturalization under federal faw?
9. Do you understand that upon conviction of & felony you may forfeit any State licensing privileges you have in ~ (9) _ e
the event that you refuse probaticn or that your probation is revoked? o _ o
10. Do you understand that following a plea of guilty o no contest there are limitations on your right to appeal?  (10)._____¥es
11. Do you understand that your plea of guilty may impact how leng biclogical evidence related to your case (11 ),__ﬂ%ﬁ_

{for example, blood, hair, skin tissue) will be preserved?

AOC-CR-300, Rev. 3/10 (Over)
@ 2010 Administrative Ofiice of the Courts
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{Describe charges, fotal maxirmum punishments, and applicable mandatery minimums for those charges.)

PLEAS

l Count » Date Of
Plea* File Number Na.(s} Offense(s) Offense G.8. No. FM|CL.

12. Do you understand that you are pieading [x] guilty [ ] no contest to the charges shown below? {12) Yes

Maximum

Punishment

13CRS201161 1 | B&E 12/18/2012] 14-54(a)
350 tlgy 1 | Conspire B&E 12/18/2012| 14-54(a)
30853310 1 | B&E 12/18/2012} 14-54(a)
134945392203 1 | Consoire B&E 12/18/2012| 14-54(2)

Qo
ey B e 7

39 mos
24 mos.
39 mos
24 mos

L] See aitached AQG-CR-300A, for additional charges.

*G = Guil
S et TOTAL MAXIMUM PUNISHMENT B 126 mos

MANDATORY MINIMUM FINES & SENTENCES (i any) b

v NOTE TO CLERK: I this column is checked this is an added offense or reduced charge.

T NOTE: Enter punishment cfass if different frorn underlying offense class {punishment class represents a status or enhancement).

13. Do you now perscnally plead guilty [ no contest  to the charges | just described? (13}
14, [ (a) Are you in fact guilty? (14a)
(1 (b) (no contest piea) Da you understand that, upon your plea of no contest, you wiil be treated as being {14b)
guilty whether or not you admit that you are in fact guilty?
(c) (Alford guilty plea)
(1) Do vou now consider it to be in your best interest to plead guilty to the charges | just described? (t4ct)

{2} Do you understand that, upon your "Afford guilty plea,” you will be treated as being guilty whether {14¢2)
or not you admit that you are in fact guily?

115, (Use if aggravating factors are listed below) Have you admitted the existence of the aggravating factors shown (15)
below, have you agreed that there is evidence to support these factors beyond a reascnable doubt, have
you agraed that the Court may accept yeur admission to these faciors, and do you (] understand that you
are waiving any nctice reguirement that the State may have with regard to these aggravating factors
[TJagree that the State has provided you with appropriate notice about these aggravating factors? (i so,
review the aggravaling factors with the defendant.)

[7318. (Use if sentencing points are listed below) Have you admitted the existance of the sentencing points not refated (16}
to prior convictions shown below, have you agreed that there is evidence to support these peinis beyond a
reasonzble doubt, have you agreed that the Court may accept your admissicn fo these poinis, and do you
Ulunderstand that you are waiving any notice requirement that the State may have with regard to these
sentencing points [ agre2 that the State has provided you with apprapriate notice about these
sentencing points? {if so, review iis sentencing poinis with the defendant)

17. Do you understand that you alse have the fight during a sentencing hearing to prove to the Court the (17
existence of any mitigating factors that may apply to your casa?

18. Do you understznd that the courts have approved the practice of plea arrangameants and you can discuss (18)
your plea arrangement with me without fearing my disapproval?

AOQC-CR-300, Side Two, Rev. 310
© 2010 Administrative Office of the Couris

Yes
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File Mo.
STATE VERSUS
Name OF Defendant
Felix Szldiema

19. Have you agreed to plead [x] guiity [} nc contest as part of a plea arrangement? (i so, review fhe terms (19) Yes
of the plea arrangernent as listed in No. 20 below with the defendant)

20. The prosecutor, your lawyer and you have informed the Court that thess are all the terms and conditions of
your plea:

PLEA ARRANGEMENT

DQFM(/&A‘{F \/I/( [Cbl/ 71,1'-}/" 5&\}(/'\((’7 fO/UG /c.)% [/h/V
RS o tlg]  Eor 6 som i ) F g»-/ ] ronThs, sm/w%/

For £ s, f‘g/vjfm ‘/9 Jvf Spli “{L 4/ 1 c:,f

Lo ot Dcﬁm/ A st recara creditor %ﬂf 56“/6/
f:\ hiﬂ 5{;/!11". U@[’M’/‘V"L fesgrety S F"jlf— 713 &]ﬂqf)c;/ %ﬁﬁ

/G/\}af o - Lss ,\,O’ILfO’T %3 Wﬂ/ﬁ'ff

[x] The State dismisses the charge(s) set out on Page Twa, Side Two, of this transcript.

[ The defendant stipulates to restitution to the party(ies) in the amounts set out on "Restitution Worksheet, Notice And Order {Initial
Sentencing)” (ACC-CR-611).

21.1s the plea arrangernent as sat forth within this transcript and as | have just described it to you correct as (21} Yes
being your fulf ples arrangement?

22. Do you now perscnally accept this arrangement? (22} Yes

23. (Other than the plea arrangement bstween you and the prosecutor) has anycne promised yvou anvthing or (23) No
threatened you in any way {o cause you o enter this plea against your wishes?

24 Do you enter this plea of your own fres will, fully understanding what you are doing? (24) Vs

25. Do you agree that there are facis to support your plea  {_] and admission fo aggravating factors (25) Yes -

[ and seniencing poinis not related to prior convictions, and do you consent to the Court hearing &
summary of the evidence?

26, Do you have any questions about what has just been said to you or about anything else connected to your {286) _ Ne
case?

ACKNOWLEDGEMENT BY DEFENDANT

I have read or have heard all of these questions and understand them. The answers shown are the ones | gave in open court and they
are true and accurate. No one has told me to give false answers in order to have the Court accept my plea in this case. The terms and
conditions of the plea as stated within this transcript, if any, are accurate.

Date R
SWORN/AFFIRMED AND\SUBSCRIBED TO BEFORE ME é/ //D/

fa/ / 4 D MCEwmb el Saldler AN

B D D Name Qr Defenderkt (Fype Cr Prini
Dg, uty CSC Assistant C5C Clerk Of Superior Court [,f
T o _ /¢ g

CERTIFICATION BY LAWYER FOR DEFENDANT

{ hereby cer‘lfy that the terms and condat;ons stated within this transcriot, if any, Upon which the defendant’s plea was entered are
correct and they are agreed to by the defendant and myself. | further certify that | have fully explained to the defendant the nature and
elements of the charges to which the defendant is pleading, and the aggravating and mitigating factors and prior record poinis for
sentencing, if any.

/ Name Of Lewyer For Defendeni (Type Or Frint} W{Lawer For Defendant

C (a7
/ CERTIFICATION BY PROSECUTOR

As p{OSeCUtOI’ for th!s Prosecutonai District, | hereby certify that the conditions stated within this transcript if any, are the terms and
conditions agreed to by the defendant and his/her lawyer and myself for the entry of the piea by the defendant to the chargss in this
case. )

i

A £ .
= ol TR e
/

i ; }‘
AQC-CR-300, Page Two, Rev. 3/10
@ 2010 Administrative Cffice of the Courts
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PLEA ADJUDICATION

Upon consideration of the record proper, evidence or factual presentation offered, answers of the defandant, statements of the lawyer for
the defendant, and statemenis of the prosecutor, the undersigned finds that:

There is a factual basis for the entry of the plea (and for the admission as to aggravating factors and/or senfencing poinis);

The defendant is satisfied with his/her lawyer's legal services;

The defendant is competent to stand triaf;

[] The State has provided the defendant with appropriate notice as to the aggravating factors andior points [ 1 The defendant has
waived nolice as to the aggravating facters andfor points; and

5. The plea (and admission; is the informed choice of the defendant and is made freely, soluntaril y and undé(’s\tand:ng

The defendan/?s plea (and admission) |s,{'|ereby accepted by the ouir{;‘c/nd is ordered reco; ed.

B

. N
7 / 4 T N Wm% W

SUPER[O%}SOURT DISMISSALS PU'RSUANT T0 PLEA"ARRANGEMENT

File Na. | Count No.(s} Oﬁenﬁe s}
nersollgs Rz | \
13y lles / Lmyy ne

13t 20067 f Gnipre YF

gl | Leruny g
oswllie | WW/ 5/C

2

P

DISTRICT COURT DISMISSALS PURSUANT TO PLEA ARRANGEMENT

File No. Count No.{s} Offense(s)

CERTIFICATION BY PROSECUTOR

The undersignad prosecutor enters a dismissal 1o the above charges pursuant to a plég arrangement shown on this Transcript Of Plea
Dals

H Name O”Prosecuror{'."yoe Or n‘n ‘ \ Signature OEFroSeTH
pldlid <l Nl

AQC-CR-300, Page Two, Side Two, Rev. 3/10
© 2010 Administrative Offics of the Courts
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STATE OF NORTH CAROLINA

13CRS201167 51
MECKLENBURG County CHARLOTTE Seat of Court

NOTE: [This form is fo be used for (1) felony offense(s) and (2) misdemeanar cffense(s) that are consolicated for In The General Count OF Justice
Judgment vith any felony offense(s). Use AQC-CR-310 for DWI offerise(s).} [] District Superior Court Division

STATE VERSUS JUDGMENT SUSPENDING SENTENCE - FELONY
MNeme OF Defandant

SALDIERNA FELIX RICARDO PUNISHMENT: [JCOMMUNITY INTERMEDIATE
_ {STRUCTURED SENTENCING)
Raca . Sex " Date O"B'S”f'; 611995 {For Offenses Committed On Or After Dec. 1, 2011}
G.S. 15A-1341, 1342, -1343, -1343.2, -1348
Aftarney For State Def. Found Def Waived | Atfomey For Defendant [:] Appoin:eafrt Rpfr {nitials

7 No.

MAHANJOSH - et incigent | atemey | HEROY,ROB Refeined | LCR
The defendant [<] pled guilly (] pursuant to Alford) fo ] was found guilty by a jury of ) pled no contest to

Fite No.(s} Off. Offense Description Offense Date G.8. No. FiM | oe. 2.
13CRS201161 51 {BREAKING AND OR ENTERING (F) 12/18/2012 14-54(A) F H

13CRS201764 51 |CONSPIRACY TO COMMIT BREAKING AND ENTERING 12/18/2012 14-54{A) F I

*NOTE: Enter punishment class if different from underying offense class (punishment cless rpresents @ status or enhancement), PRIOR E 1 D 1 DV
The Court [X]1. has determined, pursuant to G.S. 15A-1340.14, the prior record peints of the defendanttobe _ 9 . RECORD
Any prior racord level paint undar G.S. 15A-1340.14(2)(7) is based on the jury’s deferminalion of this issue LEVEL! D o Ll LIvi
beyond a reasonable doubt or the defendant's admission to this issue.
2. makas no prior record level finding because none is required.
it (NOTE: Block f or 2 MUST be checked.): JeS
. makes no written findings because the prison ferm imposed is within the presurnptive range of sentences authonzed under 3. S 15A-1340.17(c).
. makes the Detemination of aggravating and mitigating factors on the attached AOC-CR-605. -
. makes the Findings of Extraordinary Mitigation set forth on the attached AOC-CR-608. o . B 3
. finds the defendant has provided substantial assistance pursuant to G.S. 90-95(h)(5). AT & E%
. adjudges the defendant to be (check only one) |:| an habitual felon to be sentenced four ciasses,hrgher th
I:] an habitual breaking and entering status offender, t¢ be sentenced as a Class E felon. k ‘e'-”" .
6. finds enhancement pursuant to: [] G.S. 80-85(e){3} (drugs). D G.S. 14-3(c) (hate cnrne
[]G.8. 14-50.22 (gang). || Other:
determination of this issue beyond a reasonable doubt or the defendant's admlssion. ?§ ol
7. finds the above designated offense(s) is a reportable conviction under G.S. 14-208.6 and theréfore imposes
forth on the attached AOC-603C, Page Twao, Side Two, and makes the additional findings and erdgfﬁmﬂﬁ}te
8. finds the above-captioned offense(s) involved the (check ail that appiy) E]physrcal or mentai b2l ~alls s ]
D (¥ No. 7 rof found} and therefore imposes the special conditions of probation set forth on the atf‘é%edv GRS R
Sn5E anE Fat It shail be reported to DMV,
\ and the defendant had a personal relationship

o:-b.mr\)—ao

;,wr

=

oo d DDDDE;;

[:] 3. finds thata D rmalor vehicle Dcommercral motor vehicle was used in the commission of the offg)
[T]1¢. finds this is an offense Involving assault, communicating a threat, or an act defined in G.S. 508-1(a)
as defined by G.8. 50B-1(b) with the victim,

D 11. finds the above-designated offense(s) involved criminal street gang activity. G.S. 14-50.25.

12. did not grant 2 conditional discharge under G.S. 90-98(a) because (check ai that apply} D the defendant refused to consent. E:! {offenses committed
o or after Dec. 1, 2073, only) the Court finds, with the agreement of the District Attorney, that the offender is inappropriate for 2 conditional discharge for
factors related to the ofiense.

D 13. finds that the defendant usad or dispiayad a firearm while cammitting the felony. G.S. 15A-1382.2.

D 14, (for judgmenis entered on or after Dec. 1, 2013, only) finds that this was an offense invelving child abuse or an offense invelving assault or any of the acts as

defined in G.5. 508-1(a) committed against a minor. G.5. 15A-1382.1(a1).

We Court, having considered evidence, argumenis of counsel and staiement of defendant, Orders that the above offenses, if more than one, be

consolidated for judgment and the defendant be imprisoned

for & minimum term of 6 months | for & maximum term of 17 rnonths in the custedy of the N.C. DAC.
D This sentence shall run at the expiration of sentence imposed in file number .
The defendant shall be given credit for 45 days spent in confinement grior to the date of this Judgment as a result of this charge(s} to be applied

toward the Dsentence lmposed above xmpnsonment required for special probation set forth on AQC-CR-603C, F’age Two.
% o SUSPENSION OF SENTENCE . :

3 = S i = 3 e R

Subject to the condrtions set out below, the execu{:on of this sentence Is suspended and the defendani Is placed on E(} supewrsed E} LmsupﬂersBd

prebation for 36 months. )

(] 1. The Counr finds that [tenger. . [ |shorter period of probation is nacsssary than that which is specified in G.8. 15A-1343.2(d).

[T] 2. The Cour finds that it is NOT appropriate to delegate to the Secfion of Cemmunity Cotrections the authority to impose any of the recuiremants in
G.8. 15A-1343.2(g) for community punishment or G.S. 15A-1343.2{f} for infermediate punishment.

D 3. This period of probation ghall begin then the defendant is released from incarcerafion D al the expiration of the sentence in the case below.

File Na. Ofense Counify Court Date

i__j 4. Tha defendant shail comply with the conditicns set forih in fiig number
. 5. The d=fendan1 shail provide a DNA sample pursuant to G.8. 15A-2686.4. (AOC-CR-319 requrred)
3 : e = % MONETARY CONDITIONS Sauie

The efendant shall pay'to.theC|erk o] Sunermr Court the "Total Amount Due" shown below, pius the probation superu S on feei pursuant toa schedu!e'
[} determined by the probation officer. D set gut by the court as follows:

WANE PSF
Costs Fine Restitution® AHomey's Fees  |Comm Serv Fee EHA Fee S5BM Fee Appt Fea/Misc Total Amount Due
$ 354.50 $ $ 3 g $ ) 3 $ 35450

*See aftached "Restiution Workshaet, Notice And Order (Initial Sentencing}” AOC-CR-611, which is incorporated by reference.
[T] The Court finds just cause to waive costs, as ordered on the atiached [ ] AOC-CR-818. [ Other
D Upon payment of the "Total Amount Due," the probation officer may iransfer the defendant io unsupervised probation.

- ACC-CR-803C, Rev, 12/13 Material opposite unmarked squares is to be gisregarded as surplusags:
© 2013 Administrative Office of the Gourts {Over)




File No.
STATE VERSUS ? 13CR3201161 51

Name OF Defendant
SALDIERNAFELIX,RICARDG

NOTE: Use this page in conjunction with AQC-CR-310C, “Impaired Driving - Judgment Suspending Sentence”; AOC-CR-603C, "Judgment
Suspending Sentence - Felony”; AOC-CR-604C, “Judgment Suspending Sentence - Misdemeangr”; AOC-CR-819C, "Conditionai Discharge
Under G.8. 80-86(a)"; AOC-CR-821C, "Condltional Discharge Under G.S. 14-50.29";, AQC-CR-627C, "Conditional Discharge Under G.S. 90-96(al)";
or AOC~CR-628 “Conditional Discharge Under G.S. 14- 204(}:)}" for offenses committed on or after Dec. 1, 2011.

NOTE: The condifions in fhis secfion may not be imposed for defendants placed on probetion for a senfence under G.S. 20-179,
in addition to complying with the reguiar and any special condiilons of probation set forth in the "Judgment Suspending Sentence” entered in the above
case(s), the defendant shall also comply with the following conditions of probation, which may be imposed for any community or intermediate punishment.
[] 1. submit to house arrest with electronic monitoring, remain at the dafendant's residence for a period of [Tldays. [ ]months, abide by all
rules, regulations and directions of the probation officer regarding such monitoring, and pay the fees prescribed in G.8, 15A-1343(c) as provided
under Monetary Conditions. The defendant may leave the residence for the foliowing purpose(s) and as otherwise permitied by the probation
ofg;:er [7 ernployment[ ] counseling[_} a course of study [_| vocational training.
ar:

[12 Complete hours of community service during the first days of the peried of probation, as directed by the judicial service
coordinalor. The fee prescrived by G.S. 143B-708 is )
] not dus because it is assessed in a case adjudicated during the same term of court.

[7] tobe paid [Ipursuant to the schedule set out undsr Monetary Conditions in the *Judgment Suspendlng Sentence.” [ ]within
i days of this Judgment and before beginning service.
er -

[] 3. Submit to the foltowing period(s) of confinement In the custody of the [ ISheriff of this County. [] (other
local confinement facilify). Dand pay jail fees. The defendant shall report in & sober condition to serve the term(s) indicated below.
NOTE: Perods of confinement imposed here must be for two-day or three-day consecutive periods, only, for no mare than six days in a single month, andin no mere
than three separate months during the period of probation. To impose special probafion under G.5. 154-1357, see INTERMEDIATE PUNISHMENTS, balow.

[Date Hour 10 AM [ 2 days Date Hour |0 AM O 2 days Data Hour [O3AM O 2 days
C Pwm 7|3 3 cays O p& | ferD 3 days O pm |0 3 days
Date Hour | AM ] 2 days Dale Hour |0 AM 0 2 days Date Hour | AM 1 2 days
O pim |0 3 days O Pu N 3 days O v | 1T 3 days
Date Hour [0 AM O 2 days Date Hoor |0 AM ‘ [0 2 days [Date Hour O AM [ 2 days
[ FM Ti0 3 cays O pM |0 3 days C pm|™7|C 2 days

D 4. Obtain a substance zbuse assessment monitoring or freatment as follows:

{71 5. (for offenses committed on or after December 1, 2612) Abstain from alcohol consumptien and submit io continttous alcohol monitoring for a period of
days, | months, the Court having found that a substance abuse assessment has identified defandant’s alcohol dependency
or chronic abuse.
|:} 8. Participate in an educational or vocational skills development program as follows:

D 7. Submlt to satell;te~based monltormg if required on the attached AQOC-CR-615, Side Two.
e =R : INTERMEDIATE PUNISHMENTS e -
in addltlon to complymg w1th the regular and any special, community or intermediate conditions of probation set forth in the "Judgment Sus pendmg
Sentence” or herein for the above case(s), the defendant shall alse compily with the foliowing intermediate punishment(s) under G.S. 15A-1340.11(5).

Xl 1. Special Probation - G.S. 15A-1351

For the defendant's active sentence as a condition of special probation, the defendant shall comply with these additional reaular conditions of
orobation: (1) Cbey the rules and regulations of the Division of Adult Correction governing the conduct of inmates while imprisoned, (2) Reparito a
probation officer in the State of North Caroiina within seventy-twe (72) hours of the defendant's discharge from the active term of imprisonment.

A. Serve an active term of 45 days [l menthe [ ] hours Inthe custady of the
(ON.C.DAC.  [Xisherifiof this County. [ Other:

|_‘_] 8. The defendant shall report in a sober condition to begin serving his/her t&rm on:

Day Date Hour (] AM | and shall remain in Day Date Hour (] Am

Ej PM custody until: D PM

[:} C. The defendant shalt again report in a sober condition to continue serving this term on the same day of the week for the next
consecutive weeks, and shall remain in custody during the same hours each week unii! completion of the active sentence ordered.

[C] . This sentence shali be served at the direction of the probation officer within [Cidays [ months of this judgment.
E] E. Pay jait fees. D F. Work refease is recommended. E] 3. Substance abuse treatment is recommended.
[} H.Other:

{1 2. Drug Treamment Court - G.8, 15A-1340.11{3a); 18A-1340.11{8)
Comply with the rules adopied for the program as provided for in Article 62 of Chapter 7A of the General Statutes and report on a regular basis for
a specified iime to participate in court supenvision, drug screening dr testing, and drug or alcahol treatment progeams,

Other:

INTERMEDIATE CONDITIONS OF PROBATION - G.3. 156A-1343(b4)

if sub]ect to mtermedla;e pumshment the defendant shall, in addition to the terms and conditions imposed above, comply with the following infermediate condmons of probqtlon
{1} ¥f required by the dsfendant’s probatlon officer, pedform community service under the supervision of the Section of Community Comrections, and pay the fee requirad by

(.5. 143B-708, but no fee shal} be due if the Court imposed community service as a special condition of probation and assessed the fee in this judgment or any judgment for an
offense adjudicated In the same term of court. (2} Not use, possess, or control alcohol. (3) Remain within the defendant's county of residence unless granted writien permission
te leave by the court or the defendant's probation officer, (4) Participate in any evaluation, counseling, freaiment, or educational pregrant as directed by the probation officer,
keeping all appointments by abiding by the rules, reguiations, and direction of each program. .

AOC-CR-803C, Page Two, Rev12/13 . Material opposite unmarksd squares is to be disregarded as surplusage.
! ! ) {Over)
© 2013 Adminisirative Cffice of the Couris '




STATE OF NORTH CAROLINA

MECKLENBURG County

File No.

13CRS201161

3

In The General Court Of Justice
Superior Court Division

(] District

STATE VERSUS

Name Of Defendant
SALDIERNA,FELIX RICARDO

ADDITIONAL FILE NO.(S) AND OFFENSE(S)

NQTE: Use fhis page in conjunction with all AOC judgment or probationary forms, to list additional offenses of conviction, deferred
proseculion, or conditional discharge addressed in the court’'s order. There are no A, B, C, or other variations of this form,
S0 this page can be used to confinue an offense list from any of the related forms, for any dafe(s) of offense or conviciion.

File No.(s) Off. Offense Description Oifense Date [ G.S. No. F/M | CL. |'E”L'_'-
13CRS202210 51 |BREAKING AND OR ENTERING (F) 121772012 14-54(A) F H
13CR5202213 51 (CONSPIRACY TO COMMIT BREAKING AND ENTERING 12/1772012 14-54(A) F |

ACGC-CR-626, New 12/11
® 2014 Administrative Office of the Courts

*NQTE: Enter punishment class if gifferent from underdying offense class (punishment ciass represents a siatus or enhancemant).

fi Ove’rj



c T %Fﬁe No.
STATE OF NORTH CAROLINA B e .
MECKLENBURG County In The General Court Of Justice.
7] District Superior Court Division
| STATE VERSUS
Name Of Defendant ’ . JUD!C!AL FINDINGS
SALUDIERNAFELIX,RICARDC AS TO REQUIRED
DNA SAMPLE
Raca Sex Date OF Birth
H M L 08/19/19%6 G.8. 15A-266 4, 15A-266.6
File No. G.S. No. Oifense Description
13CRS201161 14-54(A) BREAKING AND OR ENTERING (F)
13CRS201164 14-54(A) CONSPIRACY TO COMMIT BREAKING AND ENTERING
13CRS202210 14-54(A} BREAKING AND OR ENTERING (F) ‘
13CRS202213 14-54(4) CONSPIRACY TO COMMIT BREAKING AND ENTERING

NOTE: Use ihis form only to make "Judicial Findings As To Reguired DNA Sample” after conviction of any fefony, assauk on a handicapped person
(G.S. 14-32.1), stalking under the former G.S. 14-277.3, or any offense described in G.5. 154-266.34, and only if the defendant is not sentenced
to a ferm of conf‘ nement Comp.'efe th.'s form after completing the appropriate AOC judgment form,

The Court, having entered judgment, which is incorperated by reference, makes the follow {BQK&%FF‘@%’% ’5“' ’nfocmatlon and

includss these findings in the judgment. The judgment is modified o the extent necedsa %@ﬁq 15 but the inclusion of
these findings doss not otherwise alter, amend, or modify the judgment in any respect Qﬁﬂﬁjiﬂx

1. The defendant has been convicted in the above case of an offense described in @ 3. 15A- 266 4 requmng thata DNA sample be taken.
2. The defendant has not been sentenced fo a terrn of confinement. %

ORDER

Based upon the foregomg Fndmgs the Cour‘t ORDERS

1. The defendant shall repart io the Sheriff of the above-captioned county at the !003t|on shown beiow for the purpase
of having a DONA sample taken immediately. [ at the date and time designated by the Sheriff and indicated belaw.
2. The Sheriff shail inform the court in the section provided balow of any fail ur"e by the defenolant to appear as ordered herein.

Dafe For Teking Sampls Time For Taking Sample Location For Takmg Samp’e N ‘
AM Pivt
06/04/2014 ' Liav [ NN , .1?1@@ OR CMC
Name Of Presiding Judge (Type Or Print) Signaturs OF B I \ﬁ \ Date
J"ESSE B CALDWELL ’{ & 06/04/2014

ESe e s SHERIFF'S REPORT OF DEFENDANT'S FA;L&MRE% APPEAR =

NOTE TO SHERIFF: G.8. 154-266.6(a) provides that, n‘ the defendant fails to appear for D KIA sampling as orderad by the Court “fhe sheriff shafl inform
the court of the failure to appear.”

The undersigned hereby informs the Court that the above-named defendant failed to provide a DNA sample, in that:
[ the dafendant failed to appear to provide the sample as ordered above.
D the defendant appezred but failed to provide & sample in that fexplain):

Name (Type Or Prni) Signatura P:] Sherif D Deputy Sheriff Dare

" Other ]

ORDER UPON SHERIFF'S REPORT

Pursuant tc the Shenﬁ‘"s report above that the defendant faiied to provide a DNA sampie as ordered the Courr hereby Orders pursuant
to G.S. 5A-15 that the clerk of superior court shall issue an order to the defendant to eppear at the next criminal session of this court
and show cause why he/shs should not be haid in criminal contemipt of court.

1 Further, pursuant t0 G.5. 5A-16 and based on the swormn statement or affidavit of (name)
the Court finds thai there is probable cause to believe that the defendant will not appear in response to the arder to show causs and
therefore Orders that the clerk issug an arder for the defendant's arrest with the show cause order.

NCTE TC CLERK: Pursuant to Rule of Recordkeeping 9.1, Comment E., eslablish 8 new criminal case for the contempt proceeding separate from the
original criminal case captioned above.

Name Of Judge (Type Or Prni)

Signature of Judge Date

AQC-CR-319. Rev. 513 Original - Flle  Copy - Sheriif  Copy - Defendant
& 2013 Administrative Office of the Courts
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File Ne,
STATE OF NORTH CAROLINA b 13CRS201161 51
Addifional File No.(s}
MECKLENBURG County 13CRS201162,64,65,66,67 13CRS202210,11,13

In The General Court Of Justice
[ Districi X Superior Court Division

STATE VERSUS
Narme Of Defendant
SALDIERNA FELIX RICARDO APPE LLATE ENTRIES
Dafefs) Of Tral
JANTUARY 31 2014 ) Rules 7, 8, 11, 27; N.C. Rules Of App. Proc.

Codefendant(s) i Tried Joinify ' Narms And Address OFf Defendant's Trial Covnse!

ROB HERCOY

301 SOUTH MCDOWELL ST SUITE 602

CHARLOTTE NC 28204
Name And Address Of Trial Prosecutor
JOSH MAHAM : Telephone No. Emsij Adoeds  PAECHLENSURG CUUHMT
700 EAST TRADE ST 704-372-2770 ryy TOT™ ,§r§. P
CHARLOTTE NC 28207 |'Name And Addrass Of Defendant's Trid] Codpdg B 42 42 F ,—%&
Telephone No. Email Address

p704-685-0700 ‘ JUN 5 2514

Name And Address Of Trial Transcripfionist AT A O 2
KYM HANSON Telephone No. Email Addiess _ ' ==
832 EAST FOURTH ST
CHARLOTTE NC 28202 | Name And Address Of Defandant's Appelfafv%‘oé}ls’ef ST :‘;

[J The Appellate Defender "TQ’T@T%Z T
Telaphone No. Ermail Addrass 123 W. Main 3t., Suite 500, Durham, NC 27701

T04-636-018% NOTE: Allindigent appea!s are assigned to the Appe!.’ate Defender.

Name And Address Of Trial Transcripfionist . [X] Retained Appellate Counsel

ROB HEROY

301 SOUTH MCDOWELL ST SUITE 602

CEARLOTTE NC 28204
Telechone No. Email Address Telsphona Mo, Email Addrass

704-372-2770

Name And Address OF Transcrpiionist OF Other Proceedings On The Following Date(s) | Name And Addrass OF iranscriphonist Of Other Proceedings On The Foilowing Data(s)
LCR C/O JOYCE PENISTON

3800 CARDINAL BLUFF LANE
INDIAN TRIAL NC 28079

Dats(s) Telephone Mo. Date{s) Telephoris No.
JUNE 4 2014 704-882-4957
Emzil Address Email Address

{Attsch additional sheet{s) if necessary)

JUDGE'S INITIAL APPEAL ENTRIES

1. [E a. The defendant haS given Notice of Appeal to the N.C. Court of Appeals, cr
[ ] b. Thisis a capital case appealable as of right to the N.C. Supreme Court,

2. Release of the defendant pursuant to G.S. 15A-536 is L] denied. [ allowed upon execution of a secured bond in the

amountof $ and compliance with the following additional conditions:
SAME BOND
© 30 Uniess indigent, the defendant shall arrange for thé transcription of the proceedings as pravided in the Rules of Appellate
Procedure.

i la (NOTE: Check in all cases where defendant is Indigent.) The defendant is indigent and has requested a {ranscript and the appointment
of counsel. It is ORDERED that the defendant is allowed to appeal as an indigent and:

2. The Office of Indigent Defense Services shall pay the costs of producing & iranscript, and of reproducing the recerd an
defendant’s brief,

b. The Appellate Defender is appointed to perfect the defendant's appeal or assign other appellate counsel pursuani to rules
issued by the Office of Indigent Defense Services.

c. Upon request, the Clerk shall furnish to the Appellate Defender, or to afternate counsel designated by the Appeltate Defender,
a copy of the compleie trial division file in the case and, upon request, any documentary exhibits.

d. Unless the parties stipulate that parts of the proceedings shall net be transcribed, the Cletk shalt order from the
transcriptionist(s) a transcript of alf paris of the proceedings except:

Original-File  Copy-Transcriptionist(s} Copy-Defendant's Trial Counsel Copy-Cefendant's Appefiate Gounsel (or defendant  unrepresented) Copy -District Attomey
Material opposite unmarked squares is to be disregarded as surplusage.

AQC-CR-35G, Rev. 6/12 {Over)
@ 2012 Administrative Office of the Courts
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TRIAL TESTIMONY

Pursuant to Appellate Rules 7(b) and 9(c){2), the complete transcript of the
entire proceeding will be electronically filed by the listed court reports once a
docket number is assigned to this appeal, and shall be part of the Record on
Appeal.

The trial transcript consists of two volumes transcribed by Court Reporter
Kymberlee Hanson. Volume I contains the transcript from the hearing on the
Motion to Suppress and consists of 32 pages, numbered 1-32. Volume II contains
the transcript of the plea hearing and consists of 17 pages, numbed 1-17.
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DEFENDANT-APPELLANT’S PROPOSED ISSUES ON APPEAL

Defendant proposes the following issues on appeal:

(W]

h

. Whether the trial court erred in denying Defendant’s motion to suppress any

statements made pursuant to his custodial interrogation.
Whether the trial court’s findings of facts with respect to Defendant’s
motion to suppress were supported by competent evidence,

. Whether the trial court correctly found that the State complied with its

obligations with respect to Defendant’s constitutional and statutory rights
during the course of his custodial interrogation.

Whether the trial court erred in formulating its conclusions of law in denying
Defendant’s motion to suppress in concluding that neither Defendant’s
juvenile rights under Chapter 7B of the North Carolina General Statutes nor
his state or federal constitutional rights were violated as a result of his
custodial interrogation.

. Whether the trial court erred in formulating its conclusions of law in finding

that Defendant’s statements should not be suppressed.



FILED. #98

AUG 8 2014
AT OTLOCK___ M |
STATE OF NORTH CAROIINAERK OF SEAETGERERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF MECKLENBURG 13CRS201161-167; 13CRS202210;211;213
STATE OF NORTH CAROLINA )
)
Vs, ) MOTION TO EXTEND
) TRANSCRIPT DEADLINE
FELIX SALDIERNA )
Defendant )
)
)

NOW COMES Defendant, by and through undersigned Counsel, and moves the

court to extend the due date for the transcripts in this case per Rule 7(b) of the Rules of
Appellate Procedure. This is the first such motion.

This the =Y _day of XUt 2014
/

-

W. Rob Heroy

Attorney for Defendant
Goodman Carr, PLLC

301 S. McDoweli St., #602

Charlotte, NC

28204

(704) 372-2770
RHeroy(@goodmancarr.net

e



STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF MECKLENBURG 13CRS201161-167; 13CRS202210;211;213
STATE OF NORTH CAROLINA )
)
VS. ) ORDER TO EXTEND
) TRANSCRIPT DEADLINE
FELIX SALDIERNA )
Defendant )
)
)

The Defendant’s motion is granted. The Defendant is afforded an additional
thirty (30) days to prepare the transcripts in this case in accordance with Rule 7 of the
Rules of Appeliate Procedure.

This the 7 day of ﬂ?ﬁL 2014
%K Kf v

Suberir Court Judge Presiding
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was served this day
to the District Attorney for the 26th Judicial District of North Carolina, by placing a copy
in the DA pickup box at the courthouse.

This the - day of 10‘;’%@'%317/ 2614,

Rob Heroy
Attorney for Defendant



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was served this day
to the District Attorney for the 26th Judicial District of North Carolina, by placing a copy
inthe DA pickup box at the courthouse.

Thisthe -+ dayof ﬁ_m@mgﬂb 2@7
Rob Heroy
Attorney for Defendant
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STATE OF NORTH CAROLINA IN THE GENERAL COURT Of JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF MECKLENBURG I3CRS201161-65

STATE OF NORTH CAROLINA .= 7]

* MOTION TO EXTEND

Vs, g e
), +3 DEADLINE FOR RECORD
FELIX SAIDIERNA EL U ON @PPEAL
Deiendant gttt _,#

NOW COMES Defendant, by and through undersignad Counsel, and moves the
court to extend the due date for preparation of the proposed record on appeal in this case

for good cause per Rule 7(b) of the Rules of Appellate Procedure. This is the first such

motion. 3
/)
This the/e/ day of /[347.// ,2014 -
¥ /LA

ﬁ/\_/
LW. Rob Heroy
Attornev for Defendant
Goodman Carr. PLLC
301 S. McDowell St., 7602
Charlotte, NC 28204
(704)372-2770
RHeroy{@goodmancarr.net
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- 50—
STATE OF NORTE CAROLINA Iiv THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF MECKLENBURG 13CRS201161-63
STATE OF NORTH CARCLINA )

)

VS, ) ORDER TO EXTEND

) DEADLINE FOR RECORD
FELIX SALDIERNA ) ON APPEAL

)

)

)

The Defendant’s motion is grented. The Defendant is afforded an additional
thirty (30) days for preparation of the proposed record on appeal in this case for good
cause in this case in accordance with Rule 7 of the Rules of Appellate Procedure.

This the {0 day of Degdalia, 2014

-’—

Superior Court Judge Presiding

i
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SETTLEMENT OF RECORD ON APPEAL

Now Comes, Defendant-Appellant, by and through Counsel, and
pursuant to Appellate Rule 11(b) of the North Carolina Rules of Appellate
Procedures, states as follows:

[. That he served the proposed record on appeal on the District Attorney’s
Office for the 26™ district by mail and email to the addresses listed on the
certificate of service;

That the District Attomey’s Office did not respond with any objections or
propased changes within the 30 days period set forth in the rules of
appellate procedure;

. That the record is therefore settled by rule.

This is the ) day of Wiy 2014

W. Rob Heroy

Attorney for Defendant-Appellant

Goodman, Carr, Laughrun, Levine & Greene
301 S. McDowell St., #602

Charlotte, NC 28204

Ph: (704)372-2770

[

[
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IDENTIFICATION OF COUNSEL

W. Rob Heroy

Attomey for Defendant-Appellant

N.C. Bar # 35339

Goodman, Carr, Laughrun, Levine & Greene
301 S. McDowell St., #602

Charlotte, NC 28204

Ph: (704)372-2770
RHeroy(@goodmancarr.net

Joshua Mahan

Attormey for Appellee

Assistant District Attorney for Mecklenburg County
601 E. Trade St.

Charlotte, NC 258202

Ph: (704)686-0700

Mr. Roy Cooper

Afttorney General
Department of Justice
P.O. Box 629

Raleigh, NC 27602—0629
(919)706-6500



136a

CERTIFICATE OF SERVICE OF THE PROPOSED RECORD ON APPEAL

The undersigned counsel for Defendant-Appellant hereby certifies that he
has this day served a copy of the attached Defendant-Appellant’s PROPOSED
RECORD ON APPEAL upon Plaintiff-Appellee by placing said copy in a postage
paid envelope mailing via U.S. Mall address to counsel of record as follows:

Joshua Mahan
Attorney for Appellee

Assistant District Attorney for Mecklenburg
County

601 E. Trade St.
Charlotte, NC 28202
Ph: (704)686-0700

This is the;LL(day ofgi [, ( , 2014,

(/\/

W. Rob Heroy

Attorney For Defendant-Appellant

N.C. Bar# 3533

Goodman, Carr, Laughrun, Levine & Greene
301 S. McDowell St., #602

Charlotte, NC 28204
Ph:(704)372-2770
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CERTIFICATE OF SERVICE OF THE RECORD ON APPEAL

The undersigned counsel for Defendant-Appellant hereby certifies that he

heretofore ed his Record of Appeal on the State-Appellee by U.S. Mail on the
édayof ;jC; ,2014.

The Record on Appeal has been settled under Rule 11(b) on the N.C. Rules
of Appellate Procedure by agreement.

Based upon the foregoing, Defendant-Appellant’s Proposed Record on
Appeal constitutes the Record on Appeal in this case pursuant to Rule 11(b).
Counsel for Appellant hereby certifies that on this date he filed the Settled Record
on Appeal and verbatim transcript of proceedings within fifteen (15) days of
settlement as described hereinabove pursuant to Rules 12(a) and 26{a)(1) of the
N.C. Rules of Appellate Procedure.

A copy of this certificate has been served this date upon the attorney
representing the Appellee in this case.

This is the éday of [ % (2014,

!

W. Rob Heroy

Attorney for Defendant-Appellant

N.C. Bar # 35339
Goodman, Carr, Laﬁghmn: Levine & Greene
301 S. McDowell St., #602

Charlotte, NC 28204

Ph: (704)372-2770




