STATE OF LOUISIANA : 14" JUDICIAL DIS

VS. NO. 20179-01, Div. G . PARISH OF CALC /O @C«}v}
JASON REEVES . STATE OF LOUISIANA @?j
FILED:

DEPUTY CLERK OF COURT

STATE'S RESPONSE TO DEFENDANT'S POST HEARING BRIEF MEMORANDUM
IN SUPPORT OF CLATMS OF INEFFECTIVE ASSISTANCE OF TRIAL
COUNSEL INTHE GUILTY & PENALTY PHASES

NOW INTO COURT comes John F. DeRosier, the District Attormey of Calcasien Parish,
represented herein by the undersigned Assistant District Attomeys, who respectfully submit the
following response to Defendant’s Post Hearing Brief Memorandum In Support of Claims of
Insffective Assistance of Trial Counsel in the Guilty and Penalty Phases:

FACTUAL & PROCEDURAL HISTORY

On Decemnber 13, 2001, the petittoner was indicted for first degree murder, a violation of
LS;A—R.S. 14:30. On Jamary 7, 2002, the petitioner, through counsel, waived a reading of the bill
of indictment and tendered a plea of not guilty. The petitioner elected for a jury frial. On this day,
the State filed its Notice of Intent to Seek the Death Penalty.

The petitioner's case was first called for trial on October 27, 2003. On November 9, 2003,
the trial cowrt judge declared a mistrial. The jury at the petitioner's first frial was unable to mest a
. unanimons decision as to a verdict.

The petitioner's second wial began on October 12, 2004. The jury found the petitioner
guilty of first degree murder on November 5, 2004. On November 8, 2004, the same jury
unanimously recornmended that the petitioner be sentenced to death. The tral court judge, the
Honorable G. Michael Canaday, sentenced the petitioner to death by lethal injection om
December 10, 2004,

The petitioner appealed his conviction to the Louisiana Supreme Court. His conviction and
death sentence were affirmed by that court. State v. Reeves, 2006-2419 (La. 05/05/09), 11 So.3d
1031. The United States Supreme Court denied his certiorari petition oﬁ. November 16, 2009,
Reeves v. Louisiana, 130 5.Ct. 637 (2009).

On December 23, 2009, the defendant filed what was entitled a "Fro Se Petition for
Post-Conviction Relief and Request for Counsel.” It was not truly filed pro se, since it was
filed by G. Ben Cohen of the Capital Appeals Project, although it was signed by Jason

Reeves. Some twelve generic claims were listed; none were briefed.
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Most alleged ineffective assistance of counsel, None involved intellectual disability as a
claim, No firrther substantive filing was made by this defcndzlmt umt] years later.

On March 19, 2010, Mr. Gary P. Clements of the Capital Post Cenviction Project of
Louisiana forwarded to the trial court a "Motior. and Order to Enroll as Counsel of Record,”
which he filed on 5ehalf of the defendant. This motion was signed by the trizl court on March
24, 2010, and the State received a conformed copy of it on March 31, 2010.

No fully articulated post conviction relief application was subsequently filed by the
defense for years. On May 31, 2012, over two years after Mr. Clements was appointed as post
conviction relief counsel, the State filed for a death warrant for the defendant's execution.
Only then did the defendant act, filing a "Motion to Recall the Warrant and Stay the
Execution.” That wartant was recalled.

On March 4, 2013, the State received a defense pleading entiﬂ.cd "Initial Amended
Petition for Post-Conviction Relief." The defense aiso filed a motion to enroll Mr. Alan
Freedman as co-counsel.in this matter. The State timely filed its procedural objections to the
defendant's applicatior for post conviction.

On December 12, 2013, a hearing was held to address the defendant's intellectual
disability competency claims. The defendant asserted that he had ﬁlade a prima facie showing
that he was intellectnally disabled, and thus he was entitled to an expert panel appointed by the
trial court. The State maintained it was not provided with the necessary materials that its
experts would meed in determining the defendant’s claims regarding competency and
intellectual disability. The trial court ordereé the defendant to provide all the materials to the
State and ordered a further evidentiary hearing.

A hearing on the issue of the defendant's intellectual disability (formerly called mental
retardation) was held March 2, 2015 through March 6, 2015, The trial court determined that
the defenddant was pot intellectnally disabled, and the defendant took a supervisory writ
application to the Louisiata Supreme Court that was ultimately denied. State v. Reeves, 2015-

1668 (La. 04/04/1€); 188 S0.3d 257. The defendant later sought to amend his post conviction
relief application to state that his attorneys were ineffective for failing to raise this claim, and
the State objected to this late addition. The trial court ruled in the State's favor, and the
defendant took a writ application to the Louisizna Supreme Court, which that court ultimately

denied in January of 2017. State v. Reeves, 2016-KP-2199.
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On April 18, 2017, E-l'ﬁnal evidentiary hearing was held on the defendant's remaining post
conviction relief claims regarding ineffective assistance of coumsel. At that hearing, the defendant
called former defense attorneys Kerry Cuccia and Judge Ronald F. Ware as witnesses, and the
State called the two prosecutors whe irfed the defendant, Assistant District Attorney Ronald R.
"Rick" Bryant and First Assistant District Attorney Cynthiz S. Killingsworth. Post hearing briefs
were ordered by the trial court, and the State herein submits its brief in response to the defendant's
post hearing brief to this Honorable Cowrt. Where appropriate, references to the record and to the
defendant’s ofiginal post conviction relief claims are made.

STATEMENT OF FACTS'

When Dr. Terry Welke, who has served as the coroner of Calcasien Parsh since 1996,
arrived at LeBleu Seftlement Cemetery in Calcasieu Parish, Louisiana, in November of 2001, he
found. the body of the four-year-old MIT® lying on her back. The little girl was wearing a pucple
top which was pulled up to her chest She was nude befow the waist. (R. Vol. XXXXT, R p.
10215). The child’s body was teken by Dr. Welke to the Coroner’s Office for examination. (R
Vol. XXXXT, R. p. 10201).

Dr. Welke's initial examination of the body took place on the evening of November 14,
2001. (R. Vol XXXXI, R. p. 10215). Before MIT’s body was cleaned, fly eggs were discovered in
her mouth and eyes. (R. Vol. XXXXL R. p. 10216). Q-tips were swabbed in the young girl’s
mouth, vagina, and rectum for the collection of possible sexval assault evidence. Those samples
were dried and given to the Calcasien Parish Sheriffs Office so that further testing could be
conducted. (R. Vol X3XXL R. p. 10202).

On the moming‘of November 15, 2001, Dr. Welke performed the autopsy on MIT. (R
Vol. 300{X], R. pp- 10215, 10205). He discovered that the cause of her death was multiple stab
wounds to the neck and frunk. (R Vol XXXXI, R p- 10220). The ghild’s neck was
approximately ninc-and-a-half inches around, while the cut around it totaled about six-and-a-fourth
inches in length. As Dr. Welke later testified at trial, the cut “egsentially went two-thirds around

her neck.” (R. Vol. XL R. p. 102053.

‘"These references are taken from the appellate record volumes and page numbers from when this

case was lodged at the Louisiana Supreme Court on the defendant’s direct appeal.
2fitials are used in this brief in accordance with LSA-R.S. 46:1844(W}). ‘
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MJIT’s small body was brutalized by a totat of 14 stab Wopnds on its frontal region. Her
heart area featured six stab wounds, while the heart itself Was‘ stabbed five times. (R. Vol. XXXXI,
R. p. 10217). Four of the injuries were to the front of the heart, and one was to the left upper
portion of the organ. (R. Vol XXXXI, R. p. 10224). When Dr. Welke was asked if the wounds to
MIT’s heart would have killed her quickly, he testified that becaunse the heart is such a thick
muscle, it was quite possible that she suffered for a significant period of time before she Snally
died. (R. Vol XXXXI, R p. 10224).

MIT also had twc; stab wounds to her left lung and two stab wounds to the right lung. The
coroner determined that these grave injuries ocoutred before MIT died. (R Vol XXXXI, R. p.
10217). She also had two stab wounds on her right hand consistent with defensive wounnds; these
weunds suggesied that she held her hand cut for protection against the defendant’s fatal attack. (R.
Vol. 3XXXL R. p, 10219).

The defendant anally sexually assaulted MIT. Her rectum was dilated, meaning that it was
widened about three-fourths of an inch. There was also blood and some scrapes on her rectum.
Dr. Welke determined that the anal rape occurzed while MIT was stilf alive. (R. Vol. XXX, R.
pp. 10219, 10221).

MIJT’s right buttocks had abrasions on them, while there were linear scrapes along her thigh
and buttock, and some on the lower leg. On MJT’s left outer thigh, scrapes ran the length of it.
These wounds suggested that MIT had been dragged or carried somewhere, and she was scraped in
the process. {R. Vol. XXX, R, p. 10218).

Dr. Welke testified that the wounds to MIT’s heart and back occurred while she was alive.
(R Vol. X300, R. pp. 10219-10220, 10223). The stab ‘wound 10 her liver occurred post mortem.
(R. Vol. XXXXL R. pp. 10217-18). Dr. Welke estimated that MJT’s time of death was
approximately 4:30 p.m. on November 12, 2001. (R. Vol. XCXL R p. 102223,

On November 12, 2001, MIT’s mother, CT, and ber family were living m McFatter Trailer
Park off of Highrway 171 in Moss Bluff, an outlying region of Lake Charles, Louisiana (R. Vol.

XXXVIL R, p. 9247; R. Vol 330XV R p- 9282). CT lived with her husband and five children.

At the time of MJT’s death, CT’s mother and sister wexe also staying at their home.(R. Vol

ICCVIL R. p. 9247). CT worked at the Sonic Drive-In in Moss Bluff, but she was off of work

that day. Due to a holiday, the children were not in school. (R. Vol XXXVIL R. pp- 9248-9249).
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On the afternoon of her death, MIT was playing outside. She normally played in the front
yard with her sister, or the two of them would go down and visit a friend in the trailer park. CT
recalled that MJT was playing with her sister, AT, around 3:30 that afternoon. (R. Vol. X33OV,
R.p. 9249). MIT bad come into the house by herself for a drink and a snack. She then asked to go
back cutside to play.

After CT finished banging clothes out to dry, she watked np the back side of the frafler to
make sure that the water hose was off At that point, she saw an older-model, faded blue car

coming toward her. (R. Vol. XXXVII, R. p. 9255). She didn’t get a good look at the person

driving; she knew only that jt was a young man who was clean-cut in appearance with short hair.

(R Vol. ZXXVIIL R. pp. 9256, 9258). After checking toe water hose, CT went Inside. She wenf
into the front bedroom overooking the street, and she saw the same car coming down the street
toward ber trailer again. (R. Vol. XXXVIIL R. p. $256).

CT saw AT in the front yard with her friend. She couid see them while standing in her open
front door. (R. Vol. XXXVII, R. p. 9250). She also saw a few other children outside. As she got
some clothes out of the washing machine and hung them outside to dry, she saw MIT playing with
a litle boy and another little girl. After that moment, CT never saw her daughter again. (R. Vol
XXXVHI, R. p. 9231).

JT, CT”°s husband and MJT’s father, got home around 4:30 p.an. and inguired where the
childven were. JT went to call them all in for the evening. He took two of the younger children to
walk around the trailer park and gather the other children. They found JT, Jr., continued around
the trailer park circle, and found the oldest daughter, AT. They could not find MIT. (R. Vol,
:»oému, R. p. 9252).

CT asked JT, Ir. and AT when they last saw MJT. They said they had seen her not long
before, and she was playing in the driveway of a specific house in the nsighborhood not far from
their trailer. CT went to that house to find her daughter, but MIT was not there. Other adults
started to come outside to help look for the lost child. After CT walked around the trailer park
once, she told her husband that she could not find MJT, and thai she was going to walk arcund
soﬁe more. {R. Vol. XXXVIIL R p. 9253).

The second time CT walked arcund the park, she knocked on every door. Once she got

back from the second walk atound, she was understandably “very worried.” She told her husband,
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“I canmot find her... 1 can’t find fMIT] anywhere.” At that point, JT told her to immediately go
inside the house and call the police. After CT spoke to the police, she went back outside to look
for MIT. (R. Vol. XXXVIIL R. p. 9254).

Richard McGuire, the Assistant Director for the Calcasien Parish Communication District,
testified that CT’s 911 c&ll came into the call center at 5:02 and 25 seconds pm The date of the
call was November 12, 2001. The call was then routed to the Calcasien Parish Sheriff's Gffice at
5:02 and 55 seconds p.m. (R. Vol. XXXVIL R. pp. 9210-11).

Around 5:11 p.m., Deputy Allen Commier of the Calcasieu Parish Sheriffs Office was
dispatched to McFatter Trailer Park on Highway 171, (R. Vol. XXXVIIL, R. pp. 9281-82). CT was
guestioned zbout any suspicious vehicles in the area that day. (R. Vol. XX VI, R. pp. 9254-
9255). She told them that she had seen one car that might be out of the ordinary.

Early on November 12, 2001, the same car was also seen at Saint Theodore’s Holy Family
Catholic School, located in Moss Bluff, Louisiana. (B. Vol. XXXVIL R. p. 9303). Emily LaFlenr
and Olivia St. Cyr attended the school and were walking toward their extended daycare program
around 3:00 p.n. on the afternoon of November 12, 2001. Ms. LaFleur was wallang with her
cousin, Ms. St. Cyr, when a “dark blue, older-model vehicle” pulled up alongside of them. (R
Vol. XXXVIL R. pp. 93 02-9303, 9307-9308). The male driver of the vehicle spoke to the girls
through the car’s passenger window. LaFleur didn’t hear him at first. She walked over and said,
“What was that?” He said, “Do you know a girl by the name of Brandi, or Stacy, or somebody,
Richard.” She said, “No sir, I don’t recafl that name.” (R. Vol XXXVIII, R. pp. 9303-9304,
9308-9309). At trial, St. Cyr identified the defendant in open court as being the same person who
was driving the car that day. (R. Vol. X3XVHL R. p. 3110}

Miohélle Rogers was a school employee and is also the aunt of the two girls. She saw the
girls walking and was starfled when Ms. LaFleur began talking to the driver of z bluc four-door
older model vehicle. She velled at Ms. LaFleur to stop talking to whoever it was and stated that if
that person needed to talk to someone, they needed to talk to her. (R Vol XXX VI, R. pp. 9315-
9320). The car pulled up to where she was. (R. Vol. XD{XVTIL, p. 9322). Ms. Rogers recalled that
the driver wore a burgundy-colored T-shirt. She also remembered thinking that it was strange that

his shirt was pufled over his knees. (R. Vol XXXVII, R. p. 9323).
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The driver asked for Stacy Richard or her mother, Amanda Richard. Ms. Rogers did not
know the individuals he referred to, 50 she instructed him to go to the office. (B. Vol. XXXVIIL,
R. pp. 9321-9322). However, the driver did not go to the office. Instead, he just leff the scene.
Because Ms. Rogers felt that the car’s presence was unusuzl, she wrote down the license plate
mumber, JWT 941, and she also notified the school’s principal for it to be called in to law
enforcement. (R, Vol. 3ZXXVIN, R. pp. 9322-9324) Ms, Rogers was eventually shown a
photographic line-up wherein she identified the defendant as being the man lurking in the parking
lot that day. Later, she also identified the defendant in open cowt. (R. Vol. XOIXVIIL R. pp.
9324-9325).

In November of 2001, Erxn Schrepfer was also an employee of Holy Family Catholic
School. (R. Vol. ZOOOVIL R. p. 9311). Ms. Schrepfer testified that she also witnessed a
suspicious vehicle in the school parking .10t on the afternoon. of Noverber 12, 2001. Part of her
job duties included knowing which vehicles belonged io which studenis during pick~-up time. She
recalled noticing a car and & drver that she did not recognize that afternoon. (R. Vol. XXXVIIL R.
p- 9312). Ms. Schrepfer alse identified the defendant in a photograpbic line-up as the same man in

.the parking Iot on that tragic afiernoon. (R. Vol. XXXVIII, R. p. 9315).

Janice Duraso was cmﬂoyed with the Caleasien Parish Sheriff's Office and worked at the
Moss Bluff substation during the same period. (R. Vol XXXV, R. p. 9327). Ms. Duraso
testified that she received a call from the principal at Holy Family Catholic School regarding a
suspicious person and vehicle on the school property. She gave the information to Deputy Allen
Cormier and asked him to go check it ont. (R. Vol. XXXVIIL R, p. 9328). When Duraso called
the radio room with the information, she was notified that the vehicle was registered to Jason
Reeves. (R. Vol XXXVIIL R. p. 9328). By the time Deputy Commier reached the schoal property,
the vehicle driven by the defendant was gone. (R. Vol XXX VIIL R. p. 3286).

Back at CT’s residence, the search continned for MJT. Anthony Lane, a Moss Biuif
resident, helped out with the search. (R. Vol. XXXVIL R. p. 9408). On the evening in question,
he was with his son, Brandon, off of Charles Breaux Read. They ran zcross a pair of children’s
termis shoes. (R. Vol. XXXVIIL R. p. 9411). Law enforcement officers were notified of the find
and were sent to the area to recover the shoes. (R Vol XXXVIL R. pp. 9412-9413). Deputy

Jerry Bell assisted in the Tecovery of the shoes. Onece the shoes were recovered, they wers brought
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back to the trailer park for MIT’s parents to identify. When Bell showed the shoes to CT, she
became hysterical and began screaming, as she identified the shoes as belonging to MJT. (R. Vol.
XXXVII, R.pp. 9416-9417).

By the following day, November 13, 2001, MJT still had not been found. After hearing
about the missing child on the news, FBI Special Agent Leonard Fones responded to help search.
(B Vol. XXXVIIL R. p. 9420). He went o the area where the shoes were found. Around noon
on November 13, 2001, Jones found a pair of purple sweatpants submerged in the creek undemeath
Charles Breanx Road. (R. Vol. 300XVIIL R pp. 9421-9422). Mr. Jones notified authorities
immediately. (R. Vol. XXXVIII, R. p. 9422).

On November 14, 2001, Michael Conner of the Calcasier Parish Sheriff’s Office was out
searching in the area of LeBleu Settlement Road when he spotted the small body of MIT. (R Vel
XKD R. pp. 9641-9643). She was found about 20 or 30 yards down the trail that runs on the
south side of the cemeiery in & secluded, wooded area. MIT was discovered Iving on her back
She was weaning a purple sweatshirt which was pulled half way up her abdomen, and her tiny
lower body was unclothed. (R. Vol. XXXIX, R. pp. 9643-9644).

Ray Laviolet was a lieutenant for Lake Charles City Police Department during this time
period. (R. Vol. 35000, B p. 10162). On November 12, 2001, Laviolet had to meet with a
confidential informant {“C.L”} to retrieve some information, He instructed the C.IL to meet him at
the LeBleu Setflement Cemetery. (R Vol. 3330, R. p. 10163). Laviolet arrived at the cemetery
around 4:15 poo. When he got there, there was a medium-sized, bluish-colored four-door vehicle
in the parking lot. Lt Laviolet scanned the area but did not notice anyone in his ;vicw, 50 he
continued fo wait for his C.X to show up. (R. Vel X2, R.p. 10164).

Once the C.I arrived and got into Laviolet’s vehicle, Laviolet noticed an individual in the
cemetery. Laviolet watched the individual exit the cemetfery, get into ﬁe vehicle that he saw
parked in the pardkiog lot, znd leave. It was approximaiely‘4:45' pam. at this point.  (R. Vol
XXXL, R pp. 10166-10168). Laviolet contacted Sergeant Jason Gertz at the Shenff’s Office on
Noverober 15, 2001, to relay what he had witnegsed the day MJIT went missing. (R Vol. XXXX],
R. pp. 10181-10182). Lieutenant Laviolet ideptified the defendamt in a photographic line-up
conducted on November 16, 2001, and he also identified the defendant in open court. (R. Vol.

XKXXT, R. pp. 10174-10175).
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On the day that MJT went missing, Detective Michael Carpenter of the Calcasieu Parish
Sheriff’s Office was called out to McFaiter Trailer Park around 5:45 p.m. (R. Vol XIOOVIIL R
Pp. 9340-9341). Detective Vie Salvador was also at the trafler park and was involved in the search
for the chald. (R. Vol. ZXXVII, R. p. 9369). Deputy Mary Pierrotti was involved in the search
for MIT tho. (R. Vol. XXXVIIL, R. p. 9396). Pierrotti’s sergeant had been notified of a suspicions
vehicle earlier that day, so all of the officers were asked to check into that occurrence. (R. Vol
XXXVI, R. p. 9397). Around §:40 p.m,, Carpenter, Salvadot, and Pierrott, along with Detective
Mike Byme and Corporal Casey Williamson, went to an address on Briarmarsh Road to speak to
the defendant. (R. Veol. XXXVIIL, R. pp. 9343, 9370, 9397).

When the group of law enforcement officers amived at the defendani’s hﬁme, a mumnber of
dogs were outside and began barking. The defendant then came Uﬁt of the residence. (B. Vol
XXXV, R pp. 9345, 9371, 9400). Detective Salvador introduced himself and fold the defendant

that they were there about a missing person. (R. Vol. XXXVII, B. pp. 9345, 9372). The
| defendant gave the officers pemmission to search the property. (R. Vol. XX3VTI, R. pp. 9348,
9372, 9401). Judy Dugas, the defendant’s mother, was also at the residence. She told Detective
Carpenter that the defendant arrived home from work that day around 5:00 or 5:30 p.m, Ms. Dugas
also told them that he was wearing blue jeans 2nd a maroon T-shirt that day. (R. Vol XXXVII, R.
Tp. 9347-9348).

After the search was complete, Satvador advised the defendant of his Miranda rights. (R
Vol. XXXVIIL R. pp. 9374, $402). The defendant indicated that be understood them. (R. Vol
XXXVIL R p. 9374). Detective Salvador asked the defendant what he had been doing that day,
and the defendant informed him he had finished work around 3:00 p.m. He said that be amived
home around 4:00 pm. (R Vol Z000VIL, R. p. 9375). When Detective Salvador spoke with
Carpenter he rezlized that there wag a one-hour time difference from when the defendant said that
he amrived home and the time that his mother recalled. Detective Salvador asked the defendamt if
he would agree io go to the Sheriff's Office for more questioning. (R. Vol. XXXVIII, R p. 9376).
The defendant agreed. He drove his own vehicle to the Sheriff's Office. (R. Voi. XXXV, R
pp. 9351, 9376, 9403). .

Several people interviewed the defendant upon his arrival at the Calcasien Panish SherifT’s

Office. The defendant initially lied about going to Holy Family Catholic School that day. (R. Vol.
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XXXVIL R. p. 9434). The defendant admitted to going to McFatter Trailer Park that day, but said
that he was not there when MIT went missing. ‘When Skip Chisholm of the Calcasien Parish
Sheriff’s Office inquired how the defendant knew what time the girl went missing, the defendant
stmply said that he did not know. (R. Vol. XXXVIIL R p. 9436). At some point, the defendant
recalled being in the parking lot of Holy Family Catholic School. He claimed that he only turmed
around in the parking lot of the schiool. (R. Vol XXXVIIL R. p. 9481).

The time that the defendant stated that he got home from work that day varied throughout
the interviews conducted. (R. Vol. XXX VI, R. pp. 9436, 2483; R. Vol. 3OIIX, R. p. 9507).
During an interview with Detective Leslie Blanchard of the Calcasien Parish Sheriff's Office, the
detective said to the defendant: “There are only two people that really knew what happened out
there.” The defendant replied, “Yeah, me and the good Lord.™ To which Blanchard replied,
“Okay, so there are actually three people that really know what happened out there.” (R. Vol
JCXXIX, R. p. 9549). '

On November 14, 2001, Elizabeth Zaunbrecher, a detective with the Sheriff’s Office,

assisted in interviewing the defendant. (R. Vol. XXX, R pp. 9724-9730). The defendant was

informed that MIT’s body was found. FBI agent Don Dixon® showed the defendant photos of her
body. (R Vol. XXXIX, R. p. 9716). After the interviews, the defendant spoke with his mother.
Detective Zaunbrecher was present during the mnversaﬁon. The defendant told his mother, “IT did
this thing. I don’t know why, but I did it” The defepdant told his mother that he was going to go
1o jall for a long time. {R. Vel X30OX, R. p. 9728).

Detective Mark Holmes, a canine handler with the Port Arthur City Police Department of
Port Arthur, Texas, was called to Calcasien Parish to assist in the search for evidence regarding this
crime. (R. Vol. XXXXI, R. pp. 10026-10034). Detective Holmes used a full-blooded bloodhound
named Marks “Bo” Diddley to assist him in his search. (R. Vol X3IXXT, R. p- 10052). Detective
Holmes” first assignment was to locate a vehicle that MIT msy have perhaps been inside. Detective
Holmes did not know which vehicle was “of interest” to the Shenff's Office. (R. Vol. XXXXI, R.
p. 10052). Bo smelled everyone that was present at the search in order to eliminate them from his
scent path. Bo was then given a scent article of the vietim and started in the downwind corner of

the Sheriff’s Office parking lot.

*He currently serves as the Lake Charles Chief of Police.
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After a short while, Bo targeted a 1986 dark blue Cutlass Sierra with a LA license plate
TWJ 941. The dog went straight to the driver’s side door, sat down, and scratched at the door. (R.
Vol. XXXXI, R. pp. 10053-10054). Detective Holmes opened the driver’s door to the vehicle, and
Bo immediately jumped inside and started scratching at the seat, predominantly the middie to the
passenger's side of the seat. The dog sat down, looked at Holmes, and continued to scratck at the
seat. (R. Vol. XXXXI, R. p. 10035). At that peint, Detective Holmes said, “1 don’t know whose
vehicle this is, but I can say without a doubt that the vicim has been in this vehicle™ (R. Vol
XKXXL R. p. 10056), '

On October 7, 2002, CT was shown a vehicular photo line-up by Cinnamon Salvader, a
Calcasien Parish District Attorney’s Office Investigator. (R. Vol. XXXV R. pp. 9261-62). She
was able to identify the defendant’s car becanse of the red sticker in the back window. She saw it
in the t:ajl.cr park the day MIT went missing, and she saw it again on November 14, 2001, the day
that she and AT walked past it at the Sheriff's Office. (R. Vol. XXXVIII, R. pp. 9258, 9278}

Oxn November 15, 2001, Detective Holmes took Bo ic LeBleu Settlement Cemetery. (R.
Vol. X3XIXT, R, p. 10061). Bo was given the victim’s scent again. Detective Holmes was not told
Wﬁere the body of MIT was found. However, Bo clearly followed a tmil through the cemetery
straight to &e location where the chiid’s body was located. Once Bo reached the spot where the
body was found, he would not go any further, even after being coaxed to confinue. Detective
Holmes told law enforcement that the trail ended at that spot. (R. Vol. ZXZXI, R. pp. 10061-
10066). When Bo was given the scent of the defendant, be followed a trail similar to the one that
he followed for the victim. However, when the dog reached the area where the child’s body was
found, the trail did not stop, as the defendant’s scent continued. (R. Vol. 300XL R. pp. 10070-
10071).

Perhaps the most damning piece of evidence against the defendant was handled by
Michelle Collins of the North Louisiana Criminalistics Laboratory in Shreveport, Louisiana. (R.
Vol. XXXXI, R. p. 10107). Ms. Collins was asked to analyze certain information sent to her in
November of 2001. She analyzed bloodstained cards of the defendant and of the victim, along
with rectal swabs from the victim. (R. Vol. XXX, R. p. 10114). In her apalysis of the rectal

swabs, sperm was foand. (R, Vol XXXXL R. pp. 10120-10121). Through DNA analysis, the
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sperm in MJT’s rectum was found to be a match to the DNA from the bloodstained card of the

defendant. (R. Vol. ZXXXI, R. p. 10127).

LAW & ARGUMENT
L INTRODUCTION

A. TESTIMONY OF ATTY. KERRY CUCCIA

Defense attormney Kemry Cuccia was the defendant’s attorney at his first trial. The saga of
his replacement with new counsel at the second trial is well-known to this Court, and was ratified
by the Louisiana Supreme Court on direct appeal. State v. Reeves, 2006-2419 (La 05/05/09), 11
S0.3d 1031.

Mr., Cuccia testified at the post conviction relief hearing about his strategy to try fo get a
“not guilty™ verdict for ﬂfle defendant by attacking the State’s evidence. (PCR hearing, Tr. p. 5). It
should be noted that the first trial ended in a mistral rather than a “not guilty” verdict. -

Mr, Cuccia stated that his grounds of attack were the DNA analysis,‘ testimony that the
defendant had been seen in the trailer park where MJT lived at the time that she disappearsd, and
the defenda.u"c’s inculpatory statement to law enforcement. (PCR hearing, Tr. pp. 5-6).

Mr. Cuccia testiffed that he used Dr. Mark Zimmerman to try to convince the jurors of the
defendant’s lower than average intellectual fonctioning, which he felt would “make him
susceptible to suggestion to maybe confess and admit to doing something thet he really had not
done.” (PCR hearing, Tr. P- 6, lines 27-29).

He also testified that ke used Dr. Shields as an expert, and that Dr. Zimmerman’s testimony
gave the jury a doctor’s opinion as to the defendant’s lower than average mental fuﬁction, which he
again stated “would lend him and make him susceptible to suggestion, perhaps suscei)ﬁble to
giving in when the truth was not what he said.” (PCR hearing, Tr. p. 7, lines 29-30), With regard
to the use of Dr. Shields, Mr. Cuccia explained that he helped to attack the DNA evidence and
show that *“there was a glaring problem with this evidence” (PCR heating, Tr. p. 8, lines 11-12).
According to Mr. Coccia, the problem with this sample was that it was too “pristine,” showing
“virtnally no level of degradation whatsoever,” as it was taken from MIT’s anal cavity. (PCR
hearing, Tr. p. 9, lines 11, 13-14). Mz. Cuccla also testified that he had hired a fingerprint expert,
Ms. Guidry, to testify about unidentified fingerprints on MIT’s body. (PCR hearing, Tr. pp- 9-10).

He also discussed the traffic expert, Mr. Tekell, from Lafayette who testified to attack the State’s
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timeline of events. (PCR hearing, Tr. pp. 11-14). Because the testimony Mr. Cuccia referred to
was not part of the Louisiana Supreme Cowrt record of this case, and since it had never been
provided to the State as part of the post conviction relief process (despite voluminous other
exhibits being filed), the first trial testimony was proffered—-not admitted—by the defendant as
Proffer 1 and Proffer 2.*

Omn cross exarmination, the State pointed out thaf there was no possible way to accurately
reproduce road conditions on the day of the murder, refuting Mr. Temrell’s porported valoe as an
-expert witness. (PCR hearing, Tr. p. 23). Mr. Cuccia also admitted that the defendant’s
nculpatory statements were admitted into evidence, and that admissibility was upheld via the
appeilate process. (PCR hearing, Tr.'p. 24). He also acknowledged that Dr. Zimmerman did
testify for the defendant at his second tral. (PCR hearing, Tr. p. 30). Mr. Cuccia stated with
regard to the DNA evidence and its “pristine” status, a reasonable inference cc;uld be drawn that it

was planted or faked, or that “a mistake was made in the testing lab, the samples got confused.”

(PCR hearing, Tr, p. 32, lines 28-29). On cross examination, the State pointed out that its DNA

expert testified that there was 2 1 in 256 trillion chance that somebody other than the defendant
was the source of the DNA in MJT’s anal cavity. (PCR hearing, Tr. p. 34, lines 9-15).

B. TESTIMONY OF JUDGE WARE | 7 _

Judge Ronald F. Ware testified that he was the Executive Director of the Calcasieu Parish
Public Defender’s Office at the time of the defendant’s second trial. (PCR hearing, Tr. p. 47). He
had been a practicing attorney since July of 1981 and in 1986 joined the Calcasieu Parish Public
Defender’s Office after serving as an Assistant District Atterney in Calcasien Parish from 1981 to
1986. Judge Ware testified that he had tried about a hundred felony jury trials. (PCR hearing, Tx.
p- 48). Judge Ware noted that he had previously served as counsel in three capital cases that went
to tal. (PCR hearing, Tt. pp. 48-49).

In March of 2004, he was appointed to represent the defendant as lead counsel. Judge
Ware testified that he had originally secruited Mr. Cuccia to take on the representation of the
defendant. (PCiE( hearing, Tr. p. 50). He indicated that for the second trial, he had twelve boxes of

material from Mr. Cuccia’s office from the first trial, and he itried to read and organize all of it. He

“These proffers were not even certified transcripts, and thus are not even clearly admissible into
evidence. (PCR heating, Tr. p. 21).

Page 13 of 40

3




stated that he readra lot of the documents in the files and the tramscripts and talked and visited with | i
the defendant, and atternpted to brainstorm with the other lawyers. (PCR hearing, Tr. p. 53).

Judge Ware testified that he was certain that he reviewed the witnesses” testimony and the
ranseript from the first triaf. (PCR hearing, Tr. p. 54). He did not recall why he did not put on the
testimony of Dr. Shields at the second trial, or Ms. Guidry, but he did recall that one witness was
unavailable and could not be located. (PCR hearing, Tr. pp. 54-55). Likewise, he did not recall ‘
why the traffic enginser Mr. Tekell was not oall;:d at the second trial. (PCR hearing, TT. p. 55).

Judge Ware was questioned about the timeline of the State’s case, and he testifed that he

cross-examined Detective Michael Carpenter at trial about his interview of three people who
purported to see MIT at the former Eckert’s drugstore in Moss Bluff on the day of the murder.
Those individuals were Faith Watson, Michelle Mathis, and one’s mother. Fudge Ware did not
recall if he had their statements with him during that cross examination or not. {PCR heaming, Tr.

Pp. 56-58). He did not recall seeing Faith Watson’s statement until after the trial, but stated that

“[t]o the extent that I could, may have interviewed her and possibly called her as 2 witness....”
(PCR. hearing, Tr. p. 58, lines 21-23). ‘

Omn cross examination, Judge Ware admitted that-an attorney does have an advantage in
retrying a case, as he did with this one. (PCR hearing, Tr. p. 91). With regard to the idea that he
should have further attacked the State’s timeline of the case, he admitted that estzblishing a
victim’s time of death is not an exact science. (PCR hearing, Tr. p. 93). He also agreed thatin a .
trailer park like the one where MIT lived (which he had visited when he got this case), it would not
be ummspal but rather would be plausible if some people had seen things on the day MIT was
kidnapped while others did not. (PCR hearing, Tr. pp. 93-94). Judge Ware also agreed ﬂ_aat
Michelle Mathis and Faith Watson incomectly identified the brunette MIT as blonde. (PCR
heaning, Tr. pp. 93-94).

Fudge Ware also testified that he had the assistance of Richard White and Charles St. Dizier
at the trhal, with Mr. White, an experienced criminal lawyes, focusing on the expert cross
examination, and Mr. St. Dizier, another highly experienced cximinal lawyer, concentrating on the
penalty phase. (PCR hearing, Tr. pp. 97-98). He noted in a case like this a defense attorney would
always want mors time to prepare. (PCR hearing, Tr. p. 99). Judge Ware also went through the

copions mumber of pretrial motions he filed, all of which were admitted into evidence by the State.
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(PCR hearing, Tr. pp. 99-105). On cross examination, Judge Ware admitted to the strongest pazts
of the State’s ¢ase. (PCR hearing, Tr. pp. 106-109).
II. INEFFECTIVENESS CLAIMS

In Floridg v. Nixon, 543 U.8. 175, 125 S.Ct 551, 562 (2004), the United States Supreme
Court stated that “[a]torneys representing capital defendants face daunting challenges in
developing tral strategies, not least because the defendant’s guilt is often clear™ That was
certainty the case here, where DNA, other physical evidence, eyewiﬁness testimony, and the
defendant’s own daroning statément conclusively established his guilt of the kidnapping, rape, and
murder of a four-year-old girl, little MUT. The defendant, a previously convicted sex offender with
a criminal record dating back to childhood, showed no remorse for his heinons crimes, and even
warned that he would k3l again if released. Despite evidence of the defendant’s admittedly fragic
childhood being eﬁtered into evidence in a valiant effort by defense counsel to save his life, the
jury considered all of thas and still returned a capital verdict. That result was not due to ineffective
assistance of counsel: it was justice.

Throughout the post conviction relief process, the defendant unsnccessfully tried to
compare his first frial and second trial. Tdals are different, and jurors are different at each. one; to
do such a comparison is to try to equate the proverbial applés to oranges. It should be noted that:
1) the overwhelming strength of the State’s case could not be overcome; 2) the defendant was
essentially the “poster child” for the death penalty, with a life full of criminal conduct; 3) his
heinous actions in kidnapping, raping, and murdering a four-year-old little girl are virtually the
reason why we have the death penalty im this state, as they constitate every parent’s worst
nightmare; 4) he was remarkably unrepentant for his horrific crimes; and 5) a g;u'lty verdict and
death penalty were virtually assm;ed given all of these facts.

The proper standard of review of an ineffective assistance of counmsel claim is well-
established law. A criminal defendant has a constitutional right to effective assistance of counsel.

State v. James, 95-962 (La.App. 3 Cir. 02/14/96), 670 So0.2d 461, 465, citing U.S. Const. amend.

VL State v. Kirkpatrick, 443 Sc.2d 546, 552 (La 1984), citing U.S. Const, amend. VI & La. Const,

of 1974 Art. L § 13, This defendant is indigent. While his right to counsel is protected by the

requirement that he be appointed counsel, he does not have the right to the appointment of a

particular attorey to defend him. Kirkpatrick, 443 S0.2d at 552.
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Ineffective assistance of counsel claims are typicalty addressed in & post conviction context.
They may be considered on direct appeal if the Tecord contains sufficient evidence with which to
do s0. State v. Collins, 04-1441 (La.App. 3 Cir. 03/02/05), 896 So2d 1265, 1270. Such
consideration furthers the interest of judicial economy. Stuie v. Myers, 1999-677 (La.App. 3 Cir.
12/8/99), 753 So.2d 898, 905. In this case, the defendant’s ineffective assistance of counsel clafms
are being addressed on post conviction.

Ineffective assistance of counse] claims are ganged by the guidelines set forth by the

United States Supreme Court in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, §0

L.Ed.2d 674 (19841 State v. Thomas, 2012-1410 (La. 9/4/13), 124 S0.3d 1048, 1053, To establish -

ineffectiveness of counsel a defendant must demonstrate that: 1) his defense counsel’s
performance was deficient (which requires a showing that counsel’s errors were so serious that he
“failed to function as “cownmsel” guaranteed by the Sixth Amendment); and 2) such deficiency
prejudiced the defense so as te deprive the defendant of a fair trial, or a trial with a dependable
result.  Strickland, 466 U.S. at 687, 104 S.Ct. at 2064. The proper standard for attorney
performance is not perfect assistance; rather, it is reasonably effective assistance of counsel. Jid.

In. explaining Strickland’s standard of review of ineffective assistance of counsel claims, in
Cullen v. Pinholster, 563 1.5. 170, 189, 131 S.Ct. 1388, 1405 (2011), the United States Supreme

Court stated:

There is no dispute that the clearly established federal law here is Stricklund v.
Washington. In Strickland, this Court made clear that ‘the purpose of the effective
assistance guarantes of the Sixth Amendment is not to improve the quality of legal
representation . . . [but] simply to ensure that criminal defendants receive a fair
rial 7466 U8, at 689, 104 8. Ct. 2052, 80 L. Ed. 2d 674. Thus, ‘[t]he benchmark
for judging any claim of ineffectiveness must be whether counsel's conduct so
undermined the proper functioning of the adversarial process that the trial cannot be
relied on as having produced a just result. © Id, at 686. 104 8. Ct. 2052, 80 L. Ed. 2d
674 {emphasis added). The Court acknowledged that [tJhere are conatless ways to
provide effective assistance in any given case,” and that ‘[efven the best criminal
defense attorneys would not defend 2 particular client in the same way.’[d., af 689,
104 S. Ct. 2052, 80 L. BEd. 2d 674.

Recognizing the “ternpt[ation] for a defendant 0 second-guess counsel's assistance
after conviction or adverse sentence,’ibid,, the Court established that counsel should
be *‘strongly presumed to bave rendered adequate assistance and made 21l significant
decisions in the exercise of reasonable professional fudgment,’id. at 690. 104 S. Ct.
2052, 80 L. Ed. 2d 674. Te overcome that presamption, a defendant must show that
connsel failed to act ‘teasonably] considering all the circumstances.’[d., at 688, 104
S. Ct 2052, 80 1. Bd. 2d 674. The Cowt cautioned that “[tlhe availability of
intrusive post-trial inguiry into attorney performance or of detziled guidelines for its
evaluation would encourage the proliferation of ineffectiveness challenges.”[d., at
690, 104 S Ct. 2052 80 L. Bd. 24 674.
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The Pinkoister Court elaborated on the requirement that the defendant seeking to establish

ineffective assistance of counsel prove not just deficient performance, but prejudice as well:

The Court also required that defendants prove prejudice. Id., at 691-692, 104 §. Ct.
2052, 80 1. Bd. 2d 674. “The defendant must show that there is a reasomable
probability that, but for counsel's unproféssional errors, the result of the proceeding
would have been different.’Jd, at 694. 104 8. Ct. 2052, 80 L. Ed. 2d 674. ‘A
teasonzble probability is a probability sufficient o undermine confidence in the
outcome. Ihid. That requires a ‘substantial,’ not just ‘conceivable,’ likelihood of a
different result. Richrer, supra. at 112. 131 8. Ct. 770, 178 L. Ed. 2d 624, 647.

LPinholster, 563 U.S. at 189, 131 S.Ct at 1403,

A defendant who complaims that defense counsel’s assistance was ineffective must show
that counsel’s representation fell beneath an objective standard of reasonableness. Swrickland, 466
.5, 687-688, 104 5.Ct. 2064, He must show that bis defense lawyer did not meet the competency
level normally required of criminal attorneys. James, 670 Se.2d at 465. An accused cannot prove '
ineffective assistance of counsel ’t->y merely making allegaxions of incompetence. Instead, he must
combine his claims with a definite showing of prej'uiiice. James, 670 So2d at 465. If the
defendant fails to meet one of the criteria of the two-pronged test, then the reviewing court is not
required to address the other one. James, 670 So0.2d at 465.
In Buck v. Davis, 137 S.Ct. 759 (2017), a capital habeas case, the United States Supreme
Court emphasized that under the Strickland standard of review:
Strickland's first prong sets a high bar. A defense lawyer navigating a criminal
proceeding faces any mimber of choices about how best to make a client’s case. The
lawwyer has discharged his constitutional responsibility so long as his decisions fall
within the “wide range of professionally competent assistance.” Id., at 690, 104 8.
Ct. 2052, 80 L. Bd. 2d 674. It is only when the lawyer’s grrors were “so serious that
counsel was not functioming as the ‘counsel’ guarenteed . . . by the Sixth

Amendment” that Strickland *s first prong is satisfied. Jd,, at 687. 104 3. Ct. 2052,
80 L. Ed. 2d 674.

deckeokokk ik ek

To satisfy Strickiand, a litigemt must also demonstrate prejedice—“a reasonable
probability that, but for counsel’s unprefessional errors, the result of the proceeding
would have been different.” 466 U. 8., at 694, 104 3. Ci. 2052. 80 L. Bd. 2d 674.

Buck, 137 8.Ct. at 775-776.

See also Hinton v. Algbama, 134 5.Ct 1081, 1087-1088 (2014). The Hinton Court emphasized
that the assessment of the attorney’s performance is ““whether counse]’s assistance was reasonzble
considering all the circurustances.’™ Hinton, 134 S.Ct at 1088, quoting from Strickland v

Waskington, 466 1.8, 668, 688, 104 8.Ct 2052 (1984). The “reasonableness” is measured under
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“prevailing professional norms.” Hinton, 134 S.Ct. af 1088, quoting Stricklond, supra, at 688, 104

S.Ct, 2052, 80 L.Ed.2d 674.

With regard to a claim of ineffective assistance of counsel at the guilt phase of a capital

trial, the Louisiana Supreme Court has stated:

Under the standard for ineffective assistance of counsel set out in Swickland v.
Washington, 466 U.8. 668, 104 5.Ct. 2052, 80 L.Ed.2d 674 (1984} znd Lockhart v.
Frerwell, 506 U.S. 364, 113 5.Ct. 838, 122 L.Ed.2d 180 (1993), which standard was
adopted by fhis Court in State v. Washingion, 491 So0.2d 1337, 1339 (1.2.1986), a
reviewing court must reverse a conviction if the defendant establishes (1) that
counsel's performance fell below an objective standard of reasonableness under
prevailing professional nomms; and (2) counsel's inadequate performance prejudiced
defendant to the extent that the trial was rendered unfair and the verdict suspect, or
whether counsel's constitrtionally ineffective performance affects the outcome of
the plea process. '

State v, Hoffman, 1998-3118 (La. 4/1 1/00;, 768 So.2d 342, 575-576, supplemented,
2000-1609 (La. 6/14/00), 768 So.2d 592. (footnote omitted),

The standard for determining the effectiveness of counsel during capital penalty phase
proceedings is outlined in State v. Sparks, 1988-0017 (La. 05/11/11), 68 S0.3d 435:

A defendant at the penalty phase of a capital trial is entitled to the assistance of a
reasonably competent attomey acting as a diligent, conscientions advocate for his
life. State v. Hamilton, 92-2639, p. 6 (La.7/1/97), 699 So.2d 29, 32, ceri. denied,
522 U.8. 1124, 118 8.Ct. 1070, 140 L.Ed.2d 129 (1998); State v. Sanders, 93-0001,
P- 25 (La.11/30/94), 648 So.2d 1272, 1291, cert. denied, 517 U.S, 1246, 116 S.Ct.
2504, 135 1. Bd.2d 194 (1996). A capital sentencing proceeding ‘is sufficiently like
a trigl in its adversarial format and io the existence of standards for decision’ such
that counsel's role in both is “to ensure that the adversarjal testing process works to
produce a just result under the standards goveming decision.” Strickland v.
Washington, 466 U.S. 668, 686687, 104 8.Ct. 2052, 2064, 80 LEd 2d 674 (1984);
Accord Sanders, 930001, at p. 25, 648 So.2d at 1291.

When a defendant challenges the effectiveness of his counsel at the penalty phase,
the court must detemmmine whether there is a reasonable probability that, absent
counsel's errors, the sentencer would have concluded the balance of aggravating and
mitigating factors did not warrant death. Strickland, 466 ULS. at 695, 164 S.Ct. at
2069; Hamilton, 92-2639 at p. 6, 699 So0.2d at 32; Sanders, 93-0001, at p. 25, 648
S0.2d at 1291. Unless defendant shows both a deficient performance and prejudice,
the court camnot find his death sentemce resulted from a breakdown of the
adversarial process which rendered the result unreliable. Strickland, 466 U.S. at 687,
104 S.Cr. at 2064; Sanders, 93-0001 at pp. 25-26, 648 So.2d at 1291.

Sparks, 68 50.3d at 431-482.

In Harringion v. Richter, 562 U.8. 86, 131 S.Ct. 770, 788 (2011), the United States
Supreme Court noted the extremely respectful nature of the Strickland standard of review, after
cautioning about the temptation to sif in judgment on an atiomey’s performance afier the client

sentence or conviction. Harringtor, 562 US. at 105-1 OSL The “prevailing professional norms” are
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the benchmark, rather than viewing a lawyer's actig)ns to gauge if they differed from “best
practices or most common custom. ” Jd.

| Tn some cases, the sole available and rational defense strategy will require an expert witness
to be consulted or expert evidence to be infroduced. qurington v. Richter, 562 U.S. 86, 131 S.Ct.
770, 788 (2011). The Richier Court cautioned that “[eJeven the best criminal defense attorneys

would not defend a particular cliert in the same way,” and that it would be the exceptional case in

which the broad tactical discretion attorneys are afforded would be restricted to one method or -

manner. Richrer, 562 U.S. at 789, quoting from Sm'cfland, 466 U.S. at 689, The Richter Court
also stated that there is no need for a lawyer to go after an investigation that would not be
productive, let alone one which might prove harmful to the defense. Rickter, 562 U.S. at 789-790,
The Richter Court noted that where there WGI‘BE a number of available experts of various
types Richter’s defense counsel could have hired, a lawjrer is entitled to prioritize his work on the
case, and was entitied to “formulate a strategy that was reasonable at the time and to balance
Iimited resources in accord with effective trial tactics and strategies™ Ritchter, 526 U.S, at 789.
Moreover, the hiting of an expert does not mean. that courts should engage in deciding whether a
qualified expert was not sufficiently qualified. As the United States Supreme Court emphasized in

Hinton v. Alabama:

The selection of an expert witness is ‘a paradigmatic example of the type of
‘strategic choic[e]” that, when made ‘aftér thorough investigation of [the] law and
facts,” is ‘virtually unchallengeable.”Strickland, 466 U.S.., at 690. 104 8. Ct 2052,
80 L. B4 24 674. We do not today launch federal cowrts inio examination of the
relative quelifications of experts hired and experts that might have been hired.

Hinton, 134 5.Ct. at 1089.

The defendant alleges that his defense counsel was ineffective for failing to present testimony from
expett witnesses who, individually and cumulatively, allegedly coﬁld have undermnined the State’s
case by creating reasondble doubt in the minds of the jury. The State’s case against this defendant
was a collectively strong one, as this Court no doubt still recalls from presiding over the trial. No
efforts of any defense counsel could have defeated such a strong evidentzl case, and the
defendant’s cument claims engage in the exact “Monday-norning quarterbacking” which
Strickland and its progeny prohibit. -

The defendant criticizes his trial counsel for not challenging the DNA evidence in the same

manner as the first trial counsel — by calling a defense expert witness. Even he admits that this
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evidence was assafled by his atforneys via cross examination of Dr. Wojtkiewicz. (Defendant’s
original PCR brief, page 13). While the defendant claims that fhis method was “effective” at his
first trizl, the votes of the jurors at that trial was not to acquit him — there was simply a dispute over
the degree of murder for which he was gujilty. With regard to this evidence, the Lousiana
Supreme Court stated: “Expert forensic analysis matched the semen obtained from a rectal swab of
the victim to Reeves' DNA profile, with a statistical probability of 1 in 256,000,000,000 (triltion).
In addition, fibers consistent with the victim's clothing were found in the defendant's car.” State v.
Reeves, 2006-2419 (La. 5/5/09), 11 So34d 1031, 1085. Physical evidence like this is not as easy to
attack as this defendant presumes, and he cannot establish that trial counsel’s methodelogy of
doing so constituted ineffective assistance of connsel.

The defendant’s similar attack over latent print testimony regarding Sybil Guidry’s first
trial testirnony not being pr;zsenteci at the second trial also fails, as does his ¢laim regarding the
attack of the timeline of the State’s case. As noted earlier, the defendant’s sermen was found in the
victim’s rccm multple eyewitnesses saw him at critical locations, and he confessed — there was
not a witness on Earth who could have established his innocence in this case since he was not in
fact lmnocent. Moreover, the defendant’s attorneys at his second trial were not required to present
the exact same case from his first trial.

With regard to the defendant’s claim that his attorneys failed to aftack the cadaver dog
evidence, the defendant concedes that defense attorneys cross exammined witnesses on this topic, but
he argues that an expert should have beeg retajne@ to assist in this endeavor. (Defendant’s original
PCR brief, pages 18-27). T}}é cadaver dog evidence was minimnal in comparison to the wealth of
physical evidence, the testimony of witnesses who saw the defendant in critical places linked with
his crimes,’ and his own confession. While no defense counsel mistake in this regard is conceded
by the State; even if the defense counsel’s assault of this evidence were not as aggressive as the
defendant would have had it, no prejudice occurred.

The United States Supreme Court has rejected the sort of second-guessing in which the
defendant now engages. In Hwrvington v. Richter, 131 8. Ct. 770 (2011), the United States
Supreme Court soundly rejected a defendant’s claim that be had received ineffective assistance of

counsel when his attorney did not retain an expert witness:

"The Staie tefers here to the testimony of Lake Charles Police Lieutepant Ray Laviolet, Exn
Schrepfer, and Michelle Rogers, among'others.
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Criminal cases will arise where the only reasonable and available defense strategy
requites consultation with experts or introduction of expert evidence, whether
pretrial, at frial, or both. There are, however, ‘countless ways to provide effective
assistance in any given case. Even the best criminal defense attomeys would not
defend a particular client in the same way.’Jd.% at 689, 104 S.Ct. 2052. Rare are the
situations in which the ‘wide latitude counsel must have in making tactical
decisions’ will be limited to any one technique or approach. Jbid.

ok sk etk ek

From the perspective of Richter's defense counse]l when he was preparing Richter's
defense, there were any number of hypothetical experts-—specialists in psychiatry,
psychology, ballistics, fingerprints, tire treads, physiology, or, numercus other
disciplines and subdisciplines—whose insight might possibly have been useful. An
attorney can avoid activities that appear ‘distractive from more impportant dufies.”
Bobby v. Fan Hook, 558 U.8. . , 130 8.Ct. 13, 19, 175 L.Ed.2d 255 (2009)
{per curiam). Counsel was entifled to formmulate a strategy that was reasonable at the

_ time and to balapce Limited resources in accord with effective tral tactics and
strategies. See Knowles, supra, at 787 — 788, 129 8.Ct. at 1421-22; Rompilla v.
Beard, 545 US. 374, 383, 125 S.Ct. 2456, 162 L. Ed.2d 360 (2005);, Wiggins v.
Smith, 539 1.8, 510, 525, 123 S.Ct. 2527, 156 L. Ed.2d 471 (2003); Strickand, 466
U.S., at 699, 104 S.Ct. 2052,

P T 2 TS

Fven if it had been apparent that expert bleod testimony cowld support Richier's
defense, it would be reasonable to conclude that a competent attorney might elect
not to use it.

EE S T E T S S T

- This theory overlooks the fact that concentrating on the blood pool carried its own
serious nisks. If serological analysis or other forensic evidence demonstrated that the
blood came from Johnson alone, Richter's story would be exposed as an invention.
An attormey need not pursue an investigation that wounld be fruitless, much less one
that might be harmful to the defense. Sirickiand, supra, at 691, 104 8.Ct. 2052,

ek ek ok etokok ook

In many instances cross-examination will be sufficient to expose defects In an
expert's presentation. When defense counsel does not have a solid case, the best
strategy can be to say that there is too much doubt about the State's theory for a jury
to convict.

Richter, 131 8. Ct. at 787-792.

Thess excerpts illustrate that the decision to retain an expert witness is franght with
dangerous potential and that a sirong presnmption of effective assistance is afforded to frial counsel
faced with such decisions. As the Rickier Court noted: _“Sm‘mounﬁng Strickland's high bar is
never an easy task.” Richzer, 131 5.Ct. at 788, quotingPadilla v. Kentucky, 559 U.S. ——, ———

?

130 5.Ct. 1473, 1485, 176 L.BEd.2d 284 (2010).” The defendant has not done 50 in this case.

EStrickland v. Washington, 466 U.S. 668, 104 5.Ct. 2052 (1954).
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With regard tc mitigation evidence, the defendant’s trial atiorneys developed a powerful

case using varied sources. According to the defendant, it still was not enough. However, the

United States Supreme Court rejected a similar complaint in Bebby v. Pan Hook, 558 U.S. 4, 12,

130 §.Ct. 13, 19 (2009), stating:

This is not a case in which the defendamt's attorneys failed to act while potentially
powerful mitigating evidence starsd them in the face, ¢f. Wigeins. 539 U.8., at 523,
123 8. Ct 2527, 156 L. Bd. 2d 471, or would have been apparent from documents
any reasonable attorney would have obtained, ¢f Rompilla v. Beard, 545 TU.8. 374,
389-393, 125 8. Ct 2456, 162 L. Bd. 24 360 (2005). It is instead a case, like
Strickland itself, in which defense counsel's “decision not to se=k more’ mitigating
evidence from the defendant's background ‘than was already in hand’ fell ‘well
within the range of professionally reasonable judgments.’466 1.S., at 6§99, 104 S,
Ct 2052 . 801.Ed 2d 674.3

In State v. Stewart, 2000-2960 (La. 3/15/02), 815 So0.2d 14, 15, the Louisiana Supreme

Court repeated admonitions from Sirickiond:

...’[it is mot enough for the defendant to show that the errors bad some
conceivable effect on the cutcome of the proceeding....” Instead, ‘{1jn every case,
the court should be concerned with whether, despite the strong presumption of
refiability, the result of the particular proceeding is unreliable because of a
breakdown in the adversanal process that our system counts on to produce just
results.” Stricidand, 466 U.S. at 696-97. 104 S.Ct at 2067-69.

The Stewart Court continmed: “Strickland imposes on z defendant the difficult burden of
Qvercoming a strong presumption that the challenged action of his trial counsel reflected sound
trial strategy because “[e]ven the best criminal defense aftomeys would not defend a particular

client in the same way.”"Skickiand, 466 US at 689, 104 S.Ct. at 20635." The Stewart Court

concluded by stating that the purpose of an ineffective assistance of counsel claim is mot to “grade”
defense counsel’s “perfonnange;” instead, Strickland requires “a showing that the adversary
process in the present case went so far wrong that no court may have confidence that it produced a
reliable and just result.” Stewart, 815 So.2d at 19, I no way can the defendant meet this burden
of proof.

With regard to particular filings, defense counsel is mot required to file frivolous,
unnecessary motions. State v. Pettibone, 626 So2d 66, 69 (La.App. 3 Cir. 1993); State w.
Pendleton, 96-367 (La_App. 5 Cir. 5/28/97), 696 So0.2d 144, 156. Moreover, the decision to file or
not to fils pfenial motions is within the realm of toal strategy. Srtate v. Dammneron, 98-378

{LaApp. 5 Cir. 9/26/98), 719 So.2d 1151, 1154. Since defense counsel is not reguired to file
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pretrial motions, a defendant must demonstrzte specific prejudice when he asserts that the fatlure fo
file a motion was ineffoctive assistance of counsel. State v, Seiss, 428 So0.2d 444, 447 (La. 1983);
State v. Green, 1998-0912 (La.App. 4 Cir. 9/9/98), 731 So.2d 286, 293.

With regard to failure to investipate claims, in State v. Castuneda, 94-1118 (La App. 1 Cir.
6/23/95), 658 50.2d 297, the First Circuit Court of Appeal stated that 2 defendant who asserts that
his defense counsel was ineffective for failing to investigate must specifically assert what the
investigation would have revealed as well as how the trial’s putcome would be altersd; conclusory,
vague zllegations are insufficient for reﬁei Castaneda, 658 So.2d at 306, I Srtate v. Johnson, 31,
448 (La.App. 2 Cir. 3/31/99), 747 So0.2d 61, 68, the Second Circuit Court of Appeal found that
where a defendant alleged that hix counsel was meffective for failing to request & contimiance so
that he could investigate further and obtain witnesses, when sufficient evidence existed for a
couviction,. as it did in this case, the defendant could not demonstrate prefudics from the defense
attorney’s failure to request a continuance and to obtain witnesses.

Regarding a particular line of questoning of witnesses, m State v. Brooks, 505 So.2d 714,
724 (La. 1987), the Louisiana Supreme Co{xrt noted that the decision not to cross examine could
very well be trial strategy to “robr the state of the force of its evidence.” The Brooks Court stated:
“While opinions may differ on the adwvisability of such a tactic, hindsight is not the proper
perspective for judging the competence of counsel’s trial decisions. Neither may an attomey’s
level of representation be determined by whether a particular strategy is successful” In Stare v.
Mitchell, 44,008 (La.App. 2 Cir. 2/25/09), 4 S0.3d 320, the Second Circuit Court of Appeal stated
that the decision to decline to ask cross examination guestions “can be a reasonable tal strategy
that will not render trial counsel’s assistance ineffective.” Mitchell, 4 So0.3d at 326-327, citing
State v. Brooks, 505 So0.2d 714, 724 (La. 1987). In State v. Folse, 623 S0.2d 59, 71 (La.App. 1 Cir.
1993), the Fi:;t Circuit Court of Appeal stated: “The eiection to call or not call a particular witness
is a matter of trial strategy and not, per se, evidence of ineffective assistance of counsel.”

In summary, the complaints that this defendant raises, as detailed above and again below,
fall squarely within the scope of trial strategy. The decisions made by trial counsel during trial and
before trial are notbj.t;g if not trial strategy. In State v. Felde, 422 So.2d 370 (La 1982), the

Lowsiana Supreme Court stated:
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Under our adversary system, once a defendant has the assistance of counsel the vast
array of trial decisions, strategic and tactical, which must be made before and during
the trial rests with the accused and his attomey. Zstelle v. Williams. 425 11.8. 501 at
512,96 8.Ct. 1691 at 1697, 48 T Ed.2d 126 at 135 (1976). The fact that a pariicular
strategy is unsuccessful does not establish ineffective assistance. Gray v. Lucas,
677 F.2d 1086 (5 Cir. 1982).

Felde, 422 So.2d at 393.

In State v. Hoffman, 1998-3118 (La. 4/11/00), 768 So0.2d 542, the Louisiana Supreme Court
noted that it did not “‘sit to second-guess strategic and tactical choices made by trial counsel.””
‘ Hoﬁ"man, 768 S0.24d at 579, quoting from State v. Myles, 389 So0.2d 12, 31 (La. 1979). In State v.
Collins, 2004-1441 (La.App. 3 Cir. 3/2/05), §96 So.2d 1265, the Third Cirenit Court of Appeal
stated that 1t has recognized that an alleged error which is within the scope of ““irial strategy™ does
not ““establish ineffective assistance of connsel. ™ Collins, 896 S0.2d at 1270, quoting from Stare
v. Bienemy, 483 So2d 1105 (LaApp. 4 Cir. 1985). See also Staie v. Duplichan, 2006-352
(La.App. 3 Gir. 12/6/06), 945 S0.2d 170, 182 (an afleged rustake that fails inside the trial strategy
realm does not constitute ineffective assistance of counsel).

In State ex rel. Blank v. Cain, 2016-0213 {La. 05/13/16); 192 So0.3d 93, 100, the Louisiana
Supreme Court stated the following with regard to trial strategy decisions made by a capital
defense attorney:

Counsel's tactics were not unreasonable. See Wiggins v. Smith, 539 U.S. 510, 527,
123 8.Ct. 2527, 2538, 156 L.Ed.2d 471 (2003) (‘In zssessing the reasonableness of
an attorney's investigation . . . a court must consider not only the quantum of
evidence already known to counsel, but also whether the known ovidence would
lead a reasopable attorney to investigate further.”); Sanders v. State, 738 S.W.2d
856, 858 (Mo. 1987)(*The selection of witnesses and the infroduction of evidence
are questions of frial strategy and the mere choice of irial strategy is not a
foundation for finding ineffective assistance of counsel.”); State v. Felde. 422 So.2d

370, 393 {La 1987} (the fact that a particular strategy fails does not establish
meffective assistance). The district court correctly rejected this claim.

Not ealy do all of this defendant’s complaints about his lawyers fall squérely within the purview
of trial strategy, none of them demonstrate error, let alone prejudice, in a case in which a

conviction and death sentence were both a virtual certainty.

A. JUDGE WARE WAS INEFFECTIVE FOR FAILING TQ INTRODUCE
COMPELLING, READILY AVAILIBLE EVIDENCE IN SUPPORT OF
PETITIONER'S CLAIM THAT THE STATE UTILIZED PEREMPTORY
CHALLENGES TO PURPOSEFULLY DISCRIMINATE AGAINST
AFRICAN-AMERICANS IN JURY SELECTION, IN VIOLATION OF
BATSON V. KENTUCKY.
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B. STATISTICAL EVIDENCE

C. SPECIFIC, INDIVIDUALIZED EVIDENCE

This claim is insulting and specious; moreover, it was neither properly preserved nor
presented. None of this evidence was properly preserved for argument at the trial court level. As
Fudge Waze teshﬁed he never compared the seven black jurors struck by the State with the white
ones struck. (PCR hearing, Tr. p. 66). There was also no evidence ever offered as to the race of
the jurors when the Batson comments were made. As the State detzils below, this Court correctly
ruled that a prima facie case was never established.

Even Worse, on post conviction this defendant never infroduced any reliable evidence in
support of his Batson claim becanse none exists. His new Appendix Exhibit I, which are
purportedly voter tegistration records, are not even clearly linked to the final or proposed jurors
and are not authentic or certified documents. They should be deemed wholly inadmissible.

Furthermore, as the State noted at the post conviction relief hearing, the defendant offered
no definitive proof of the tace of any of the jurors he argues about, and there are no notations to
their race anywhere in the record. (PCR. hearing, Tr. pp. 68-77). Simply put, the defendant has
absolutely ne evidence to sapport this salacious claim.

In this case, at the late date of the defendsut’s Barson comments, this Court properly noted
that the defendant’s Barson chaﬂeuge failed at the outsel. Based on the numbers and the
percentages of jurors selected, the defendant could not establish a prima facie case. (Direct Appeal
R Vol XXXVIL R, pp. 9033-9045). In addition, the defense could have been accused of
exercising ity perernptory challenges in a discriminatory manner since it struck eleven white jurors
and only one black juror in its exercise of twelve peremptory challenges. (Direct Appeal R. Vol
XXXVIL R. pp. 9031-9032). The defendeant’s challenge was not even timely made in accordance
with LSA-C.CL.P, Art. 841, as the trial judge noted. (Direct Appeal R. Vol. XXXVII, R. pp. 9028

9029). Moreover, the final racial composition of the jury featured a higher percentage of Afvican-
Americans than were in the jury venire itself. (Direct Appeal R. Vol. XXXVIL, R. pp. 9034, 9041,
Trial Counrt Record Vols. 30 & 51, Tr. pp. 343-351). The record offers no support for this
defendant’s belated Batson challenge, and this Court did not err in finding that the defendant failed
to establish the requisite prima facie case. For these reasons, defense counsel cannot be gauged
ineffective for failing to prevail on a meritiess Batson claim.

In State v. Tyler, 1997-0338 (La. 9/9/98), 723 So.2d 939, the Louisiana Supreme

Court discussed the United States Supreme Court decision in Batson v. Kentucky, 476 U.S.
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79, 106 5.Ct. 1712, 90 1.Bd.2d 69 (1986). ].u Batson, the federal high court keld that it was
an Bqual Protection violation for a prosecutor to exercise a peremptory challenge to exclude
a black prospective Juror on the beasis of his or her race. Tyler, 723 80.2d at 942. The Batson
decision has subsequently been expanded to prohibit either the State or the defense from
exercising racially based peremptory challenges.’ld. The uitimate burden of proof on
establishing the impermissible peremptory challenge rests on the patty objecting to it, who
must establish purposeful discrimination. Jd.

In Rice v. Collins, 546 U.S. 333, 338, 126 5. Ct. 969, 973-74, 163 L. Ed. 2d 824 (2006), the

United States Supreme Court discussed Batson challenges:

A defendant's Batson challenge to a peremiptory strike requires a throe-step inguiry.
Fizst, the triai court must determine whether the defendant has made a prima facie
showing that the prosecutor exercised a peremptory challenge on the basis of race.
476 TS, at 96-97, 106 S.Ct. 1712. Second, if the showing is made, the burden
shifts to the prosecutor to present a race-neutral explanation for striking the juror in
question. Id., at 97-98, 106 S.Ct. 1712. Although the prosecutor must present a
comprehensible teascm, ‘[tThe second step of this process does not demand an
explanation that is persuasive, or even plausible’; so long as the reason is not
inherently discriminatory, it suffices. Purkett v. Elem, 514 U.S. 765, 767-768, 115
5.Ct 1769, 131 L.Ed.28 B34 (1995) (per curiam). Third, the court must then
detennine whether the defendant has camred his burden of proving purposeful
discrimination. Batson,supra, at 98, 106 S.Ct. 1712. This fioal step involves
evaluating ‘the persuasiveness of the justification’ proffered by the prosecutor, but
‘the ultimate burden of persuasion regarding racial motivation rests with, and never
~ shifts from, the opponent of the strike.” Purkett,supra, at 768, 115 5.Ct. 1765.

As stated supra, the challenger (in this case, the defendant) always bears the ultimnate
burden of persuasion in proving purposeful discrimination. Batson, 476 U.8. at 93, 106 S.Ct. at
1721. Ta Siate v. Duncan, 1999-2615 (La. 10/16/01), 802 S0.2d 533, the Louwisiana Supreme
Court noted that if a defendant cammot present evidence showing the required inference of
deliberate discrimination, then he fajls to establish a prima facie case and "his Baison
challenge expires at the threshold.” Duncan, 802 So.2d at 544, quoting from Staze v. Green,

94-0887 (La. 5/22/95), 655 So.2d 272, 290, fn. 24.

As the State previously noted, this defendant never properly raised Buatson challenges at

trial, and !ke other claimed ecrrors, Baison is subject to LSA-CCr.P. Art. §41's

contemporaneous objection requireinent. In State v, Supder, 98-1078 (La. 4/14/99), 750 So. 2d

“It has been codified in LSA-C.CL.P, Art 795,
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832, 83940, the Louisiana Supreme Court discussed a defendant’s failure to timely raise Batson

challenges:
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Under Batson jurisprudence, a defendant must first establish a prima facie case of

discrimination by showing facts and relevant circumnstances that rajse an inference
that the prosecwtor used his peremptory challenges to sxclude potential jurors on the
basis of race. If such 2 showing is made, the burden of production then shifts to the
State to articulate a race-peutral explanation for the challenges. Finally, the trial
court must determine whether the defendant carried his burden of proving
purposeful discrimination. Purkerr v. Elem, 514 U.S. 765, 115 S.Ct. 1769, 131
L.Ed.2d 834 (1995} (Per Curiam); see State v. Collier, 553 So0.2d 815 (La.1989).
The second step does not require an explanation that is persuasive, or even
plausible, and unless a discriminatory intent is inherent in the State's explanation,

" the reason offered will be deemed race nenfral. Purkest, 514 US. at 767, 115 5.Ct.

at 1771. The ultimate burden of persuasion remains on the defendant to prove
purposeful discrimination. See State v. Green, 94-0887, p. 28 (La.5/22/95), 653
S0.2¢ 272, 290, and cases cited therein. A trial judge's determination pertaining to
purposeful discrimination rests largely on credibility evaluations; therefore the trial
judge's findings are entitfled to great deference by the reviewing court. Batson, 476
1.8, at 98 n. 21, 106 5.Ct. at 1724 n. 21.

As an injtial matter, the defense failed to lodge an objection to the State’s use of its
peremptory challenges against jurors Greg Scott and Thomas Hawkins, Jr., although
counsel did note for the record that both jurors were African-American.’ According
to defense counsel, when Scott and Hawkins were struck by the State, counsel felt
that no “pattern” of exclusion had emerped because the State had accepted an
African-American juror, Jeffery Brooks (who was later backstricken by the State).

Nevertheless, while defense counsel's choice not to object on Baison grounds umiil
they felt a pattern of discrimination had emerged may have been & valid reason for
delaying a request for a race-neutral explanation, it does not negate the fact that the
State was never requested to provide a race-nentral explanation for ifs use of
peremptory challenges on potential jurors Grog Scott and Thomas Hawkins, Jr.
Even after lodging a Bafson objection and requesting a race-rieutral explanation for
the State's challenge of other Affican-Americans, defense counsel never demanded
such an explanation. for these two jurors.

This court has traditionally applied La.C.CrP. art. 841 to errors occurring during
voir dire:” It has consistently held that a defendant waives review of irregularities in
the selection of the jury when an objection is not timely raised. See State v. Potler,
591 S0.2d 1166, 1168 (La.1991) (failure to make Batson objection waived issue on
appeal); State v. Spencer, 446 S0.2d 1197, 1200 (La.1984) (review of improper
exclusion of blacks from jury not preserved for appeal); Siate v. Whitt, 404 50.2d
254 (La 1981) (objection to faiture to sequester jury at an earlier ime waived); State
v. Bazile, 386 So0.2d 349 (La.1980) (improper procedure for selecting venire not
reviewable where objection was made after jury was swom); State v. Cualls, 377
So.2d 293, 298 (La1979) (objection to State's use of peremptory challenges raised
for first ime on appeal came foo late); State v. Landry, 262 La. 32, 262 So2¢d 360
(1972) (issue waived where objection to three jurors improperly excluded for

opposition fo death penalty not timely made). With respect to prospective jurors

Greg Scott and Thomas Hawkins, Jr., the defense failed to inifiate the three-step
Batson procedure properly and therefore the State did not offer race-neutral reasons
for its challenges. Consequently, the trial court did not have the opportunity to role
on them. Defendant therefore waived any claim based upon the prosecutor's
allegedly intentional discrimination against Greg Scott and Thomas Hawkins,
Jr. and the issue is not properly before this court. Porter, 591 S0.2d at 1168.

(emphasis added)




The Snyder Court also addressed a situation where a defendant argued, like this one, that '

his attorneys were ineffective for failing to raise a Batson claim. The Sryder Court stated:

Defendant also argues that his attormneys were ineffective for failing to object to the
prosecution's improper unse of its peremptory challenges to exclude Afiican
Americans from the jury. Specifically, defendant points to counsel's failure to raise
a Batson objection to the State's use of peremptory challenges on veniremen Greg
Scott and Thomas Hawkins, Jr. Defendant maintains that his trial counsel
erroneously belisved that the presence of ome African American juror, Jeffrey
Brooks (who was later backstricken by the State) defeated any Batson claim.
Defendant contends that this emor prejudiced him because it allowed the prosecutor
1o exercise peremptory challenges to remove members of the defendant's race from
the jury venire for a discritninatory purpose without having to provide a race-neutral
TE2s0n.

Even assuming defense counsel erred in failing to make a Baison objection ta the
State’s challenges of Greg Scott and Thomas Hawkins, Jr., this failure does not
prejodice the defendant to the extent that the tdal was rendered unfair and the
verdict suspect. In .4flen v. Hordy, 478 U.8. 255, 106 5.Ct. 2878, 92 L.Ed.2d 199
{1986), the United States Supreme Court held that Batson would not be applied
retroactively on collateral review. The Court noted that retroactive effect is
‘appropriate where a new constitutional principle is designed fo enhance
theaccuracy of criminal trials.’ Allen, 478 U.S, at 259, 106 S.Ct. at 2880. The Court
found, however, that although “the rule m Batson may have some bearing on the
truthfinding function of a criminal trialf,] ... the decision serves other values as well
.. omly the first of which may have some impact on truthfinding *Jd. Because
protections afforded by Batson did not go ‘to the heart of the truthfinding
function,’7d,, the Court held that Batson would not apply retroactively.

While the instant case does not deal with the question of refroactivity, the Cowrt's
comments on the import of Batson are pertinent to the considerations present in the
prejudice prong of the Strickland v. Washington, 466 1.8. 668, 104 8.Ct. 2052, 80
L. Ed.2d 674 (1984), two-part test used in ineffective assistance of counsel claims.
Where a rule does not have ‘sich a fandamental impact on the integrity of
factfinding,’ Allen, 478 U.S. at 259, 106 S.Ct. at 2881, it cannot be said that the
violation of such rule renders the trial unfair and the verdict saspect.” Thus,
counsel’s failure to make a Batson objection did not prejudice defendant.
Accordingly, this argnment lacks merit.

Sryder, 750 So0.2d at 84243, (emphasis added)

Where this objection was never properly preserved or presented at the trial court level,
and where the evidence introduced on post conviction relief was not even indicative of the
racial composition of the challenged jurors, this claim has never even been correctly argued, let
alone established. It fails.

D. JUDGE WARE DID NOT HAVE A REASONABLE STRATEGY REASON
NOT TO USE THE EXPERT WITNESSESS ATTY. CUCCIA USED IN THE
FIRST TRIAL, THEREFORE HE SHOULD BE FOUND TO HAVE
FROVIDED PETITIONER CONSTITUTIONALLY INEFFECTIVE
REPRESENTATION.
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This issuc was already discussed at length by the State supra. In Harrington v, Richier,
131 8. Ct. 770 (2011), the United States Supreme Court specifically rejected this same argument.

No two defense attorneys have to fry a case the same way to have been considersd to have

rendered effective assistance of counsel.

E. JUDGE WARE DID NOT HAVE A REASONABLE STRATEGY REASON
FOR HIS FLAWED CROSS-EXAMINATION OF DET. MARK HOLMES AT
TRIAL, THEREFORE HE SHOULD BE FOUND TO HAVE PROVIDED
PETITIONER CONSTITUTIONALLY INEFFECTIVE REPRESENTATION.

‘With regard to the defendant’s claim that his attorneys failed to attack the cadaver dog
evidence, the defendant concedes that defense attorneys cross examined witnesses on this topic, but
he argues that an expert should have been retained to assist in this endeavor. (Defendant’s original

PCR brief, pages 18-27). The cadaver dog evidence was minimal in comparison to the wealth of

physical evidence, the testimony of witnesses who saw the defendant i critical places linked with °

bis crimes,® and his own confession. While no defense counsel mistake in this regard is conceded
by the State, even if the defense counsel’s assaudt of this evidence were not as aggressive as the

defendant would have had i, no prejudice occured.

Moreover, after first statng that no cadaver dog training evidence was admitted upon .

defense questioning, upon State cross-examination Judge Ware read from exhibits the State
introduced that indicatcd that not only had records of the dog’s certification and training been
introduced by the State,” but also he conducted cross examination on this very issue. (PCR hearing,
Tr. pp. 83-84; 88-91). The defendanf made a false allegation about what was actually presented by
the defense at frial, and for this reason and due to controlling jurisprudence cited supra this

argurmnent also fails.

F. JUDGE WARE DID NOT HAVE A REASONABLE STRATEGY REASON
NOT TO USE THE WITNESS STATEMENTS OF FAITH WATSON AND
MICHELLE MATHIS AT TRIAL, THEREFORE HE SHOULD BE FOUND

TO HAVE PROVIDED PETITIONER CONSTITUTIONALLY INEFFECTIVE
REPRESENTATION.

Witness statements of those who do not testify and which are lestimomial in nature are

classically inadmissible hearsay evidence. Crawford v. Washington, 541 1.8, 36, 124 8.Ct. 1354,

*The State again refers here to the testimony of Lake Charles Police Lienteniant Ray Laviolet, Erin
Schrepfer, and Michelle Rogers, among others.
*The State introduced these exhibits at the post conviction relief hearing as 5-82 through 5-84.
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158 L.EdZd 177 (2004). Fudge Ware recognized as much when the defense questioned himm about
not using Michelle Mathis’ statement to cross—sxarﬁine Detective Carpenter, noting that “a lot of
this would have been hearsay.” (PCR hearing, Tr. p. 59, lines 28-29). He also noted with regard
to not calling them as witnesses, “hindsight is 20/20, I guess.” (PCR hearing, Tr. p. 60, lines 12-
13). He refised to fully concede that these witnesses could have created reasonable doubt,
correctly stating “You never know what effect.” (PCR hearing, Tr. p. 60, lines 21). The
statements were offered and admitted imto evidence as Defendant’s Exhibits 1 and 2 without
objection. (PCR heardng, Tr. p- 61).

Judge Ware also noted that the so-called failed line-up evidence that the defendant asserted
ke should have used to cross-examine Detective Shannon Daughenbangh was not impeachment
evidence. (PCR hearing, Tr. p. 63, lines 19-23). Evidence to support this line of questioning was
infroduced without objection as defendant’s Exhibit 3. (i’CR hearing, Tr. p. 66).

The defendant’s claim in this regérd is almost farcical. The defendant, who confessed to
his crimes, was linked to them by numerous evewitnesses, and whose semen was found In the
victimn’s anus, now contends that his counsel was ineffective for failing to present the equivocal
testimony of two zlleged eyewitnesses who at best possibly conld have called into slight question.
the State’s ﬁmeﬁne of events. (Defendant’s original PCR. brief, pages 27-31; PCR hearing, Tr. pp.
64-65). The defendant alleges that statements of two women who believe they saw a little gixl that
may have been the victim, combined with the fact that other individuzals did not pick him out of an

array of photos, was such exculpatory evidence that had it been presented to the jury it wounld have
resulted in z different verdict.

The evidence detailed by the defendant that would have allegedly proven his innocence is
sketchy at best. One Gf the two women he chiefly refers to never even saw a photo cf little MIT
but only heard a description of ker. Both women that he details identified the little girl that they
saw as a blonde, while MJIT Was a bnunette. Moreover, the failure of the residents of MIT’s trailer
park to identify the defendant does not negate the fact that he was seen by eyewitnesses in areas
critical to his offenses, his DNA was found inside the victim, fibers from her clothing were found
in his car, and he confessed to the crime. Only in 2 realm outside all reality does this so-called
“evidence” exonerate this defendant. By no means does counsel’s failure to present it constitite
inefiective assistance of counsel.

The defendant’s assertion im po;;t conviction relief ileaxing and in his original post

conviction relief bujef that his counsel was ineffective because of an alleged lack of sufficient
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preparation time js elso without merit. The defendant’s trial counsel Judge Ronald F. Ware and
Mr. Charles St Dizier, along with Mr. Richard White, were all experienced, highly competent
counsel who did a valiant job defending him. While the defendant claims that six and a haif
months of preparation time until his retrial was insufficient, courts have not set Torth a specific
amourt of time for trial preparation, as this issue is assessed on a case by case basis.

Reviewing courts have looked to the seriousness of the charge, the case’s complexity, and
the witness availability, n addition to preparation time and counsel’s experience, as criteria 1o
assist in dspexmining whether or not an attorney was ineffective.  These factors are not
deterrninative of the issue, either singly or together. United States v. Cronic, 466 U.S. 648, 104
S.CL 2039 (1984). As the Cronic Court stated, they “are relevant to an evaluation of a lawyer's
effectiveness in a particular case, but neither separately nor in oombinaﬁon do they provide a basis

“for concloding that competent counsel was not able to provide this respéndcnt with the guiding
hand that the Constitution guarantees.” Cronic, 466 U.S. 648, 663, 104 5. Ct. 2039, 2049. The
Cronic Court Tefused to hold that a young inexperienced counsel with 25 days to prepare a
complex case was ineffective. Similatly, in State v Marfin, 93-0285 (La. 10/17/94), 645 Se.2d
190, the Louisiapa Supreme Court upheld the denial of continbance motions filed by defense
comnsel who had three weeks to prepare for a capital case, where, as in this case, there was no
evidence of specific prejudice in the recerd.

In Reeves, the Louisiana Supreme Court rejected this defendant’s direct appeal claim that
his defense aitorneys’ contmuance motion was improperly denied, noting that defense counsel had
almost seven months to prepare for his trial and also had at their disposal the evidence,
mformation, transcripts, and materials prepared by counsel at his first tial. The Reeves Court
stated that the decision to grant or deny a continuance motion rests with the trial court’s broad
discretion, and that ruling will not be tpset unless there is an abuse of discretion, which the Court
specifically declined to find. Going one step further, the Reeves Court also held that its record
review revealed no evidence of specific prejudice suffered as é result of the trial court’s
continuance uling. Reeves, 11 S0.3d at 1077-1079.

G. JUDGE WARE DID NOT HAVE A REASONABLE STRATEGY REASON
FOR FAILING TO REVIEW THE VIDEQ RECORDING OF PETITIONER'S
STATEMENT TO THE POLICE PRIOR TO IT BEING PLAYED IN COURT
FOR THE JURY AT TKIAL, THEREFORE HE SHOULD BE FOUND TO
HAVE PROVIDED PETITIONER CONSTITUTIONALLY INEFFECTIVE
REPRESENTATION,

This claim was conclusively disproved at the post conviction relief hearing conducted in

this case. It is based on the inadvertent introduction into evidence of some statements in the
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defendant’s confession referring to his “urges” toward young children. (Defendant’s original PCR
brief, pages 32-37). That information should have been redacted from the videotaped confession
pursuant to trial court ruling. Moreover, Judge Ware thought that it was redacted, as did the State.

The State’s inadvertent error does not constitute ineffective assistance of defense counsel.

The defendant attempts to compare his trial counsel’s failure to catch something that should

have been redacted in a video to a failure to conduct a reasonsble investigation. In his original post-

conviction relief brief, he referenced Sanders v, Rarelle, 21 F.3d 1446, 1436 (9° Cir. 1994) where
“counsel must, at a minimurn, conduct 2 reasonable investigation enabling him to make informed
decisions about how best to represent his client” (Defendaut’s original PCR brief, page 35). By
contrast, this is not a case of insufficient preparation and investigation, as the record reveals.
Rather, the objectionable references themselves were so minimal in the conte;xt of the defendant’s
entire chilling confession about kidnapping, raping, end murdering a four-year-old girl that they
drew no special attention. It is also critical that they were fleeting and quickly caught by the State. -

It strains credulity to suggest that minimal, fleeting comments from this defendant were
more prejudicial than his admitted kidnapping, rape, and stabbing to death a four-year-old Little girl.
This information was certainly not prejudicial or impactful in the jurors’ minds when compared to
the defendant’s own words describing his brutal acts in this case. Morecver, it is not clear from the
record, nor has the defendamt established, how much of this information the jurors heard, as First

- Agsistant District Attorney Cynthia Killingswerth quickly called this issue to the Court’s attention
(Trial Court Record Vol. 54 of 60, 11/2/04 Tt p 121).
As for the defendant’s claim about his attorney’s ineffectiveness i this incident, defense
_counsel Judge Ware admitied at the tdal that he viewed the videotape and an accompanying
transcript that was of the properly redacted confession and that he did not view the videctape in an
uninterrupted fashion. (Trial Court Record Vol. 54 of 60, 11/2/04 Tr, pp. 4-5). Af the post
conviction, relief hearing, he siated the same thing. (PCR hearing, Tr. pp. 79-80). Essentially, he
did due diligence and trusted that the properly redacted tape that followed the comectly redacted
transcript that he had was going to be played for the jury. The fact that it was not the one played
was a mistake of the State, not a failing of the defense.

That is not ineffective assistance of counsel. Moreover, for the defendant’s attorney to have
publicly and loudly objected to passing references in a lengthy confession that were essentially
minimal would have drawn undue attention to them. That was clearly a reasonable trial strategy
decision not to object to this material. Furthermore, as this Court thoroughly detafled in addressing

the’ videotape issue and the subsequent defense mistrial motion, the references at issue were not
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“madmissible other crimes evidence; thus, they were not even grounds for a mistrial. (Trial Court
Record Vol. 54 of 60, 11/2/04 Tr., pp. 18-28).1°

Finally, at the post convicion relief hearing held in this case First Assistant District
Attorney Cymnthia S. Killingsworth testified that the fact that the wrong confession tape was played
for the jurors was a mistake that Judge Ware could not have possibly anticipated. After all, she did
not do so. When she realized that the wrong tape—the urredacted version—was being played, she
imunediately alerted the trial court to the issne. {PCR hearing, Tr. p. 131).

H. DEPOSITION OF ATTY. CHARLES ST. DIZIER

1. ATTY. CHARLES ST. DIZIER DID NOT HAVE A REASONABLE
STRATEGY REASON FOR FAILING TO DISCOVER AND PRESENT
EXPERT WITNESSES IN THE PENALTY PHASE OF THE TRIAL TO
EXPLAIN THE EFFECTS OF SEXUAL ABUSE THAT PETIITONER
SUFFERED AS A CHILD, OR TO PROVIDE MULTIPLE REPORTS
DETAILING PETITIONER'S CHILDHOOD TO THE EXPERT THAT
WAS PRESENTED TO THE JURY BY THE DEFENSE AT THE
PENALTY PHASE OF THE TRIAL.

The defendant wholly mischaracterizes the deposition testimony of Mr. Charles Dizier.
He testified to the incredible amount of work he put into the penalty phase of this case. Moreover,
his testimony indicated that the areas the defendant now thinks that he should have covered were
presented in some form or fashion to the jury--just not to the extent or in the precise manner that
the defendant now desires.

'With regard to the defendant’s specific complaints about Mr. St. Dizier, who handled the
penalty phase for the defense, the defendaot claims that thal counsel was meffective for falling to
investigate and put forth more testimony of his experisnces as a sex abuse victim as mitigation
evidence. The defendant also contends that his trial counsel should have conducted further
mvestigation into the background of his adolescence and family, along with presenting additional
testimony from the outcome of that investigation. (Defendant’s original PCR brief, pages 51-61).
The defendant goes into great detail describing his traumatic childhood, including his alleged
witness of abuse of his sister Renee. In reality, the jury was informed of the defendant’s sister’s
death and its Impact on him The jury also knew that the defendant had witnessed Renee being
physically abused and that she was molested by Demnis Mott, the defendant’s stepfather. (Trial
Court Record Vol. 58 of 60, 11/8/04 Tr., pp. 43-47, 66-67, 170-178). The defendant cannot

*Tn particular, see State v. Odom, 33, 340 (La.App. 2 Cir. 5/10/00), 760 S0.2d 576, 585, which

correcily states that thoughts of a defendant are not other crimes evidence as contemplated by
LSA-C.E. Art. 404(B).
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establish that his trial counsel’s failure to present even more evidence on this topic constituted
ineffective assistance of counsel.

Many people are sexually abused as children, and they do not go about raping and killing
little girls. Had the defendant’s trial counsel overplayed the “victing” card with this jury, then they
would have risked slienating the jury further and driving them toward a death penalty. After all, it
could be argued that a sex offense victim like this defendant should have been wary of inflicting the
same pain on someone else rather than be willing, as he was, to inflict it on muitiple victims ™

During the penalty phase, defense counsel presented testimomy from Jody Doucet, the
defendant’s mother, Ronald Reeves, the defendant’s brother, and Drs. Mavreen Santina and Marc
Zimmerman. Testimony was presented by these witnesses to show that the defendant had post-
traummatic stress disorder stemming from a less than idyliic childhood. The jurors had 211 of the
information they needed to reach that conciusion. In fact, with regard to the claim that the

defendant now makes that insufficient mitigation evidence was presented by his counsel, as part of

the proporiionality review on his direct appeal the Louisiana Supreme Court notably stated: “At

- trial, the defense presented extensive evidemce of Reeves' character and bebavioral disorders, both

to challenge the validity of the confession and in the penmalty pbase as mitigation.” State v. Reeves,
2QOG-2419 {La 5/5/09), 11 So. 3d 1031, 1088.
In Wiggins v. Smith, 539 10.8. 510, 533, 123 S.Ct, 2527, 2541 (2003), the United States
Supreme Court notably stated:
-.--Strickland does not require counsel to imvestigate every conceivable line of
miligating evidence no matter how unlikely the effort would be to assist the
defendant at sentencing. Nor does Strickland require defemse counsel to present
mitigating evidence at semtencing in every case.
‘While counsel in Wiggins was ultimately declared to have been ineffective for failing to conduct an
investization into that defendant’s troubled childhood, the same cannot be said in this case.
Defense conmsel here walked a fine line between showing the jury that the defendant suffered as a
child and in angering them by frying io justify actions which can never be justified, despite one’s
childhood trauma. In Bobby v. Van Hook, 558 U.S, 4, 130 S.Ct. 13 (2009), the United States
Supreme Court rejected a “more is better” argumernt such as that made by this defendant. The
United States Supreme Court held that defense counsel’s decision not to search for additional
Toitigating evidence from the defendant’s background was a rational professional judgment, and
that even if it was not the defendant had failed to establish prefudice. Var Hook, 558 T1.S. at 11-12,
130 S.Ct. at 2051. A similar conclusion should be reached by this Court.

“*The defendant had a previous sex offense conviction.
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In Wong v. Belmonzes, 558 U.S. 15, 130 S.Ct. 383 {2009), the United States Supreme Court
rejected a defendant’s claim that more mitigation evidence should have been presented of his
terrible childhood, despite the fact that his defense counsel had introduced such evidence at the
penalty phase of bis trial. The Belmonzes Court noted that more evidence of that nature would have
been simply cumulazive of that presented. The Belmontes Court also reiterated the standard of

review for attorney performance:

Belmontes argues that his counsel was constitutionally ineffective for failing to
investigate and present sufficient mitigating evidence during the penalty phase of
his trizl. To prevail on this claim, Belmontes must meet both the deficient
performance and prefudice prongs of Strickiand, 466 U.S., at 687, 104 5.Ct. 2052,
To show deficient performance, Belmontes must estzblish that “counsel's
representation fell below an objective standard of reasonableness.” Jd., at 688, 104
8.Ct. 2052. In light of ‘the variety of circomstances faced by defense counsel [and]
the range of legitimate decisions regarding how best to represent a criminal
defendant,’ the performance inguiry necessarily tums on ‘whether coumsel's
assistanice Wag reasonable considering all the circumstances.’Jd., at 588689, 104
S.Ct. 2032, At all points, ‘{jludicial scratiny of counsel's performance must be
highly deferential.’ Id-, at 689, 104 5.Ct 2052.

p S S S S

To establish prejudice, Belmontes must show ‘a reasopable probability that, but for
counsel’s mprofessional errors, the result of the proceeding would have been
different.’Strickdand, 466 U.S., at 694, 104 S.Ct. 2052. That showing requires
Belmontes to estsblish “a reasonable probability that a competent attomey, aware of
[the available mitigating evidence], would have introdnced it at sentencing,” and
‘that had the jury been confronted with this ... mitigating svidence, there is a
reasonable probability that it would have retwrned with a different
sentence.” Wiggins v. Smith, 539 U.S8. 510, 535, 536, 123 8.Ct. 2527, 156 L.Ed.2d
471 (2003).

Belmontes, 558 U.8. at 16-20, 130 8, Ct. at 384-386.

The defendant carmot Jemonstrate counsel’s ineffectiveness under these standards. The fact
that the defendant’s attorneys presented the penalty phase evidence that they did is proof that they
cénducted a thorough imvestigation into aveilable mitigation evidence. The decision as to the
volume of such evidence to present poriraying the defendant as the “victim” in his own childhood
was a carefully calculated, straiegic ome. It should not be assailed now. Moreover, even a
Dickensian childhood does not excuse the decision of an adult male to hdna?, rape, and murder a
four-year-old girl.

The defendant also incredibly claims that his trial counsel was ineffective for not presenting
evidence regarding cerfain alleged problems and conditions at various juvenile detention facilities
he was housed at over his lengthy juvenile offender carcer. (Defendant’s original PCR brief, pages

68-73). It should be noted that the defendant never presents compelling evidence or argument that
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he was personally a victirn of these purportedly deplorable juvenile detenton facilities. Instead, he
makes reference o investigations and cases with which he had no mnvolvement. That is hardly
compelling evidence in his case.

The State notes that the juiy was aware of the defendant’s incarceration in juvenile

faciiities. Jt was nnifkely to regard any of these places as “cotmtry club™ environments. Moreover,

it seerns lke a wise trial strategy to avoid pleas for sympathy based on incarceration for one’s

previous criminal record as a juvenile when one is facing the death penalty. Undue emphssis by a
defense attormey as to a defendant’s lengthy criminal history is not only unlikely to sway sympathy
in jurors, but it is farther a probable way to ensure thet the defendant is depicted as a career
criminal who cannot be rehabilitated. The faflure of the defendant’s wial connsel to portray him as
a “victim” of the system when he was incarcerated at juvenile facilities because he was, guite
simply, a troubled young criminal, was a wise trial strategy decision.

The Louisiana Supreme Court previously discussed trial counsel’s failure to introduce
certain evidence at a penalty phase:

In evaluating a claim of meffective assistance of counsel during the penalty phase of
a capital case, we must first determine whether a reasonable investigation would
have uncovered mitigatmg evidence. If such evidence could have been found, we
must consider whether counsel had a tactical reason for failing to put the evidence
before the jury. If the failure to present mitigating evidence was not a tactical
decision but reflects fajlure by counsel to adequately advocate his client's cause,
defendant must still have suffered actual prejudice due to the ineffectiveness of his
counsel before relief will be granted. State ex rel. Busky v. Butler, 538 So.2d 164,
169 (La. 1988). .
State v. Brooks, 94-2438 (La. 10/16/95), 661 So2d 1333, 1337-38 (emphasis
added).
There is no way that this defendant can show that presentation of this evidence would have caused
the jury to spaze his life. It likely would have enraged many jurors to hear a ploy for sympathy
from a man who relied on his own troubled youth for mercy, yet showed none to the defenseless
four-year-old gitl he raped and murdered.

Consider what defense counsel in this case did do. It is apparent from the six defense
witnesses called during the penalty phase that the defendant’s trial counsel more than adequately
investigated mitigating evidence, and then presented that evidence effectively to the jury during the
penalty phase of the defendant’s trial. (Trjal Record Vol. 58 of 60, 11/8/04 Tr., pp. 12-190). Trial
counsel elicited testimony from a professor of criminal justice, Burt Foster, regarding the rarity of
escapes from Louisiana State Pepitentiary at Angola, and the unlikelihood an offender serving a life

sentence being pardoned or having his sentence commuted. (Trial Record Vol. 58 of 60, 11/8/04
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Tr., pp. 12-18), Drs. Marc L. Zimmerman and Maureen Saniina testiﬁeci as to the defendant’s
troubled mental state, (Trial Record Vol. 58 of 60, 11/8/04 Tr., pp. 110-18%). Dr. Zimmmersnan
testified that the defendant had dysfunction in the portions of his brain controliing information
processing and impwlse control. (Trial Record Vol. 58 of 60, 11/8/04 Tr., pp. 112-113). Dr.
Zimmmerman also told jurors that personality tests showed that the defendant suffered from post-
traumatic stress disorder (PTSD). Jd. Dr. Zimmerman stated that upon finding indications of PTSD,
he recommended someone more specialized in that area, Dr. Maureen Santina, examine the
defendant. (T1ial Record Vol. 58 of 60, 11/8/04 Tr., p. 114).

Dr. Santina, a clinic.:al and forensic psychologist, stated that after a variety of psychological
tests and clinical interviews she determined that circwmstances from the defendant’s childbood
could be jndicative of PTSD. (Tma! Record Vol. 58 of 60, 11/8/04 Tr., pp. 127-132). This
assessment was coupled with previous testimony from the defendant’s brother, Ronald Reeves, his
mother, Judy Doucet, and his middle school assistant principal, Charles Nichols. (Trial Record

" Vol. 58 of 60, 11/8/04 Tr., pp. 42-110). These three Wwitnesses testified to various aspects of the
defendant’s troubled childhood, ncluding sexnal abuse, distant parents, and problematic family
life. Id.

It is apparent from the defense witnesses caliled during the penalty phase that the
defendant’s trial counsel more than adequately investigated this case for mitigating evidence. This
investigation clearly resulted in the introduction of a variety of mitigation evidence, which was
detailed above. Thus, the defendant cannot show that failure to investigate and/or presept the
conditions of his juvenile incarceration is enough to overcome the strong deference afforded trial
counsel.

The Strickland case effectively outlines the standard for determining whether a defendant
facing the death penalty was actually prejudiced by trial counsel’s ineffectiveness:

When a defendant challenges a death sentence such as the one at issue in this case,
the question is whether there is a reasonable probability that, absent the errors, the
sentencer—including an appellate couxt, to the extent it independently reweighs the
evidence—would have concluded that the balance of aggravating and mitigating
circumstances did not warrant death.

In making this defermination, a court hearing an ineffectiveness claim must consider
the totality of the evidence before the judge or jury. Some of the factual findings
will have been unaffected by the errors, and factual findings that were affected will
have been affected in different ways. Some errors will have had a pervasive effect
on the inferences to be drewn from the evidence, altering the emtire evidentiary
picture, and some will have had an isolated, trivial effect. Moreover, a verdict or
conclusion only weakly supported by the record is more likely to have heen
affected by errors than ome with overwhelming record suppert. Taking the
unaffected findings as a given, and taking due zccount of the effect of the emors oo
the remaining findings, a court making the prejudice inquwy must ask if the

defendant has met the burden of showing that the decision reached would
reasonably likely have been different absent the errors.
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Strickiandv. Washington, 466 U.S. at 695-96, 104 S. Ct. at 2069 (emphasis added).

Taking this staudard of review into account, the question is whether or not the defendant
has shown that the outcome of the penalty phase wounld have been different in light of this
evidence. Adding evidence of the conditions of the defendant’s juvenile incarceration would not
have appreciably changed the way the jury weighed the aggravating and mitigating factors in
determining the proper sentence. The jury unanimously found three aggravating factors: (1) that
the defendant was engaged in perpefrating an aggravated rape during the murder, (2) that the four-
year-old victim was under the age of 12’,-and (3) that the offense was committed I an especially
heinous, atrocious, or cruel manner. (Trial Record Vol. 38 of 60, 11/8/04 Tr., pp. 272-275). It is
difficult to imagine that this same jury would have found that evidence of the conditions of the
defendant’s juvenile detention somehow mitigated these hefnous actions such that it would warrant

life in prison rather than death.

III. CUMULATIVE ERRORS OF THE TRIAY. COUNSEL

Cumulative error also afferds no relief to the defendant. In State v. Manning, 2003-1982
{La 10/19/04), 885 So0.2d 1044, the Louisiana Supreme Court addressed a defendant's claim of

cumulative error. The Manning Court noted numerous provious decisions which held that

harmless errors, ne matter how plentiful, do not combine in such a fashion that they constitute .

reversible error. Manning, 885 S0.2d at 1110. The same decision is appropriate in this case,
except that no errors actually occurred, even those which can be deemed harmless.

The Louisiana Supreme Court has previously rejected the “cumulative error™ doctrine.
State v. Draughn, 2005-1825 (La. 01/17/07); 950 So.2d 583, 529. In State ex rel. Blank v. Cain,

20160213 (La: 05/13/16); 192 S0.3d 93, 102-103, the Lowsiana Supreme Court noted that

despite its previous analysis of cumulative error claims, it has never supported them. In that case, -

the Louisiana Supreme Court stated that where the defendant could not establish prejudice from
the asserted mistakes, he could not demonstrate "that their combined effect entitles him to relief.”
Blank, 192 So2d at 103, citing Mullen v. Blackburn, 808 F.2d 1143, 1147 (5™ Cir. 1987)

("twenty times zero equals zero").
IV. THE STATE'S EVIDENCE

A. THE TESTIMONY OFFERED BY THE STATE AT THE APRIL 18, 2017
HEARING WAS ENTIRELY IRRELEVANT TO THE QUESTION OF
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WHETHER PETITIONER RECEIVED CONSTITUTIONALLY
INEFFECTIVE REPRESENTATION AT TRIAL.

While the defendant would clearly Tike it to be otherwise, the testimony of the; two
prosecutors who tried this case, former Calcasieu Parish Disirict Attorney and current Assistant
District Attorney Robert R. ‘“Rick™ Bryant and First Assistant District Attorney Cynthia S.
Kil]lingswor‘l;h, ‘was highly relevent and compelling. Both are prosecutors of considerzble
experience, inciuding in capitz] cases. They both testified about the incredible strength of the
State’s case, anci the valiant defense that the defendant received.

Mr. Bryant discussed his capital tdal experience, and the fact that he is the lead capital
prosecytor in Calcasieu Parish. (PCR hearing, Tr. pp. 114-115). He noted that while in this case
the defense attorneys had six months and a retrial to work from in preparation, in another case he
tried, the Leslie Dale Martin case, the defendant was executed and s defensa_a attorney, who was
not experienced, had a month or less to prepare for trial. (PCR hearing, Tr. pp. 117-118). He
noted that the fact that these defense attorneys had all the information from the first trial was 2
great advantage to them. (PCR hearing, Tr. p. 118). Mz. Bryant, who has tried 75 to 100 murder
trials in his career, characterized the evidence in this case as “overwhelming.” (PCR hearing, Tr.
p. 120). As he detailed the evidence, that fact was made clesr. (PCR hearing, Tr. pp. 120-122).
Mr. Bryant also testified about the considerable work the defense put into the penalty phase of this
case. (PCR hearing, Trt. pp. 124-125).

First Assistant District Attoreey Cynthia S. Killimgsworth testified about the number of
preirial motions that Fudge Ware filed for the defense before the second trial. (PCR hearing, Tr.
pp. 129-129). She also testified that with regard to the second trial, the defense absolutely had an
advantage with the retdal. (PCR hearing, Tr. p. 131). Mas. Killingsworth also testified that the
fact that the wrong confession tape wes played for the jurors was a mistake that Fodge Ware could
not have possibly anticipated becanse she did not do so. When she realized that the wrong tape—-
the unredacted verston---was being played, she immediately alerted the tral court to the issve.
(PCR heanng, Tr. p. 131). With regard to the strength of the State’s case, Mrs. Killingsworth
noted that tn her 30 years as a,-prcsecutor, she believed that no matter who tried this case, the only

issue would be the penalty. (PCR hearing, Tr. p. 132).
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CONCLUSION
The defendant has utterly failed to establish meffective assistance of counsel at the guilt
or penatty phases of bis capital murder trial. His guilt was beyond all reasonable doubt, and his

death sentence was amply warranted. t was proof of jusfice, not defense attormey incompetence.

His defense attorneys did a commendable job representing him at a irial where his guilt was

e

certain and his life and actons warranted the ultimate punishment. Therefore, the State

RECT I

respectfully requests that this Honorabie Court deny the defendant's post conviction relief

application claims regarding ineffective assistance of counsel.

Respectfully submitted,
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