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DISPOSITION: AFFIRMED.
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i *Pubhc disciosure of the name of a Juvemle crime v:ctam when the cnme resuits
in the death of the victim, is not prohibited by La. Rev. Stat. Ann. §
46 1844(W), which seeks to ensure the confidentiality of crime victims who are
s and vick

ZA defendant may raxse certam moﬁ’ectrve ass!stance Df Counse! cialms prtor to
trial, when judicial economy demands it. Additionally, a trial judge must make
nndmgs md[\/idual}y Lailored to each. defendant with regard to the

was recew' g *

i | 1 : : & =)

AN+% Uncompensated representation of indigents, when reasonably imposed, is a
professional obligation burdening the privilege of practicing law in Louisiana,
and does not viclate the constitutiona! rights of attorneys. However, in order
for the appointment to be reasonable, and not oppressive, any assignment of
counsel to defend an indigent defendant must provide for reimbursement to the
assigned attorney of property incurred and reasonable out-of~pocket expenses
and overhead costs. District judges were charged with the autherity to
determine, in their discretion, what would constitute an unreasonable level of
time that an attorney must devote to & particular case without compensation of
a fee. Such a system wil] strike a balance between the atiorney's ethical duty to
provide services pro bono publice and his or her practical need to continue to
perform his or her other obligations. If the district judge determines that funds
are not available to reimburse appointed counsei, he should not appoint
members of the private bar to represent indigents. Budget exigencies cannot
serve as an excuse for the oppressive and abusive extension of attorneys’
professional responsibiiities.

H5% Tn addition to the nght to counsél an lndlgent defendant must also have a fair
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opportunity to present his defense, This often reqguires the assistance of expert
wilnesses. When a defendant is indigent, he must obtain funding to pay for this
expert assistance. However, in requesting certain types of expert assistance,

the defense may be divulging impontant trial strategies

s An ma:gent defendant may file a motion for expert funding ex parte. Notice of
thefiling of the motion should be given to the State, which may file an
opposition to the hearing being held ex parte and/or to the request for funding.
The trigi court should first determine, in camera, either on the face of the
allegations of the rnotion or upon tzking evidence at an ex parte hearing,
whether the defendant would be prejudiced by a disclosure of his defense at a
contradictory hearing. If so, then the hearing on expert funding should continue
ex parte. If nof, then the hearing sheould be held contradicterly with the District

H'”*At the hearlng on expert funding, whether' ex parte or contradictory, the
defendant must first show a need for the funding. The defendant must show
with a reasonable degree of speciﬁci"y what type of expert is needed and for,
what purpose. The indigent defendagi requesting governmental funding for the
securing of expert assistance must4how that # is more tikely than rot that the
expert assistance will be reguired tc answer z sericus issue or question raised
by the prosecution's or defense's theory of the case. If the defendant meets
this burden, then the court is to order that the funds be provided by the state.
If the defendant fails to meet this burden, and the proceaedings were held ex
parte, both the written reasons for denial and the record of the proceadings are
to remain under seal during the pendency of the defendant's prosecution
including ‘appellate review.

ANB3 p district court must use its discretion in fts decisions regarding the funding of

_ expert assistance for indigent defendants. While noting that the State's
substantial interest in protecting the public fisc demands that seme form of
opposition by the state be allowed, case law has declared the district court to
be an adeguate guard[an of the State's financial interests from frivolous
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HNI1y "Budget exigencies” could not serve as an excuse for the oppressive of

abusive extension of attorneys' professional responsibilities. Moreover, in order
to ensure that indigent defendants are provided with thelr constitutional and
statutory rights 1o counsel and to expert assistance, the Supreme Court of
Louisiana has, in the past, exercised its constitutional and Inherent power and
supervisory jurisdiction fo irnpose corrective measures.

k

ANIZ¥ Counsel must be appointed for an indigent defendant from the time of the
‘ indigent defendant's first appearance in court, even i the judge cannot then
determine that funds sufficient to cover the anticipated expenses and
overhead are likely to be available to reimburse counsel. Counsel appointed
before a funding source was identified could subsequently file a motion to
determine funding. Thereafter, if the district court determined that adeguate .
funding was not available, the Supreme Court of Louisiana authorized the
defendant to file & motion to halt the prosecution until adequeate funding
became available. District jJudgment were authorized, in their discretion, to
prohibit the State. from proceeding with a presecution until he or she would be
able to determine that appropriate funding was likely to be available

. thereafter.

Procedurs: 3 iGounsel & Costs KAthorney Fees mal 1
#1In the Louisiana Public Defender Act of 2007, 2007 La- Acts 307, itivas

explicitly recognized case Jaw authorized trial judges to halt prosecutions in
capital cases, upon motion of defense counsel, until adequate funding is —
provided to ensure an adequate defense, and it is the express intention of the
fegisiature to ensure adequate resources, which allow prosecutions in such
cases to continue toe condusion resulting in verdicts that are fair, correct, swift,
and final, La. Rev. Stat. Ann. § 15:142(D).

VL8 RrotedUr qghtfe.Counse EIEAERE

H#N¥IS¥ There is an efficacy of having the assistance of counsel during the adversariai
procedure of a criminal trial. U.S. Const. amend. VI secures the right to the
assistance.of counsel, by appointrnent If_necessary,. in a.-trial for any_serious
crime. The assistance of counsel may be secured in various ways: the hiring of
an attorney's services by the criminal defendant or by another on behalf of the
defendant, the attorney’s voluntesring of services pro bono publico, or the
court's appointment of private counsel or the public defender If the defendant
Is indigent
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ANIS & Although the essential aim of the Amendment is to guarantee an effective
advocate for each criminal defendant, .5, Const. amend. VI also
encompasses the right to select and be represented by one’s preferred
attorney. A criminal defendant represented by an otherwise gualified attorney
paid for by the defendant or paid for by someone on behalf of the defendant, n
or who has accepted the donation of an attcrmey’s services, has the right to :
counsel of his choice, U.S. Const. amend. VI guarantees a defendant the right ’
to be represented by an otherwise gualified attorney whom that defendant can
afford to hire, or who is willing to represent the defendant even though he is
without funds, However, U.S. Const, amend. VI's right to choose one's own
counsel is circumscribed in several important respects. A criminal defendant
who has been appomted counsel has no right under U.S. Const. amend. VI to
the f hi

H‘“""*U S. Const. amend. VI guarantees defendants in criminal cases the right 1o
adeguate representation, but those who do not have the means to hire their
own lawyers have no cognizable complaint so fong as they are adequately.
represented by attomeys appointed by the courts. A defendant may not insist
on representation by an attorney he fannot afford. The right to counsel of
choice does not exiend to defendants who reguire counsel to be appointed for
them.

HNIZ4 The United States Supreme Court has found structural error requiring reversal,
and a violation of U.S. Const. amend. VI, where & criminal defendant has been -
denied his right to retained counsel of choice, or where a criminal defendant
has been denied the representation of counsel of choice wiliing to donate his
services. Where the right to be assisted by counsel of one's choice is wrengly
denied, no harmless-error analysis which inquites into counsel’s effectiveness,
or prejudice to the defendant, is required. Deprivation of the right is complete
when the defendant is erroneously prevented from being represented by the
lawyer he wants, régardiess of the quality of the representation he received.
To argue otherwise is to confuse the right to counsel of cholce, which is the
right to a particular lawyer regardless of comparative effectiveness, with the
right to effective counsel, which imposes & baseline requirement of
=Wt:ornpeteance on whatever lawyer Is chosen or appointed.

EH av e :
HN19% inder the Federal Constttut!on a crzrmna% defendant who has h;red his own
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counsel, or who has counsel retained on his behalf, has a right to both
effective representation and to counsel of his choice. The same is true of a
criminal defendant whose counsei has volunteered his services, A criminal
defendant who has been appointed counsel, whether a private attorney or a
public defender, only has the right under the federal constitution {c effective

nsed gnt 3= IVervie

HR2T8 As & general proposition a person accused in a criminal trizl has the right to
counsel ef his choice. If a2 defendant is indigent he has the right to court
appointed counsel. An indigent defendant does not have the right to have a
partcular attorney appointed to represent him. An indigent's right to choose
his counsel only extends so far as to allow the accused tc retain the attorney -
of his cheice, if he can manage to do<So, but that right is not absolute and
cannot be manipulated sc as to obstruct orderly prodedure in courts and
cannot be used to thwart the administration of justice.

*The right to counsel of choice extends to a crimi
his own counset. In additon, the right to counsel of choice extends to &
defendant who has had an attomey hired for him by a collateral source.
Both the federal and state constitutions precluded the removal of counsel
obtained through a collateral source. The right to counse! of choice also
extends under the State constitution to & criminal defendant for whem an
attorney volunteers his legal services. The right to private, non-gppointed

counsel of cholce dees not distinguish between a paid attorney and a pro

bono lawyer.

Criminal Law & Protedure >:CounselzaRightroCounsel > Gengral Qverview::™,
HNZ3% Former La. Rev. Stat. Ann. § 15:144 established an indigent defender board
' in each judicial district. In order to provide counsel for indigent defendants
in its judicial district, the Calcasieu Parish Indigent Defender Board selected

the mode! of empioying a chief indigent defender and such assistants and
supporting personnel as the district board deemed necessary, former La.
Rev. Stat. Ann. § 15:145(B}{(2){a). Additionally, the legislature authorized
the district boards to enter into contracts with other attorneys to provide
counsel for indigent defendants when necessary, § 15:145(B)(3). Each
district indigent defender board was authorized to accept, receive and use
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pubiic or private grants, formier § 15:145(F). The primary source of funding
for the district boards, however, was the indigent defender fund created
within each judicial district, which the district boards administered, and
which was additionally compesed of funds obtained through legisiatively-
authorized fees and direct state contributfons, former La. Rev. Stat. Ann. §

Finz % The Louisiana Indiger:t Defense ASSIstance Board {LIDAB) pm\rlded
supplernental funds, when appropriated by the legislature, to district
indigent defender boards to address gpecific criminal defense needs, former
la. Rev. Stat. Anmn. § 15:151.2(A}. One of the specific criminal defense A
needs 1o be addressed by the LIDAB was the adoption of rules for L
supplemental assistance for trial counsel in capital cases where the local
indigent defender board was unable tc provide counsel, § 15:151.2(DB). The
LIDAB was authorized by the legislature to develop and maintain programs
to implement the guidelines for this type of supplemental assistance, &

WN30% See Former La. Rev. Stat. Anm. § 15:151(4).
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BiGhts

H"‘”"”’? Pursuarat to former La, Rev. Stat, Ann. § 15:145(B)(3) the district board had
the authority te enter into contracts with other attorneys in order to hand[e
specific cases. . -

HNZS

*The removal of counsel must be reviewed for an abuse of the trial court's
great discretion.

H”“iﬁe United States Supreme Court has reJected any claim that U.S. Const.
amend. VI guarantees a meaningful attorney-client relafionship between an
agcused and his counsel.

L G :

#8373 p conclusion that the U.S. Const. amend. VI right to counse! would be
without substance if it did not include the right to a meanmgfu[ attorney—
client relationship, is without basis in the law: -

B Y=)

”"33*"!‘11&: Supreme Court of Louisiana has found nothing in its State constitution,
or in its review of State jurisprudence, which shows that a criminal
defendant has a right to a particular attorney-client refationship separate
from the right to counsel of ‘choice.
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”“”*A defendant provsded pnvate ccunsel f:hrough a colflateral source, has a
constitutional right to counsel of cho!ce. Retention of private counsel from a
collateral source, at no cost to the defendant, does not remove the
defendant’s right to a fair trial. Thus, notwithstanding the fact that the
criminal defendant bas no need for appointed counsel, the defendant may
still be entitled to State funding for auxiliary services, such as experts

: .:?.A capual case is instituted by indictment by a grand Jury, La. Code Crim.
Proc. Ann. art. 382(A}. La. Code Crim. Proc. Ann. art. 578 provides that no
trial shall be commenced in a Cdprtal case after three years from the date of |
institution of prosecution. In additmnﬁ both the State and a defendant have
the right to a speedy trial, La. Const. art. 1,-§16; La-Code Crim. Proc. Ann.
art. 701

Naig A claim of ineffectiveness is s generally relegated to postconvnctlon
proceedings, uniess the record permits definitive resolution on appeal. White
it is generally true that ineffectiveness claims are considered on
postconviction, & claim of ineffectiveness may be raised pretral, based on
counsel's ability to provide constitutionally effective counsel due to resources
available and caseload concerns -

HNE2 g T eva!uat{ng a defendant's meffectrve assistance claim “the district court is
reguired to underfake a detziled examination of the specnf‘c facts and
circumstances of the case. This detailed examination is necessary because
there is no predse definition of reasonably effective assistance of counsel,
which cannot be defined in a vacuum. Thus, of necessity, each ineffective
assistance ¢laim demands an individual, fact-specdific inquiry. The true
inguiry for the district court is whether an individual defendant has been
provided with reasonably effective assistance, and no general finding by the
trial court regarding a given lawyer's handling of other cases, or workload
generally, can answer that very specific question as to an Individual
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defendant and the defense being furnished him. In reviewing a district
court's decision on a claim of ineffective assistance, courts take reasonably
effective assistance of counsel to mean that the lawyer not only possesses
adequate skilt and knowiedge, but also that he has the time and resources
to apply his skill and knowledge to the task of defending each of his
‘Individual dients. ’

B AL g s

”Ms*The decision whether to ‘grant or refuse a motion for a continuance rests
within the sound discretion of the trial judge, and a reviewing court wili not
disturb such a determination absent a clear abuse of discretion, La. Code
Crim. Proc. Ann. art. 712. The Supreme Court of Leuisiana also generally
dechnes to reverse convictions even on a showing of an lmproper denia!l of &

RISy po general rule, Louisiana courts have held that an attorney [abormg under
an actual conflict of interest cannot render effective legal assistance o the
defendant whom he is representing. An actual confiict of interest has been
defined, as follows: If a defense attorney owes duties to a party whose
interests are adverse tc those of the defendant, then an actual conflict
exists, The interest of the other dient and the defendant are sufficiently
adverse if it is shown that the atiorney owes a duty to the defendant to teke

- some action that could be detrimental to the other dient. The issue of
confiicting loyalties may arise in several different contexts, but may include
the circumstance where an attorney runs into a conflict because he or she is
required to cross-examine a witness who is testifying against the defendant
and who was or is a lient of the attorne

Lyl

i“”‘“‘“"1"If the issue of oounsel s aiieged conflict of interest is raised in a pretrla]
setling, the district court has two options: appoint separate counsel or take
adequate steps to ascertain whether the risk of a conflict of interest is too
remote to warrant separate counsel. Failure to do one or the other in a case
in which an actual conflict exists requires reversal. I the issue of counsel's
alleged conflict of Interest is not raised until after trial, the defendant must
prove that an actual conflict of interest adversely affected his lawyer's
performance. Because the prejudice to the defendant may be subtle, even
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T ’ unconsclous, where the conflict is real; a denial of effective representation
T exists witheut a showing of specific prejudice. The first step In the analysis
of an alleged conflict of interest raised either pretrial or posttriai is whether
an actual conflict of interest existed.

S {2

ﬁw“":!:La Const. art. 1, § 20 prohlblts cruel, excessive, or unusual punishment. La.
Code Crim. Proc. Ann. art. 305.9 provides that the Supreme Court of
Loulisiana shall review every sentence of death to determine if it is
excessive.

””49ipur§uant to La. Code Crim. Proc. Ann. art. 905.3, a jury need find only cne
_aggravating circumnstance in order to consider impesing a sentence of death

R
HNSEEThe Supreme Court of Louisiana has given the statutory aggravating
circumstance of heinousness a narrow construction, requiring that to be
valid there must exist elements of torture, pitiless infliction of unnecessary
pain-or serfous hodily abuse prior to death. Torture requires evidence of
serious physical abuse of the victim before death. Also, the murder must be
one in which the death was particuiarly painful and cne carried out in an
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inhumane manner. A victim's awareness of impénding doom is refevant to a
finding of heinousness.

Hm* Federai constztutlona[ law does not requzre a proportionality review.
Nonetheless, La. Sup. Ct. R. 28 § 4(b) provides that the district attorney
shall file with the Supreme Court of Louisiana a list of each first-degree
murder case in the district in which the sentence was Imposed after January
1, 1876. The Supreme Court of Louisiana reviews death sentences to
determine whether the sentence is disproporticnate to the penalty imposed
in other cases, considering both the offense and the offender

siThe Supreme Cour* of Lomszana has he!d that tt may Iook beyond the
judicial district in which the sentence was imposed and conduct the
proportionality review on a statewide basis. A statewide review of cases
reflects that jurors find the death penalty appropriate in cases in which the
victim is @ young child and where the murder is committed during the
perpetration or attempted perpetration of an aggravaled rape,

COUNSEL: CAPITAL APPEALS PROJECT, JeEps Pierre Picou, Ir., G. Benjamin Cohen;
For Appellant.

James D. Caldwell, Attorney General, John F. DeRosier, District Attorney, Frederick
Wayne Frey, Carla Sue Sigler, Cynthia Skerrett Killingsworth, Assistant District
Attorneys; For Appellee.

JUDGES: TRAYLOR, Justice. CALOGERQ, C.J., retired, recused, Chief justice
Calogero recused himself after oral argument and he has not participated in the
deliberation of this case.

OPINION BY: TRAYLOR

[*1035] [Pg 1] TRAYLOR, Justice”

! I
|FOOTNOTES |

,* CALOGERD, C.J., retired, recused. Chief Justice Calogero recused himself after'

b e e e Y I s, L e M e Jer T e e PR, 1 W B e T T

ra[ argument and he has not partlc:pated m the de[lberat on of this case. c
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On Decemnber 13, 2001, a Calcasieu Parish grand jury indicted the defendant, Jason
Reeves, for the first degree murder of a four year old girl, identified as M.).T.,
which occurred on November 12, 2001, in violation of La. R.S. 14:30. Reeves' first
trial began with jury selection on October 27, 2003, and ended in a mistrial on
Novermber 9, 2003.

Reeves' retrial commenced with jury selection on October 12, 2004. On November
5, 2004, the jury [**2] returned a unanimous verdict of guilty as charged. After a
penalty phase hearing, the same jury unanimously recommended a sentence of
death after finding as aggravating circumstances: (1) the deféndant was engaged in
the perpetration or attempted perpetration of aggravated rape; {2) the victim was
under the age of twelve years; and (3) the cffense was committed in an especiaily
heinous, atrocious or cruel manner, On December 10, 2004, after denying post-
verdict [#1036] metions, the trial court imposed the sentence of death in
accordance with the jury’s verdict.

The defendant now biings the direct appeal of his conviction and sentence to {Pg 2]

this court pursuant to La. Const. art. 5, § 5(D). * After a thorough review of the faw

and the evidence, we find that hone of the arguments put forth by the defendant
ceonstitute reversible error, and affirm the defendant's cenviction and sentence.

‘ T—'ODTNGTES

Ex La. Const. art. 5, § 5(D} provides in pertinent par‘t

e

Pl et oo St T A T et i L TR e e e e

H“"“’«au(D) Appellate Jurisdiction. In add:t:on to other appeals provided by th:;

S VSR B L . St s e b L mad = e PSR RU—|

constitufion, a case shaﬂ be appeatab!e to the supreme court if .. (2) the:
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defendant has been convscted of a capltai cffense and a penalty of death actuaily'

‘E_..u e

has been im posed

S

|
P-
1
i
f
i
{

FACTS

i
|
1

| FOOTNOTES | 3

Lﬂ-le [**3] record of this case consists of 44 volumes (heremafter Vaol, 1- 44),

‘4—v0lume supp{ement (heremafter ist Supp. Vol. 1—4), a 1-vo!ume suppiement\

At

] (heremaf‘ter 2nd Supp.), exhibits (he—remaﬂ:er identified as Ex. # x), and a bo}m

N s T N e

et e AL

M‘_umw

H

% Iabe ed "All Documents Under Seal” which contains numerous documents ﬂed

o et AR et b e b Lt A i LML T e s e bt e s )
1

;under seal and transcrlpf_c: af exparte heanngs. Reference in this opmlon W! I be I{

1
3 made to the volume M rnber if any; the page number Withm the numbered '
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Woiumes and supp[ements the exhibit and its identlfymg number and;’or any other

; |dent|fymg mformatmﬂ for the documents filed under seal or ex parte- ;

No challenge is raised to the sufficiency of the evidence used to convict the
defendant of first degree murder. After our review of the record, we find the
following facts to be proved beyond a reasonable doubt,

On November 12, 2001, at approximately 3:15 p.m., the Calcasieu Parish Sheriff's
Oifice {CPS0) received a complaint of a suspicious vehicle at a school in Moss BIuff,
Louisiana. The vehicle was described as a blue four-door, older modet vehicle which
may have been-an Oldsmobile Cutlass. The driver of the vehicle, who was described
as wearing & maroon t-shirt and blue jeans, was [**4] leitering in the parking lot of
the school and conversing with two young female students. The complaint inclided
the license plate number of the suspicious vehicle. A check on the license plate
reveaied that the defendant, Jason Manuel Reeves, was the owner of a blue
Oldsmobilg Cutlass, with the same license plate number, and that he had a criminal
history of sexual offenses with minors.

Shertly thereafter, at 5:02 p.m., the CPS0 received a 911 call from the motherof a
four-year old girl, M.J.T., who had disappeared from McFatter Trailer Park in [Pg 3]
Maoss Bluff. = The trailer park is [ocated 3 miles fram the school where the suspicdous
vehicle had been reported. The young girt's mother, C/T., told sheriff's deputies that
she had seen z suspicious, older model, biue vehicfe c:lrclmg the trailer park prior to
" the time she realized her daughter was missing. She alsc remembered a red sticker
in the vehicle's rear window. C.T. later identified Reeves' vehicle as the one she saw
in the trailer park on November 12, 2001.

L FO OTN OTES

”""Z“J?Pubhc disclosure of the name of a Juvemle crime victim, when the crime|

T Tk ¢ AT L T | EE e ARt AT T T XTI ST ) 2 P = SRR F 1 SR e 3T SR i Teoh Gt e e e e e -

resu ts in Lhe death of the wctlm, |s not prohibited by La. R.S. 46: 18d4(W) (whlch

;ﬁ L I e i T

i seeks to'ensure [**5] the conf“dent;ahty of crime victims whe are minors andf

1vnct1rn5 of sex offenses). Nevertheless, thmughout this apinion the victim and her

i.:-—._r,—?—:,,-ﬁ.,.—-b-»—-m Formmim vt a2 — s e

,farm!y wﬂl be idents fed on y by their lmtlais-._

That evening, CPS0 deputies went to Reeves’ home and obtained perraission from
him, and his mother with whom he lived, to search his vehicle and home, After
finding no evidence connecting Reeves to the missing gird, the deputies informed
Reeves of his constitutional rights and [*1037] asked him to go to the sheriifs
office for further questioning. Reeves agreed and followed the deputies in his own car .
to the CPSO because he did nof know where the sheriff's office was located.

Reeves arrived at the CPSC at approximately 10:20 p.m., was informed of his
constitutional rights, and signed a form waiving them. He was initially questioned
from 10:45 p.m. until 12:4C a.m. * Thereafter, Reeves was taken to an interview
room in the detectives' area, which is a secure area. * Reeves was again informed of
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his constitutional fghts and was questioned throughout the night with regard to his
whereabouts and activiies on November 12, 2001.

 FOOTNOTES |

54 This initial questioning from 10:45 p.m. until 12;40 a.m. was, in fact, a po[ygraph}

{**6} exa mmaﬁon to wh;ch Reeves ag-&ed to submit. After taking the test, |

Reeves overheard Or was to!d that he had fatied. Although one of the detectrvej

testifying at trial made a brief comment, unresponsive to questioning, about the

fact that Reeves took a polygraph examination, the jury was not informed of the I;el

 detector test's results, nor was the fact that Reeves underwent a polygraph;

] examination Dthez'wise d isclosed The brief mention of the fact that Reeves-E

A B S b P R 7 5

i

submltted to a polygraph examinatnon is discussed in Assignment of Error 12 in the[

| —

i unpubitshed appendix. :

E A key code was necessary to enter the area but not to exit. i

Reeves told the officers that he had finished work at approximately 3 p.m., [Pg 4]
purchased a drink at a gas station, and driven home, arriving at approximately 4
p.m. Judy Doucet, the defendant’s ' mother, told sheriff's deputies that she spedcifically
remambered her son arriving heme around 5:00 p.m. or 5:3C p.m. Throughout
guestioning, Reeves continually denied any involvement with the missing girl. These
statemenis were noi recorded. ’

From the time M.J.T. was reported missing until sometime on November 13, 2001,
individuals assisting in the search for M.1.7T, recovered [*%*7] evidence from a creek
focated approximately 15 minutes from McFatter Trailer Park, near a wooden bridge
on Charles Breaux Read. The victim's mother ideniified a palr of a child's white
fennis shoes and a pair of girl's purple pants as having been worn by M.J.T. at the
time of her diseppearance.

On November 13, 2001, at 9:16 a.m., deputies obtained Reeves' permission to
obtain his bedily substances for testing, then transported him to a lecal hospital
where the requested samples were obtained. A nurse collected biood samples, oral
swabhs, pubic hair combings and fingermnzil scrapings from Reeves. A physical
examination of Reeves at this time showed scratches on the inside of his left upper
thigh, on his nese, and on his arms. He also had abrasions on both knees,

Around 11:40 a.m. on November 13, 2001, Reeves was placed under arrest on an

outstanding warrant froem another parish. At that timie, Reeves was again Informed of

his constitutional rights, interrdgated further, and then placed in the jaill. During this
interview, a detective made the statement that only two pecple knew what really
happened ‘to M.J.T. Reeves replied, "Yeah, me and the good Lord." s Despite making
this statement, Reeves [**8] continued to deny involvement with the
disappearance of M.1.T.
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' Vol. 39, p. 9549.

‘fPg 5} On November 14, 2001, at approximately 11 a.m., deputies took Reeves from

his jail cell to the detectives' interview area where he was again Mirandized. Reeves
continued to deny involvement with the missing girl but further details which had
emerged in guestioning were now preserved on videotape. While still maintaining he
finished work around 2:30 [*1038] p.m. or 2:00 p.m., he related that he had

.driven in the direction of the Chardele Traller Park to visit his cousin, but turned

around when he realized he did not know his cousin’s trailer number. Reeves then
headed hack in the direction of Moss Bluff, stopping at & convenience store to
purchase g Mountain Dew soft drink. Me claimed he traveled along & highway toward
his grandfather's house, but remembered en roufe that his grandfather would not be
homeé. Reeves then ciaimed he turned around in the parking lot of a Mbss Biuff

school, speaking briefly to 2 woman there, He continued fraveling -and stopped along

the way at McFatter Trailer Park o see an old friend, Kurt Leger, with whom he had
worked offshore. He asked a group of children at the trailer park [**97 if they knew
where his friend Kurt lived. Reeves then claimed his car overheated, so he waited for
the vehicle to ceol down before driving home, where he daimed to have arrived by
4:00 p.m. This statement concluded when lunch was brought to Reeves at 12:40
p.ITt.

At approximately 2:30 p.m. on November 14, 2001, the body of M.J.T. was found in
a sedcluded area in some woods, 10-15 yards off a trail next to LeBleu Cemetery. The
cemetery is located approximately 8.2 miles from McFatter Trailer Park. 7 A Mountain
Dew soft drink bottie was recovered approximately 25 feet away from where the
body was found. The little girl's body, clsthed only in a purple shirt [Pg 6] pulled up
haliway and naked from the waist down, had been stabbed multiple times. M.1.T.
was found lying on her back with her {egs bent, with signs of sexual abuse evident.
Before evidence was gathered or the body was touched, [aw enforcement officers
videotaped the crime scene.

| FOOTNOTES !

$7 Al trial, the staice presented evidence in the form of 2 map which showed the:;

‘ciose pro)ﬂmlty of the various locations’involved in the case. The McFatter Traller.

I ._._-—.,..—.____,

‘Park is 3 miles from theMoss Bluff schicol, where the defenflant was seen pnor to

s e s AT e e

‘M J T s [**10] disappearance. LeBleu Cemnetery is 3.8 rmles from the bridge on

=

J Chartes Breaux Road. The bndge |s 18.3 miles from the defendant's house The:

e it e e e e T o AT, B e LT PR ISR —;-—-w_‘_{

jwn

Idefendants house is 8.2 miles from the cemetery From the defendant‘s house to

,g._ o= I

‘the trailer park to the cemetery is 8.2 mlies j

Interrogation of Reeves began again around 8 p.m. Former FBI Agent Den Dixon

100067545 DOCY




confronted Reeves with photographs of M,1.T.'s body taken at the murder scene. As
a pre-arranged stretegy, Agent Dixon told Reeves that a latent print found on a
palmetto leaf tied him to the murder scene. ¢ At 5:25 p.m., detectives began
videotaping the interview, during which Reeves confessed fo having the girl in his car
and taking her to the cemetery. He walked with her into the nearby woods, where
they sat down and watched a rabbit. Reeves whitted a piece of wood with his pocket
knife. Reeves then claimed he blacked out and does not remember doing anything
else to the little girl. The next thing Reeves remembers was 'walking toward his car
parked in the cemetery's parking lot, stopping at his sister's grave, saying good-bye
and that he was sorry. When he reached his car, he noticéd his pants were unzipped
and his knife was missing.

|FooTNOTES |

8 Alatent [**11] handpnnt Was found on a palmetto leaf along the trail in the

e e e

woods near the cemetery, approxrmately 30 yards from where the Body wass

B et

djscovered A fingerprint examiner later examined the print and testified that the'

T 1 T e et T, Sl B Mo Pm et oAk ) i iR AT\ SRR T A

. AR T T o e ,\_>—.=>h,—_=.(

print Dld net have sufﬁc:ent detail to rnake an identification. However the expertl

LR

was able to eliminate the defendant as the source of the print. | :

Reeves had requested to speak with his mother. At 10:40 p.m., the videotape was :
stopped when Reeves' mother arrived at the sheriffs office. One of the detedtives

[*10392] monitored Reeves' conversation with his mother and heard Reeves say, "I

did this thing. I don't know why, but I did it.”

|
FOOTNOTES

s Vol. 39, p. 6728, -

Thereafter, Reeves indicated that he wanted to finish the interview because his

actions had hurt his mother and the victim's family. Reeves was Mirandized again

[Pg 71 and continued his statement at 11:12 p.m. He expanded his earlier

statements and acknowledged that he picked up M.J.7. to "go fool with her.” He took

her to the cemetery since the cemetery was a secluded place. After visiting his :
sister’s grave and becoming very angry, Reeves took M.1.T. to the woods and started )
touching her on her bottom. Reeves admitted he told [**12] M.J.T. throughout the

encounter that he would bring her back home and other things in an attempt to calm

her down. M.J.T. became upset and asked him to stop, which further angerad

Reeves, who was still wielding his knife. Although he claimed he did not remember

taking off M.1.T.'s pants or assaulting her, Reeves acknowladged that he was the

only person who could have stabbed her. Reeves hurried out of the cemetery,

fearing that M.J.T. was not alive when he left her. He does not remember anything :
about disposing of her pants and shoes. He does remember driving home with dirt -
and possibly a light smear of bloed on his arms. He rinsed off his arms with the

outside hose before entering his house and seeing his mother, then took a bath. The

staternent condluded at 11:48 p.m. Reeves was subsequentty arrested for
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aggravated kidnaping and first dedree murder.

On December 13, 2001, a Calcasieu Parish grand jury indicted Jason Reeves for the
tirst degree murder of M.J.T. Specdificaily, the indictment stetes: "JASON MANUEL
REEVES committed the offense of first degree murder in that he killed M.J.T., a
female juvenile whose date of birth was March 25, 1957, with the specific intent to
kill or inflict [¥#13] great bodily harm epon M.J.T. and was engaged in the

perpetration or attemplted perpetration of aggravated rape and/or M.J.T. was under
the age of twelve years."”

|FOOTNOTES |

E N K
1o Vol 1, p. 235, Although Reeves was initially indicted for first degree murder and |

|
aggravated Kidnapping, at a status conference heid on May 21, 2004, prior to the;

R I -

iretrial, the state nof praised docket number 20180-01, which had charged R’eevesg

with kidnaping the victim. Vel. 11, p. 2656; Vol. 15, p. 3635. !

At the guilt phase of this first degree murder trial, the state presented Reeves' [Pg 8]
videotaped statements to the jurors and evidence ciscovered through investigation.
A maroon t-shirt and jeans, which the defendant had worn on November 12, 2001,
were selzed from his house. Reeves' mother had washed them before the police
seized the items. A picture of Reeves' vehicie, admitied into evidence, shows that the
vehicle is a blue four~door, older model Oldsmobile Cutlass with a red sticker on the
back window.

Two giris from the Mess BIuff school testified the defendant tried to talk to them on
November 12, 2001. One of the girls, and the after-care provider whe spoke with
Reeves that day, identifled him as the person who [*%*147 had been at the school
near where M.1.T. disappeared.

In addition, an off-duty Lake Charles city police officer testified that he saw Reeves
at the cemetery at 4:40 p.m. on November 12, 2001, The officer, who was meeting
with & confidential informant at the cemetery between 4:15 p.m. and 4:45 p.m.,.saw
the defendant walking back to his car and leaving the cemetery parking lot. As
Reeves drove right next {o the officer in leaving the area, the two men came face-to-
face with each other. The [¥1040] officer identified Reeves in court as the man he
saw at the cemetery at 4:40 p.m. on November 12, 2001,

The state presented testimony that a-man-trailing dog identified the scent of the
victim inside Reeves' vehicle. The man-trailing dog alse followed Reeves' scentto a
wooden bridge off Charles Breaux Road, under which the pants and shoes of M.J.T.
were found in a creek. Al the cemetery, the man-trailing dog went toward the water,
then toward the woods and over the fence from the cemetery to the ares where
there were wood shavings on the ground. From there, the dog went to the place
where the victim was found. At that point, the dog started whining and crying, and
refused to go further. At each locatdon, [*¥*15] the dog’s handler was given no
informaticn.

[Pg 97 The state presented expert testimony that the purple fibers from the victim's
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dothing matched fibers of vacuumed debris evidence from Reeves' vehide. Hairs
jdentified as dog hairs were found both In the defendant's vehide and on the victim’s
clothing. During the recovery of evidence at the crime scene, maggots and an adult
fiy were recovered from the victim's body. An entomologist estimated that eggs were
laid on the victim's bedy within one hour of her death and that the last time the eggs

could have been Jaid considering their development was at approximatefy 5 p.m. on
November 12, 2001.

The coroner testified that the approximate time of M.J.T.’s death was 4:30 p.m. The
cause of death was found te be multiple incised stab wounds of the neck and trunk.
M.J.T.'s neck had been cut nearly twe-thirds of the way around. * In total, the victim
had sixteen stab wounds, with fourteen on the front of her body and two on her
back. Six of the stab wounds were in the area of the heart, while the heart itself was
stabbed five Himes. The wounds to M.1.T.'s heart and back occurred while she was
alive, afthough the siab wounds around her liver [#*16] and mid-section occurred
following death. There were long scrapes along the entire length of the vickim's legs,
which showed M.].T. could have been dragged slong the ground. Injuries on M.J.T.'s
right hand were consistent with defensive wounds, showing that the little girl
attermnpted to protect herself. Although she had been stabbed in the heart, the
coroner believed M.J.T. would have survived for same time and would have suffered
throughout the attack.

|[FOOTNOTES |

i[u M.1.T."s neck had a circumference of 9 1/2 mches Her neck was cut 6 1/4 .nch
L .

e s B e I e .

| around. !
_.

M.J.T.'s body also showed she had been brutally sodomized while she was alive.
Three visible scrapes and blocd were visible on her anus. The forcible widening or
opening of her anus was approximately three-feurths of an inch in [Pg 10]
circumference. Her body showed blue bruising around her bottom, which the coroner
stated could only occur when blood Is purnping and the victim is alive. Semen was
found in the vicim's anus. An expert forensic analyst matched the semen obtained
from a rectal swab of the victim to Reeves' DNA profile. The expert testified the
probability of finding the same DNA profile from ancther Caucasian individual other
than Reeves [**17] was calculated as 1 in 256 trillion.

} After the state presented its evidence in the guilt phase, the defendant called, as a
witness, an expert forensic psychologist, who testified as to his opinions regarding
the reliability of the defendant’s confession.

After deliberating, the jury unanimously found that the state had proven beyond a
reasonable doubtf that Resves committed the first degree murder of M.J.T, After

[*#1041% allowing the statutorily-required time period to elapse, the penalty phase
. of the trial began.

At the penalty phase, the state introduced Reeves' prior criminal record, which
included two juvenile adjudications for simple burglary and two adult convictions for
indecent behavior with a juvenile, in 1986 and 1997, respectively. The vicim of the
1896 conviction, N.T., testified that when she was 15 vears oid, the defendant drove
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her in his truck to @ park. He pulled her pants down as she struggled against him.
N.T. stopped his assault only when she bit Reeves on the sheulder se hard that he
bled. The record of the 1996 conviction shows thal Reeves' victim, S.D., wasa 7
vear old chiid.

Further, the state presented tesdmony from a young girl, W. H., who described her
encounter with [**18] Reeves on November 8, 2001, four days prior to M.3.T.'s
disappearance and murder. W. H. stated that she was 13 years old on that date. She
was walking to the office at Moss Bluff Middle School near the end of the school day
[Pg 11] when Reeves, walking past her in the opposite direction, grabbed her
baottorn. She ran quickly to the scheool's office to get help.

The state also presented the festimony of Detectives Zaunbrecher and Primesaux of
the CPSO. Both detectives testified that on December 10, 2001, Reeves had stated,
in their presence, that he would not serve life in prison. While making a slitting
motion across his neck, Reeves told the detectives that he would make them wish
they had given him the death penalty if he did not get it. Reeves stated, "What.are
they gonna do, give me the — give me life In prison twice?" = Further, Deputy Mandy
Taggert, a CPSO transportation deputy, testified that Reeves told her that if he got
out of jail, he would find another child and wauld kil again. Depuly Taggert stated
that Reeves then began smiling and laughing after making that statement.

' FOOTNOTES |

f N
11z Vol. 43, p. 10580,

The defense presented testimeny from an expert in forensic psychology who
asserted [**187 that Reeves suffers from major depression and mixed personality
disorder, with borderline arnd anti-social personality traits. The defense expert
testifled thal Reeves exhibits signs of dissociative amnesia stemming from chronic
post traumatic stress disorder. The expert claimed that Reeves developed these
disorders after witnessing his sister’s death and being sexually assaulted as a young
boy. Additionally, ancother defense expert determined that Reeves has an aggressive
attitude and is prone to verbat and physical aggression. That defense expert
testified, further, that the defendant alsc exhibits emotional instability, volatile
interpersonal relationships, anger, mood swings and impulsivity. The defense expert
did not find Reeves to be psychotic, schizophrenic, deiusicnal or prone to
halfucinations, or ctherwise suffering from a mental illness.

‘"The state's forensic psychclogy expert countered that, from a psychiatric or [Pg 12]
psychological standpoint, he did not see a causative trigger which resulted In Reeves
criminal behavior. He did not feel that Reeves' actions in raping and murdering M_1.T.
were a result of a post traumatic stress disorder. Rather, the state expert asserted

[¥*20] that Reeves possessed the ability to discern and appreciate right from
wrong. The state expert also discounted the defense expert’s diagnosis of
dissociative amnesia, According to the stete expert, dissocdiative amnesia relates
back to the traumatic events occurring previously in a person's life rather than to
current rmemeory lapses.

[¥1042] After deliberation, the jury unanimously recommended that Reeves be
sentenced to death, finding the victim was under 12 years old; the murder was
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cornmitted during the perpetration or atternpted perpetiation of an aggravated rape;
and the offense was committed in an especially heinous, atrodous or cruel manner.
After denying post-verdict motions, the trizl court formally sentenced the defendant
to death on December 10, 2004.

The defendant now appeals his conviction and sentence, raising 79 assignments of
error. The court will discuss Assignments of Error 1-7 within the body of the main
opinion. These claims raise questions regarding the defendant's counsel and are the
only issués orally argued to this court: The remaining assignments of error, which
have been determined to be without merit upon the application of well-established
legal principles, are analyzed [**21] in an unpublished appendix which will
comprise part of the record of this case on appeal. Finding no reversible error, we
affirm Reeves’ conviction of first degree murder and sentence of death.

LAW AND DISCUSSION
Assigrirnents of Error 1 - 7
Attorney Issues

In these Interrelated assignments of error, the defendant compiains that he was [Pg
131 unconstitutionally denied counsel of his cheice when the tral court removed non-
iocal counsel, who represented him at his first trial through an agreement with the
local indigent defender board, and reinstated originally appeinted counsel, the local
chief public defender, for his retrial. This replacement occurred after non-local
counsel requested the court's involvement to secure reimbursement of expenses
incurred in the defense of Reeves in the first trial, and to locate funding for expert
assistance and attorney expenses for the retrial. The defendant additionally asserts
the removat of non-local counsel restilted in representation by counsel who had an
actual conflict of interest and who was so overburdened as to be constitutionally
ineffective. The defendant maintains these actions resulted in structural error in his
retrial, necessitating reversal [**22] of his conviction and sentence.

Prior Jurisprudence

Before discussing the merits of these issues, a brief review of this court’s
jurisprudence in the area of indigent representation and funding is useful, In the
past, this court has noted, in general, the chronic underfunding of indigent defense
programs in most areas of the state. See Stafe v. Peart, 621 So.2d 780, 789 (La.
1993); Siate v. Wigley, 624 So0.2d 425, 429 {La. 1993). In addition to underfunding,
this court has recognized that caseload levels of attorneys working within indigent
defense programs have, in certaln situations, resulted in constitutionzlly inaffective
assistance of counsel. Peart, 621 So.2d at 790. Although not applicable to this
defendant's trial, the legislature recently addressed these issues in comprehensive
legislation. ¥ Prior to the passage of the legislature's reforms, this court, in cases [Pg
147 reviewed by this court, set forth certain principles and remecdies through iis
constitutional authority and inherent power to ensure that effective assistance of
coeunset had been provided for indigent [*¥1043] defendants. These jurisprudentizl
principles and suggested remedies were the guidelines used by the district

[*¥#*23] court in connection with Reeves' retrial and form the framework of the
district court's decisions.
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FOOTNOTES |

; 13 In an effort to satisfy its constitutional mandate to "provide for a uniferm system}
Jor - T 1

for securing and compensating gualified counsel for indigents,” see La. Const. art.JJ

STV OV ——

1, § 13, the legislature Implemented statewide standards and guidelines for

A T AT A

indigent defense through the Louisiana Public Defender Act of 2007. See Acts 2007,35

No. 307, eff. August 15, 2007; aod La. R.5. 15:143-184. None of the provisions of;j

the 2007 Act are at issue here.

State v. Peart

In 1993, in State v. Peart, supra, this court considered a multifaceted ruling made by
a criminal district court judge in Orleans Parish based on that judge’s examination of
the defense services being provided to indigent defendants in that section of court by
the public defender’s office. The trial judge ruled that three statutes regarding
indigent defense and its funding were unconstitutional as applied in the City of New
Orleans. In addition, the trial judge ordered that the legisiature provide funding for
improved indigent defense services and ordered a reduction in the caseloads of those
attormeys representing indigent defendants in [*%24] that section of court. Peart,
621 So.2d at 783.

This court reversed the district court’s rufing, finding that the statutes at issue were
riot unconstitutional and that the remedies ordered by the trial judge were
inapproprate at that time. Id. However, in Peart, this court made several imporiant
pronouncements regarding the funding of indigent defense and the caseloads of
those attorneys providing defense to the indigent, which are pertinent to the issues
raised in the instant matter.

In Peart, this court held, inter afia, that **Fa defendant may raise certzin ineffective
assistance of counsel claims, prior to trial, when judidal economy demands it. Id,,
621 S0.2d at 787. Additionalily, the court held that a &rial judge must make findings
individually tailored o each defendant with regard to the {Pg 15] representation he
received or was receiving. Id., 621 So.2d at 788, The court also held, after a detailed
review of the lack of funding and excessive caseloads of the indigent defenders in
that particular section of Orleans Parish Criminal District Court, that defendants who
were assigned counsel in that section received constitutionally defident counsel. Id.,
621 So.Z2d at 720. So finding, [*%*25] the court further held that & rebuttable
presumption of counsel's ineffectiveness could be applied in cases arising out of that
section of court. Id., 621 Se.2d at 791. Finally, the court warned:

If legislative action is not forthcoming and indigent defense reform does not take
place, this Court, in the exercise of 1ts constitutional and inherent power and
supervisory jurisdiction, may find it necessary to employ the more intrusive and
spedific measures it has thus far avoided to ensure that indigent defendants receive
reasonably effective assistance of counsel.

Id., 621 S0.2d at 791. The court remanded the case to the district court for retrial of
the "Motion for Relief filed on behalf of defendant, Peart, and for trial of other
motions filed by indigent defendants in that section of court asserting pretrial claims

{00067545.DOC}




of ineffective assistance of counsel. Id., 621 So0.2d st 791. In fashioning a remedy,

this cowt instructed the district courl: .

If the court, applying this presumnption [of counsel ineffectiveness] and weighing all
evidence presented, finds that Leonard Peart or any other defendant in [that section]
is not receiving the reasonably effective assistance of counsel the constitution
[**26] requires, and the court finds itself unable to order any other relief which

would remedy the situation, then the court shall not permit the prosecution to go

forward until the defendant is provided with reasonably effective assistance of Lo

counsel, -
Id., 621 So.2d at 791-752.

Stale v. Wigley

While Peart dealt with a local public defender's office representing indigent
defendants, [¥1044] the case of State v. Wigley, 624 So.2d 425 (La. 1993),
decdided the same vear as Pearf, concerned the appointment of attorneys from the
private bench to represent indigent defendants. In Wigley, the court reaffirmed that
the [Pg 16] ™% [ulncompenseated representation of indigents, when reasonably
imposed, is & professionzal obligation burdening the privilege of practicing law in this
state, and does not violate the constitutionai Aghts of attorneys.” Id., 624 5o0.2d at
426, However, in order for the appointment fo be reasonable, and not oppressive,
the court also held that "any assignment of counsel to defend an Indigent defendant
must provide for reimbursement {o the assigned attorney of properly incuired and
reasonable out-of-pocket expenses and overhead costs.” Id., 624 So.2d at 425, The
court charged the district [¥%27] judges with the authority to determine, in their
discretion, what would constiuie an unreasonable level of thne that an attomey
must devote to a particular case without compensation of a fee. "Such a system will
strike a balance between the attorney's ethical duty to provide services pro bono
publico and his or her practical need to continue fo perform his or her other
obligations.” Id., 624 So.2d at 429.

The court in Wigley levied another charge on the district courts. While acknowiedging
the fact that the source of funds from which appointed counsel may be reimbursed
were, at that time, limited, the court directed the district judges to make the initial
determination, before counsel is appointed, that sufficient funds "to cover the
anticipated expenses and overhead are likely to be available to reimburse counsel.”
Id., 624 So0.2d st 429. Moreover, the court instructed that "[ilf the district judge
determines that funds are not-available o reimburse appointed counsel, he should
not appoint members of the private bar to represent indigents.” Id. Recognizing the
harshness of this remedy, the court nevertheless maintained that "budget exigencies
cahnot serve as an excuse for the oppressive [*%28] and abusive extension of
attorneys' professional responsibilities,” Id. '

ipPg 17] State v. Touchet

Peart and Wigley set forth remedies to ensure constitutionally-required assistance of
counset for indigent defendants. “*=In addition to the right to counsel, an indigent
defendant must also have a fair opportunity to present his defense. Ake v.
Oklzhoma, 470 U.S, 68, 77, 105 S.Ct. 1087, 1092, 84 L.Ed.2d 53 (1585). This often
requires the assistance of expert witnesses. When a defendant is indigent, he must
obtain funding to pay for this expert assistance. However, in requesting certain types
of expert assistance, the defense may be divulging important trial strategies.
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Int State v. Touchet, 1993-2835 (La. 9/6/94), 642 So.2d 1213, the court considered
whether, and to what extent, indigent defendants were entitled to ex parte hearings
cn their motions for state-funded expert witness services. In making its
determination, the court sought te provide an indigent defendant a fair opportunity
to present his defense while maintaining an adversary system. The proper balance is
achieved by the court's holding:
HNEF. . . an indigent defendant may file a motion for expert junding ex parte. Notice
of the filing [**29] of the motion should be given to the state, which may flie an
cpposition te the hearing being held ex parfe and/or to the request for funding. The
“trial court should first determine, in camera, either on the Tace of the allegaticns of
the motion or upon taking evidence at an ex parfe hearing, whether the defendant
would be prejudiced by a disclosure of his defense at a contradictory [¥1045]
hearing. If so, then the hearing on expert funding should continue ex parte. If not,
then the hearing should be held contradictorily with the District Attorney. ...

HNTE AL the hearing on expert funding, whether ex parte or contradictory, the
defendant must first show a need for the funding. The defendant must show with a
reasonable degree of spedificty what type of expert is needed and for what purpose.
In other words, the Iindigent defendant reguesting governmental funding for the
securing of expert assistance must show that it is more likely than not that the
-expert assistance will be required to answer a sericus issue or question raised by the
prosecution's or defense's theory of the case. If the defendant meets this burden,
then the court is to order that the funds be provided by the state. If the defendant
[**307 fails to meet this burden, and the proceedings were held ex parte, both the
written reasons for denial and {Pg 18] the record of the proceedings are fo remain
under seal during the pendency of the defendant's prosecution, including appeliate
review. ’
Touchet, 1993-2839 p. 14-15, 642 S50.2d at 1221.

In Touchet, this court recognized that "™ ¥a district court must use its discretion in
its decisions regarding the funding of expert assistance for indigent defendants.
While noting that the state's substantial interest in protecting the public fisc demands
that some form of opposition by the state be allowed, Touchef declared the disirict
court to be an adequate guardian of the state's financdial interests from frivolous
requests for the funding of expert assistance. Id., 1953-2839 p. 12, 642 S50.2d at
1220-1221.

State v, Citizen

Finally, the case of State v. Citizerr ¢/w State v, Tonguis, 2004-1841 (La. 4/1/05),
898 So.2d 325 ("Citizen™) is important in this review. Although Citizen was handed
down & few months after Reeves' retrial, these consclidated cases involved the
separate prosecutions of two indigent capital defendants arising ouf of Calcasieu
Parish, the same parish as Reeves' prosecution, [**31] and present an informative
analysis of the mechansm for funding indigent defense prevailing at that time within
that parish. '

in Citizen, a parish-appreved ad valorem tax constituted the largest component of
the parish Criminal Court Fund, which maintained the court system and the District
Attorney's Office, but not the local public defender's office. This fund operated at &
surplus. By contrast, the {ocal public defender's office was funded through court fees
and an allocation of state funds and operated at a defidt. BExprassing frustration at
the centinued iack of funding in criminal cases, and faced with appointed defense
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counsel’s Motion to Determine Source of Funds to Provide Competent Defense, the
district court in Citizenr declared unconstitutional two statutes that had recently been

. [Pg 18] amended to prevent the use of local parish funds to pay for appointed

defense counsel. The district court further ordered the parish police jury to provide

_ funds for appointed counsei for the two indigent capital defendants.

| FOOTNOTES

grm The history of the amendment of these two statutes is set cut fully in Citizenjg

| 2004-1841 p. 8-10, 898 So.2d at 331-333. Briefly, in State v. Craig, 1993- 2515}

o

I
JL{La 5/23/94), 637 So.2d 437, [**32] this court held that the extant version of;

L.. . R.S. 15:304, governing expenses paid by the parishes, could be used as al

source of supplemental funding for counsel and expert w1tnee:s fees in cases inf

i

which the resources of the Jocal Indigent Defender Bo::rds were exhausted. Threei

months after Créig was handed down, the legislature amended the statute. La. R-S.*i

?15'304 as amended in 1994, added the following provision: % "Nothing in thisf

J<Sectmr1 shall be construed to make the partshet; esponssbIe for ’che expenses
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assoc;ated with the costs, expert fees, or atforney fees of a defendant in a criminal}

proceedmg In the same Iegls[atlon the legislature deleted language from an;
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earier versmn of La. R.5. 15:571. 11(A)(1}(a), which had formerly provided for the:
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paﬂsh cnmmal court fund to pay the expenses of attorneys appomted to represent|

indigent persons under any public defense program.

[*1046]1 On appesal, this court reversed, upholding the constitutionality of the
statites, The court held that the legislature, through statute, places the burden of
paying indigent defense costs on the state. The fact that the legislature failed to
adeguately fund indigent defense programs,.and had, in the amendments
J**33] to the statutes at issue, eliminated an alternative source of funding from
the parishes, did not "diminish any of the constituonally guaranteed rights and
freedoms of these defendants or of thelr attorneys.” Cifizen, 2004-1841 p. 13, 8598
So.2d at 335. Further, the court held the district court erred in ordering the police
jury to place funds into the court registry for court-appeinted attorneys or other
case-related expenses when the legislature had made unmistakably dear that "%
the state, and net the parish, was responsibte for indigent funding. Id., 2004-1841 p.
14, 898 So.2d at 336.

In addition to these hoidings, the court reiterated, from its previous pronouncements
in Peart and Wigley, that ™** ¥ budget exigencies” could not serve as an excuse for
the oppressive or abusive extension of attorneys’ professionzl responsibilities.
Citizen, 2004-1841 p. 15, 898 So.Zd at 336. Moreover, In order to ensure that
indigent defendants are provided with their constitutional and statutory rights to
counsel and to expert assistance, this court had, in the past, exercised its [Pg 20]
constitutional and inherent power and supervisory jurisdiction to impose corrective
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measures. In fact, the court warned [*%34] previously in Peart that more intrusive
measures would be coentemplated if the legislature failed to act. Id.

Although the court in Citizen noted that the legislature had teken positive steps since
Peart to remedy the critical state of indigent criminal defense in Louisiana, there had
been, as of that time, no resolution or legislative remedy for the underfunding and
cverworked conditions noted in previous cases. Id., 2004-1841 p. 14-15, 898 So.2d
at 236. Finding that further corrective measures were needed to address the
immediate problems of the instant defendants, the court in Citizen altered one of the
rules set forth in Wigley.

Whereas in Wigley the court maintained that a district court should not appeint
private counsel for an indigent defendant until @ funding source was identified for the
reimbursement of, at & minimum, the appointed counsel's expenses and overhead,
the court in Citizen ordered that ™*Fcounsel be appointed for an indigent defendant
from the time of the indigent defendant's first appearance in court, “even if the judge
cannot then determine that funds sufficient to cover the anticipated expenses and
overhead are likely to be available to reimburse counsel." Citizen, 2004-1841 p. 18,

. 898 S0.2d at 338 [**35] . The court instructed that counsel appointed before a

. funding source was Identified could subsequently file a motion to determine funding.
Thereafter, it the district court determined that adequate funding was not available,
this court authorized the defendant to file 2 motion to halt the prosecution until
adequate funding became available. Id. Citizen authorized district judges, in their
discretion, to prohibit the state from proceeding with a prosecution {10471 until
he or she would be able to determine that appropriate funding was likely to be
available thereafter. Id., 2004-1841 p. 16, 898 So0.2d at 339.

[Pg 21] This authority is no longer a matter of jurisprudential rule announced in
Citizen. In-its comprehensive revision of the statutory provisions establishing and
regulating a state-wide indigent defender board, the legislature, ™**Fin the
Louisiana Public Defender Act of 2007, La. Acts 2007, § 307, explicitly recognized
that Citizen "authorized trial judges to halt prosecutions in capital cases, upon
rnotion of defense counsel, until adequate funding is provided to ensure an adequate
aefense, and it is the express intention of the legislature to ensure adequate
[**36] rescurces, consistent with the Citizen opinion, which allow prosecutions in
such cases to continue to conclusion resulting in verdicts that are fair, correct, swift,
and final.” La, R.S. 15:142(D). As previously noted, cur decision in Citizen was
rendered several months after the retrial of the instant case.

Facts Pertinent To Funding And Representation In This Case

With this jurisprudentizl review in mind, we turn to the facts pertinent to the issues
raised In these assignments-of-error: The record shows that the Caicasieu-Parish -
grand jury indicted Reeves on December 13, 2001. The district court determined that
the defendant was indigent and the Calcasieu Parish Public Defender’'s Office was

" appointed to represent him. At arraignment, the Chief Public Defender of the parish,
Ronald Ware, tendered a plea of not guilty on Reeves' behalf. == At that time, Ware
.informed the court that attorney David Ritchie would serve as co-counsel, ** For
several months, from January through March, 2002, Ware and Ritchie represented
the defendant, filing preliminary discovery motions and appearing on his behaif at
hearings. * ‘
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FOOTNOTES |

[ :
|15 Vol. 13, p. 3141.1

%15 Vol. 13, p. 3143,]

17 See Vol. 13, p. 3145, Ware represented [**37] Reeves at a hearing on the%

State's response to the defense motion for discovery and inspection held on March
13, 2002. |

[Pg 22] Thereafter, the Calcasieu Parish Public Defander's Office, through the
parish's Indigent Defender Board, contracted with attorney Kerry Cuccia of the
Capital Defense Project of Southeast Louisiana ("Capital Defense Project™), and
members of his staff, to represent Reeves in his capital trial. = According to
documents filed later under seal, the original contract contemplated that the Capital
Defense Project would be paid by the parish’s Public Defender's Office/Indigent
Defender Board the amounts of $ 50,000 for attorney fees and $ 25,000 for expert
witness fees. The amount agreed upon for expert witness fees was subsequentily
raised by an additional § 10,000, to a total of $ 35,000,

| FOOTNOTES |

13 An affidavit by Ronald Ware, attached as an exhlblt toa moticn ﬁ[ed under seal

l mdicates that Cuccia, along with cther attorneys and mveshgators on hlS staff, ‘
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represented the defendant beginning March 28, 2002 See Motlon To SLayl

e st T L e S Ll T L R A T o L £ e T kT

!Proceedings For Lack Of Funds To Provide A Competent Defense date—stamped i

L s R I

—_._-:...;;.-\s_

March 25 2004 Exhibit 8- Aﬂida\nt of Ronald Ware, Box Labeled "All Documents |

g [**38] Under Seal.” The record shows that Cuccia filed a Motion to Enroll aSJ
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e
icounsel of recard on Apn] 11, 2002. Vol. 3, p. 594. The moticn was granted on that

R e e,

same date by Iudge Mlnaldt who was then the presiding judge. Graham da Ponte'

L pmirrrms e e e e, R B, TR e S e L e 1. T S AT, bt g

tfiled a MDthﬂ te Enroll as counsel of record cn July 29 2002. Val, 4 P 941. The
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; ! motion was granted on August 5, 2002 Id

i, Ay At AT ST A R,

Reeves' first triai, with Cuccia, Graham da Ponte and Hilary Taylor acting as counsel,
and presided over by Judge Quienalty, began with jury selection on Ociober 27,
2003 and ended on November 9, 2003, [*1048] when a mistrial was dedlared due
to the jury's inability to reach a unanimous verdict on guilt. =

{ B
|FOOTNOTES;
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19 See generaffy Vol. 1, p. 58-109. The court minutes from the frst trial reflect thatJ

A T e A e UG £ el B T T Pk i 7+ bt 8BS e i oS b 2 i e o T BT ._,_,fb,_,j_.__v,

. the jury deadlocked when it was unable to reach a unanimous verdict at the gt_nlt1
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phase; 11 jurors wou[d have found the defendant gus!ty of first degree murder and, ‘
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11 juror would have found the defendant guilty of second degree murder. See Vol. 1 ,j

! ;
{p. 109; see also Vol. 11, p. 2632,

After the trial, by letter dated November 25, 2003, Cuccia informmed Ware that the
defense of Reeves had been more costly than anticipated. = Although the local Public
Defender's [*¥*39] Office/indigent Defender Board provided a totzl of § 85,000 for
Reeves' defense in the first trial, as agreed upon, the actual cost was § 120,537.08.

‘FOOTNOTES

3

i 28 See Motion To Stay Proceedmcs For Lack Cf Funds To Provide A CDmpetent[

b A T A P T A T L T P AT e e S 2 e S A i s

T

Defense date-stamped March 25, 20(}4 Exhsb;t A-letter dated Nevember 25, 2003

L AR e ki L st b o 1 e i .m—..

from Kerry Cuccia to Rona]d Ware, Box Labeled *All Documents Under Seal. "I

In requesting reimbursement of the overage from Ware, Cuccia included a [Pg 23]
breakdown of the actual costs. None of the total amount requested included attorney
fees. However, the attorneys who participated in Reeves' defense sought
reimbursement from the Public Defender's Office/Indigent Defender Beoard of
expenses, specifically mileage, lodging, meals and unspecified other expenses. In
addition, the itemization of costs from the first trial reflected that the total amount
requested for the overage also consisted of fees for expert witnesses, fees for
general and mitigation investigation, and litigation expenses.

On January 7, 2004, soon after Cuccla's request to Ware for reimbursement, the
district court set a new trial date of June 14, 2004. The district court alse set motion
dates for the retrial, and ordered [*#*40] that Cuccia and da Ponte be notified. The
defense subsequently filed several motions addressing the funding issues which had
arisen. ¥ On Februzry 18, 2004, defense counsel and the state participated In a
-telephone conference with Judge Canaday, the judge now presiding over the matter.
A minute entry of February 19, 2004 reflects that Cuccia agreed o submit to the
court an ex parte itemized statement of expenses from the first trial.

FOOTNOTES |

21 The defense filed motions entitlied "Motion for New Trial Date " "Metion To%

i Determine Source Of Funds To Prowde Adequate Defense for Fundmg, ‘and "Mobon

ETo Provide Funds Owed.” |

By letter dated February 19, 2004, Cuccia submitted to the court, under seal, an
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itemization of expenses and expenditures from the first trial, reflecting a balance
owed the Capital Defense Project of $ 35,537.08. Cucciz aiso submitted, under seal,
an estimate cf $ 19,000 needed immediately for expernt witnesses to begin work on
the upcoming retrial, with a total estimate of $ 108,000 for both attorney expenses

-and expert witness fees for the retrizl. None of the estimated cost of the retrial

included an amount for attorneys' fees; the Capital Defense Project attornays only
estimated [**41] reimbursement of anticipated expenses.

[Pg 241 On March 8, 2004, Cuccia filed a "Motion to Stay Proceedings For Lack Of
Funds to Provide A Competent Défense,” asserting that the defense was unable 1o
prepare for trial scheduled to begin on June 14, 2004. = In the motion, Cucda
asserted thet counsel could not prepare and present a competent defense for Reeves
due to the facts thai: (1) the defense [¥1049] was owed a significant amount of
money for unpaid expenses from the first trial, and (2} had received no money with
which to fund the retrigl. With regard to the unpaid expenses from the first trial,
Cuccia maintained that the defense had been assured that all expenses would be
paid by the Calcasieu Parish Public Defender's Office. Howéver, the defense was now
informed that no funds existed for reimbursement from that source. With regard to
the money for retrial, Cuccia acknowledged in the motion apparently behind-the-
scenes efforts of the district judge to ebtain funds, but maintained that the defense
had no money to proceed. Due to this state of affairs, Cuccia moved to stay the
proceedings. Exhibits to the motion were filed under seal.

'FOOTNOTES |

- 22 See Moi]on To Stay Proceedings For Lack Of Funds [**42} To Prowde A
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Competent Defense dated March 8, 2004, Box Labeled "All Documents Under Seal.” 3

Hearing On Funding Issues

On March 23, 2004, a hearing was held on the defense's funding motions. In
attendance before Judge Canaday were Cuccia and da Ponte, Reeves' present
counsel; Ware, Reeves' originally appointed counsel; Walt Sanchez, as counse} for
Ware individually; and the state. After introducing himself and his co-counsei, da
Ponte, to Judge Canaday, whom they had never before met, Cuccla submitted the
matier tc the court on the motion and the attachimants which were provided to the
court under seal, =

FOOTNCTES |

g23 The question whether Judge Canaday's ruling removing counsel and substituting i

ongmaiiy—appomted counse[ had a retaliztory basis is negated by the fact thati

L L TR . i PR b B e e

Judge Canaday did not preside over Reeves' first trial and met Cuccia and da Ponteé
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for the first time at the March 23, 2004 hearing.

[Pg 25] Judge Canaday stated for the record that there had been & number of
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informal conferences between the court and counsel concerning the funding issue,
and that the judge had made no secret of the fact that the court was contemplatifg
taking "some significant action to make some changes...". * [**43] After reviewing
an affidavit from Ware regarding the finandal standing of the Calcasieu Parish Public
Defender's Office and a bank statement to which the court was privy, and reviewing
the taseload and structure of the local Public Defender's Office, Judge Canaday
agreed with Cuccia that " .. at this time that there are not sufﬁcrent funds. based on,
at least, the application that was made by Defense counsel.”

| FOOTNOTES |

124 1st Supp. Vol. 4, p. 817.!

25 Id

Judge Canaday emphasized that the court had not made an independent review of
the expenses submitted under seal from the first trial, nor was the court ever called
upon to do so in the past, because those expenses were based on an agreement
between the local Public Defender's Office/Indigent Defender Board and the Capital
Defense Project. » At this time, however, due fo the fact that the prior expenses had
not been paid and because funds for future expenses and fees would have to be
obtained for the retrial, Judge Canaday stated his appreciation that the matter had
now been brought before the court in order for the court to tmke on a management
role in the casa, i.e.”... to view spedcific reguests and zallocatien of funds that its [sic]
deemed appropriate [¥*44] under the existing case law and Constitutional
guldelines.” = »

'FOOTNOTES|

27Id p. 818

Judge Canaday announced the court had indicated, previously and informally, that
due to its fiduciary obligation to manage the retrial, the court was censidering
relieving Cuccia and da Ponte, who were counsel located in New Orleans, of
any [*1050] [Pg 26] further responsibility for the defense of Reeves, due to the
ability of qualified local counsel to represent Reeves for the retrial. Both Cuccia and
da Ponte acknowledged their familiarity with the court's proposai. > For the record,
Ware responded, when asked by the court, that there was no conflict whatsoever

- which would prevent the local Public Defender's Oifice from representing Reeves, =

! FODTNOTES

2810’ p. 818 819
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{20 Id., p. 818. |

Judge Canaday related his understanding that, in the prior trial, the representation
by Cucdia and da Ponte was based on a2 contractual agreement between the parish's
Public Defender’'s Office and the Capital Defense Project. * Based on the motions
filed by these defense counsel, and their exhibits filed under seal, the court believed
that the Public Defender’s Uffice Tacked the funds to advance or to maintain the
same contractual relationship [**45] the Public Defender's Office formerly had with
the Capital Defense Project, especially considering the neamess of the upcoming
June frial date. =

FOOTNOTES

z0 Id., p. 819. Ware clarified the record at this point to state that the decision ’cot

1
|

contract out the case to the Capii:a[ Defense Projéct was actually made by the%

parish's Indident Defender Board. 1st Supp. Vol. 4, p. 819-820.

s11d., p. 821.

Before making a definitive ruling, however, Judge Canaday wished to establish a
record and to obtzin evidence. Upon direct questioning by the court, Cuccia agreed
that he had not received enough financing from the Public Defender's Office to be
prepared for the Iune trial date. *= Cuccia also explained that the Capital Defense

_ Project was still owed more than $ 35,000 from the previous trial, and had received

no assurances from the Public Defender's Office that the Capital Defense Project {Pg
271 would receive funds in order to be ready for trial. =

T 1
:FOOTNOTES

—_—

52 1d., p. 823.]

ax Id., p. 823-824. |

Ware told the court that the Indigent Defender Board, as of that date, maintzined a
balance of approximately $ 18,846.50 in its Capital Defense Account. * \When the
court asked Ware if Ware would be able to fund Cuccia in the [#*46] same manner
as Cuccia had been funded previously, to enable Cuccia to prepare for a trial
currently scheduled in two and a half months, Ware responded, "No, sir, your
Honor.” = Ware explained that, for the entirety of Cucda's previous representation,
Ware pald Invoices when they were presented by Cuccia. Ware stated that his office
had, in fact, paid Cucda a total of $ 85,000 to this point, as agreed. However, Cucda
had contacted Ware's office, both in writing and orally, as described earlier, advising

- Ware and the Indigent Defender Board that Cuccia had an overrun of about $

35,000, >
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FOOTNOTES|

3ald.; p. 824.%

35 Id.]
S

|36 1., p. 824-825.|

Ware testified that he told Cucda that the Indigent Defender Board was not in a
position "then or now" either to reimburse the Capital Defense Project for the money
it had already expended for Reeves' first trial or to fund a retrial. ¥ As Ware

stated: [*¥1051F "[a]nd as it stands now, we have a sericus problem with funding
any capital Iitigation In terms of a defense in any of the cases that are pending
before this Court [Pg 28] and this district.™ *s> Ware assured the court that the
Indigent Defender Board and Public Defender's Office were very satisfied with the
defense [**47] presented by the Capital Defense Project and would willingly
reimburse Cuccia and fund a retrial if funds were available, =

] FOOTNOTES J

|37 We note that Ware testified in a funding hearing in the Citizen case held a ﬁtﬂe%

L

T 1

over a month befcre the hearing held in Reeves. At the January 30, 2004 hearing in:

Crtizer, this court xound "Chief Public Defender Ware underscored the probiem !

facing the court by stating that his office currently owed ciose o § 47,000 for

gcapital defense and expected to owe zt least an additional $ 150,000 in upcoming | ‘

A _._n.--——»m__‘su—-.__—._._

cases which he had already comm:tted to fund.” Citizen, 2004 1841 P 4 898’

e b AL, £ e ATt [ b,

Sp.2d at 328, We know from the facts of th]S case that over $ 35 DOO of the
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‘amount owed and $ 108,000 of the antmpa‘ced costs may have been for the ReeveSI

B e
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case, as Ware was aware of the overage of expendltures for the first tr:al and the

S

AR T

anticipated costs.of remai by Cuccia's November correspandence i

'35 1st Supp. Vol, 4, p. 825. Although a different district judge presided in theg

O S SV

| Citizen case, this court noted that "[t]he court exmessed its frustration with the'

S m,_,.w_,

continued lack of funding [for capital indigent defense in Calcasieu Parish] and the;

fact that it faces some version of the [**48] same finding dilemma in virtually%

|
i every criminal case before it.” Citizen, 2004-1841 p. 4, 898 So0.2d at 329.5‘

39 1st Supp. Vol 4 p- 825
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Aware of the district court's proposed resolution of the funding difemma, Ware
objected to replacing counsel at this time due to the on-going attorney-client
relationship which the Capital Defense Project aitorneys had developed with Reeves.
Ware acknowledged, however, "I understand all of the pitfalls and other things that
are involved with this case and the other capital cases pending in this Court.” » He
candidly admitted that he did not have "an easy or ready solution” to the problem
that was before the court. <

 EDOTNOTES '

401’0’.3

s 10, |
141 -!:

Both Ware and Cucdia reiterated {o the court that the Capital Defense Project was
not seeking attorneys’ fees for its representation of Reeves. Cuccia, on behalf of the
Capital Defense Project, scught only reimbursement of expenses paid for the first
trial, and included travel expenses as the only counsel expense in his estimate of
retrial costs. 2 Turning to the subject of expenses, Judge Canaday observed that,
without going into detail regarding the information filed under seal, he feit there had
been a substantial amount [**497 of money assodated with trave! and associated
expenses for Cucca and his staff from Reeves' prior defense. Cuccia agreed,
responding:

[Pg 291 That's correct, Your Honor. It took & lot of t§ ime and effort to travel back and
forth from New Oreans here during the investigative stage of the case, and alse to
basically relocate the entire Defense team first to Baton Rouge for a week and then
here for a week, =

[
| FOOTNOTES

‘a2 Id., p 828,
| S

43 Id., p. 820. As with the remal the jury for the first triai was plcked in Baton

B BT L et o R T AL e

.

e e e —_—

:Rouge and transported to Caic:as:eu Parish for the remamder of the trial.; ‘

Based on the totaiity of the information before him, Judge Canaday concluded that
suffictent funds were not available for a retrial to begin during the month of June of
2004, as previously setf. + Since the finandal situation necessitated that the trial date
be moved anyway, Judge Canaday determined it was necessary to reassess and
reevaluzte the finandal situation regarding counsel for the retrial. Judge Canaday
suggested replacing existing non-tocal counsel with the capital-certified Ware, the
local Chief Director of the Public Defender Office, and local attorney, Charles 5t.
Dizier, as second-chair, provided [**50] [*1052] he was associate-counsel
certified. < Before doing so, however, Judge Canaday asked to hear from Sanchez,
s counse| for Ware; Cucca and da Ponte, as existing counsel; and the prosecutor. *¢
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| FOOTNOTES |

s Id, p. 829,

as I'd., p. 829-830. Ritchie, the original second-chair appointed by the court, had

been eiected {0 a Judgeshlp in the 14th Judicial District in the time period between
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¥

the first trial and the March, 2004 hearing. Consequentiy, then-Judge Ritchie was |

e B 3 | 3t T ERE i S S T e e YA S T

—rm..hns.

' no’c available to be r&appoznted second- chair counsel for Reeves’ refrial. See vol, | :

17 p. 4169, 4173.

B 1
46 1st Supp. Vol. 4, p. 830. |

Cucdia told the court that the Capital Defense Project stood ready to continue its
representation of Reeves, provided the funds they reguested to present a proper
dgefense be provided sufficiently in advance of trial, as well as reimbursement of the
more than § 35,000 which was advanced out of the Capital Defense Project budget
tor the previous trial. = Cuccia explained that the overage frem the previous trial
occurred when counsel realized they would run short of meney. Rather than dejay
the trial, and with the assurance from Ware that money would ultimately be availablie
[Pg 30] to reimburse him, Cuccia teok [**51] upor himself the responsibiiity of
paying those additicnal expenses out of his own budget rather than upset the trial
date. Otherwise, Cuccia indicated he would have asked for a stay prior to the first
trial, due to insufficient funds to continue. # Cuccia agreed with Judge Canaday that,
since the Public Defender's Office had paid the previous invoices when submitied,
there had been no prior application for an in camera determination whether the
expert expenses of the first trial were appropriate or reasonable, #* Da Ponte stated
that her position was the same as Cuccia’s with regard to this matter. =

' FOOTMOTES

=47 Id

L et

§4s Id., p. 831-832. |

149 d., p. 832

i 50 Id.

when asked his position, the p%osecutor asserted the state's view that the matter
should be brought to trial as expeditiously as possible for the sake of the vicdim. =
Otherwise, the state had no comment on the issue of Reeves’ counsel for the retrial,

FODTNOTES f
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|s11Id., p. 832-833.]

Walt Sanchez, separate counsel for Ware, cbjected to Ware being substituted as

- counsel in this case. ** Sanchez argued that Ware could not ethically represent

Reeves due to his otherwise heavy caseload, and that the re-appointment of Ware
wouid interfere with the attorney-client [**52] relationship which Reeves had
developed with the Capital Defense Project atforneys. = Sanchez maintained that the
case could not go forward until a definite funding source was identified and that
neither Ware [Pg 31] nor the Capital Defense Project attorneys could represent
Reeves untll that was accomplished. According to Sanchez, there would be z
violation of Peart if Ware were appointed to represent Reeves, due to his
burdensome caseload as the Chief Public Defender, and there would be a violation of
Wigley if the court maintained the representation of the Capital [*1053] Defense
Project's attorneys, because private appointed attorneys would not be assured of
reimbursement of their overhead and expenses. =

FooTNoTESi

isz Id., p. 821 822 Sanchezs presence at the hearing supports Judgs Canadaysl

O e e S it P 3 RS L e

R

ieartier statement for the record that there had been several informat discussions

by
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,all parties about possible solutions to the Jlack of funding dilemma. Nexther Ware, |
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n01 Sanchez, wha presented argument on the |ssue was surpnsed by Judge.
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Canaciays proposed solution to remove non- Iocal appomted counsel and to replace‘
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1them with the capttai -certified [ocal Chief Public Defender

53 stipulation was entered as [**53} tD wha’c Ware would testlfy was his currenti
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154 1d., p. 821 823 837 84‘:: 850~ 852

After ascertaining that counsel had no further argument, Judge Canaday reiterated
"... the Court is going to take much more significant action rather than to just stay
the proceedings, as previously indicated.” ='In addition o rescheduling the trial date
from June 14, 2004 to Ociober 11, 2004, and refixing motion dates in advance of the
new trial date, Judge Canaday removed Cucda and da Fonte of the Capital Defense
Project as counsel for Reeves, re-appointed Ware as lead trial counsel to represent
Reeves for the upcoming motions and trial, and tentatively appointed St. Dizier as
second-chair associate counsel to assist Ware. = The court explained:

The Court specifically notes that it was not involved in the original appointment and
it's now become necessary to make significant decisions involved in not only the
scheduling and hearing of this case but also with regard to funding matters because
of situations involved with our Public Defenders' system.
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-Mr. Ron Ware who previously was assigned to a specific division no longer has that.
He now has the abllity to handle [**54] high-profile cases as well as cases of his
choice and would Indicate that whatever priority he assesses those cases is within his
own province, noting that he has a staff of felony defenders that can take many of
the cases that he has been assigned in order to proceed.

Him being local the hearings can be scheduled with rather short-term necessity as
need be for funding issues.

[Pg 32] The Court finds that there will be significant savings, not only with the
transportation and other living expenseas of out of fown counsel, bul additicnal
expenses that may be saved in the close monitoring and regulating of experts as
dictated under the Siate v. Touchet jurisprudence for the State, and Ake versus -
that’s spelled A-k-e. ... Okizhoma jurisprudence. Further the Court has privy of the
expenditures of the first trial and would set up conference with Defense counsel to
go through and discuss those funding needs for the upcoming October date at
Defense counsel's convenience.

The Court has also made a decision that the Public Defenders' Office, specifically Mr.
Ron Ware, has an established relationship with the defendant, and it will be sasy for
hir to walk in and take over these proceedings from the [**55] Capital Defense
Project. =

Tt is this Court's position that if it is going to be called upon to sectre and zllocate
the funding that's necessary to proceed and move this case along then it will also
regulate that as the law requires.

The Court makes this decision in order to move the matter for trial. It is noted that
this matter needs to ke moved along, that the viciims have requested that the
matter be moved along, that the case has already been upsel en one occasien for
funding.

[*¥1054] And the Court will seek and obtain the appropriate assistance if Defense
counsel establishes that it is necessary so that the Octobear date will be maintained. ==

| FOOTNOTES

gss Id., p. 855

ss Id., p. B56-857. |

*"!

57 As will be dzscussed later in this opmlon, Reeves attempted to escape from Jall

whlle incarcerated for the instant capital murder charge. Ware represented Reevem

Bt e L T emresr i

'at an earher triaf on the charge of attempted simple escape. | i

e

|sa 15t Supp. Vol. 4, p. 857- 859. |
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Sanchez, on behalf of Ware, cbjected to the court's ruling and gavé notice of his
intent to seek a writ of review, =

Eo OTNOTES 1

T Ty
|ss Id., p. 859.]

Ware indicated he had two additional comments which he wanted placed on the
record, and which the court could consider in the nature [**586] of a request to
reconsider its ruling. First, Ware stated that none of the cther nine atforneys in his
office had experience with defending & person accused of a crime which carried a
mandatory life sentence. Consequently, he felt compelled to be invoived in the trial
of every case in which his office defended someone accused of a crime which
carried a2 mandatory [Pg 33] life sentence. Secend, Ware informed the judge that
the time he spends on a capital case Is billed against the Capital Defense Fund
Account maintained by the Indigent Defender Board, which is over and above his
salary as a public defender. As Ware explained, that money would go into his
office’s account to fund non-capital clients. « Judge Canaday responded that Ware's
statement about the internal accounting operations within the puhblic defender
organization were subject to its own internal ethical considerations and auditing
requireynents. The court did net have a comnent on that aspect put forth by Ware,
"as long as it's not an issue that's brought before the Court™ =

ST FDQTNOTES |

DI ————
160 Ia’ r p- 859~ 860 I

1t;iItJ’ p81i’_

Cuccia entered an objection, on behalf of Reeves, to the court's decision to remove
him and ds Ponte as Reeves' counsel, [**571 = However, Cuccia did not object to
the court’s ruling on his own behalf nor on the behalf of the Capital Defense Project.
Similarty, da Ponte failed to object to-the ruling on her own behalf or on behalf of
the Capital Defense Project.

1 FODTNOTES i

S

; 6z Id. In su bsequent status c:onferences, Reeves requested and was granted ther

e s MU S T ey i e

lopportunrty to place on the record his objection to the su bstrtut!on of counsel. At a '
l-rr-:-h—ﬁw

June 18, 2004 status conference, Reeves told the court: |

T

'I_‘[USt I want to make it re-known that I object to my - Kerry Cuccia and Gr‘hamj

H

| daPonte bemg taken off my case. They've been on it for two years and I've come

b st T T T i i T et P R Tl B AT Ao P LT e

rto trust ’chem and I can’ 't see how Mr. Ware can be ready for toal in October and I\

e e e L e s em— —
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can't trust him to talk to h!m like I've done my other attameys There's no - I

R e Tt e, P T u..,—-——-

can t-Idon't trust thern I'd rather my other attomeys Vol 15, P- 3703

At that time, the court noted Reeves’ ohjection. Reeves clarified: "It's not that Ii
4"1
I

don t trust him or doubt his, you know, ability to represent me in trial, I just - I‘

imore comfortable with my other attomeys.” Vol. 15 P 3704 When the Court

sasl-(ed "If you had a choice you'd rather have Mr. Cuccja is what you're saying,” }

{ Reeves responded, [**58] "Yes, sir.” Id. |

Judge Canaday then informed Sanchez that he could either directly seek a writ of
review from the courl’s ruling as it now stood, or Sanchez could submit a brief on the
constitutional issue regarding the attorriey-client relationship in the form of a [Pg 34]
reconsideration. If the court denied the reconsideration, then the court indicated
Sanchez would be allowed time to seek review of all of the Issues at once, if that was
what the defense deemed appropriate. ® Sanchez asked for a darification of the
court's ruling, for the purpose of ascertaining exactly which issues the ceurt had
ruled on, for review purposes. Judge Canaday clarified that the court would

remain [*1055] silent on the Peart aspect of the argument because, based-on what
had been presented, the court did not feel that any comment was reguired.

J FOOTNOTES i

lesId., p. 862, J

54 Id.; p. B63. Laterin the hearmg, Sanchez remarked that the court seemed very

o S S U T, it e S

1 certain in its position to appoint Ware ’crymg io d;scover whether there was a

....‘ e e S e et e T e

—— — - ‘—_—‘"x

1chance Judge Canaday would reconsider his appoiniment Of Ware on the attorney-

Jr:hent issue, and whether a motaon for reconsideration would be successful 3udge

S S L e ¢ U e

iCanaday staied: "It would probably [#*597 have to be something much more;

| substantial in black iet.‘ter law more than what I'd received here in open court, Mr

m-d—.a-rp_‘_vu-_ s i

\Sanchez tId., p. 876

After being removed, Cuccia requested that the court consider his motion for
reimbursement. © After some discussion between Cuccia, Ware, and the court, the
matter was deferred to see what informal resoiuticn could be accomplished at an
Indigent Defender Board meeting scheduled for the next week. = Since the record is
subseqguently silent on the guestion of reimbursement of expenses for Cuccia and the
Capital Defense Prpject, the court assumes that the matter was informally resolved
with the parish Indigent Defender Board.
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LDOTNUTES |

1
ss5 Id., p. 364, Dzrmg the ensuing discussion, Cucda identified the motron a5 onei

which was entitied "Motion To Provide Funds Owed,” filed in January. Id_, p. 870.¢

} 6 See generally, id., p. 864= 876

" Counsel of Choice

In this direct appeal, Reeves argues that he was unconstitutionally denied counsel of
his choice when the trial court removed Cucda and the Capital Defense Project from
representing him for the retrial and re-appointed Ware, the local Chief Public
Défender. An identification of the nature of the representation of the [Pg

[**60] 351 defendant provided by Cuccia and the Capital Defense Project attorneys

is necessary in order to determine precisely the constitutional rights to which Reeves
was entitled.

Federal Constitutional Rights

The Sixth Armendment to the Constitution provides that #*“E"[iIn all criminal
prosecttions, the accused shall enjoy the right . to have the Assistance of Counsel
for his defence.” The Supreme Court has recognized the ™ Eefficacy of having the
assistance of counsel during the adversanal procedure of a criminal trial. Wheat v.

' United Stafes, 486 U.S. 153, 158-159, 108 S.Ct. 1652, 1697, 100 L.Ed.Z2d 140
(1288) {"...the Amendment "secures the right to the assistance of counsel, by
appointment if necessary, in a trial Tor any serious crime.”), diing Gideon v.
Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 {1963). The assistance of
counsel may be secured in various ways--the hiring of an attormey's services by the
criminal defendant or by another on behalf of the defendant, the attorney's
volunteering of services pro bono publico, or the court’s appointment of private
counsel or the public defender if the defendant is indigent.

FrIEEAlthough “the essentlal aim of the Amendment Is to guarantee an

[**61] effective advocate for each crirninal defendant...®, the Sixth Amendment
also encompasses “_.. the right to select and be represented by one's preferred
attoerney.” Wheat, 486 U.S. at 159, 108 S.Ct. at 1697. A criminal defendant
represented by an otherwise qualified attorney paid for by the defendant or paid for
by someone on beha!f of the defendant, or whe has accepted the donation of an
attorney’s services, has the right to counsel of his choice. The Supreme Court has
held that "the Sixth Amendment guarantees a defendant the right to be represented
by an otherwise gualified attorney whom that defendant can afford to hire, or who is
willing to [*1056] represent the defendant even though he is without funds.”
Caplir & Drysdale, Chartered v. United States, 491 U.S, 617, [Pg 36] 624-625, 106
S.Ct. 2646, 2652, 109 S. Ct. 2667, 105 L.Ed.2d 528 (1289). -

However, "[t]he Sixth Amendment right to choose one's own counsel is
circurnscribed in several important respects.”™ Id. The Supreme Court has stated

unequivocally that a criminal defendant who has been appointed counsel has no right
under the Sixth Amendment to the counse! of his cholce:
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M7 The Amendment guarantees defendants in criminal cases the right to adeguate
representation, [¥*62] but those who do not have the means to hire their own
lawyers have no cognizeible complaint so long as they are adequately represented by
attorneys appointed by the courts. "[A] defendant may not insist on representation
by an attorney he cannot afford.” Wheat, supra, at 159, 108 S5.Ct. at 1697,

Caplin & Drysdaie, Chartered v. United States, 491 U5, at 624, 109 5.Ct. at 2652.
This distinction was again noted by the Supreme Court in United States v. Gonzalez-
Lopez, 548 U.S. 140, 151, 126 S. Ct. 2557, 2565, 165 L. Ed. 2d 409 (2006), where
the Court held "... the right to counsel of choice does not extend to defendants who
require counsel to be appointed for them."

FNiEEThe Supreme Court has found structural error requiring reversal, and a
viclation of the Sixth Amendment, where & criminal defendant has been denied his
right to retained counsel of cholce, or where a criminal defendant has been denied
the representation of counsel of choice wiiling to donate his services. Gonzalez-
Lopez, 548 U.S. at 150, 126 5.Ct. at 2564, Where the right to be assisted by counsel
of cne’s cholce is wrongly denled, no harmless-error analysis which inguires into
counsel's effectiveness, or prejudice to the defendant, [**63] Is required:
Deprivation of the right is "complete” when the defendant is erroneously prevented
from being represented by the fawyer he wants, regardiess of the quality of the
representation he recelved. To argue otherwise is to confuse the right to counsel of
choice—which is the right to a particular [awyer regardiess of comparative
effectiveness——with the right to effective céunsel--which imposes a baseline
requirement of competence on wha{éveﬁéwyer is chosen-orappointed. -
Gonzalez-Lopez, 548 U.S. at 148, 126 S.CL. at 2563.

g 37] Thus, ™ **Funder the Federal Constitution, a criminal defendant who has
hired his own counsel, or who has counset retained on his behalf, has a right to hoth
effective representation and to counsel of his choice. The same s true of a criminal
defendant whose counsei has volunteered his services. A criminal defendant who has
been appointed counsel, whether a private attorney or a public defender, only has
the right under the federal constitution to effective representation.

State Constitutional Rights

The Louisiana Constitution ensures similar rights to the assistance of counsel for a
criminal defendant as-those arising under the federal constitution. Louisiana Const.
art. 1, § 13 [**64] provides in relevant part: “*°F"At each stage of the
proceedings, every person is entitled to assistance of counsel of his choice, or
appointad by the court if he is indigent and charged with an offense punishable by
imprisonment.” As the Supreme Couft has distinguished between the extent of the
federa! constitutionat right to counsel of choice between retained or volunteered, and
appointed counsel,-so toe has this—court-distinguished between the right tg tocunhsel of
[*#1057] choice when dealing with appointed counsel, and counsel retained or
volunteering his or her services:
PR2TTAs a general proposition a person accused in a criminal trial has the right to
counsel of his choice. State v. Leggett, 363 So.2d 434 (La. 1878}; State v. Mackie,
352 So.2d 1297 {La. 1977); State v. Anthony, 347 So0.2d 483 {La. 1977). If a
defendant is indigent he has the right to court appointed counsel. Gidecn v.
Wainwright, 372 U.5. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963); Argersinger v.
Hamfin, [407 U.5. 25, 92 S.Ct. 2006, 32 L.Ed.2d 530 (1972)]; State v. Adams, 369
Sn.2d 1327 (La. 1979); City of Baton Rouge v. Dees, 363 So0.2d 530 {ia. 1978)}. An
indigent defendant does not have the right to have a particular attorney appointed
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[**65] to represent him. State v. Rideau, 278 So.2d 100 (La. 1973). An indigent's
right to choose his counsel only extends so far as to aliow the accused to retain the
attorney of his choice, if he can manage to do so, but that right s not absolute and
cannot be manipufaied so as to obstruct orderty procedure in courts and cannot be
used to thwart the administration of justice. State v. Jones, 376 So.2d 125 (La.
1979); State v. Leggett, supra; State v. Mackie, supta.

State v. Scott, 2004-1312 p. 8 (La. 1/19/06), 921 So.2d 904, cert. denjed, 549 U1.S.
{Pg 38] 858, 127 S.Ct. 137, 166 L.Ed.2d 100 (2006), overruded in part on other
grounds, State v. Dunn, 2007-0878 {La. 1/25/08), 974 So.2d 658; citing State y
Harper, 381 So.2d 468, 470-471 (La. 1380).

Similar to the federal court, this court has determined that "**Fthe right to counsel
of choice extends to a criminal defendant who has hired his own counsel. In addition,
the right to counsel of choice extends to a defendant who has had an attorney hired
for him by a collateral source. In State v. Jones, 1997-2593 (La. 3/4/98), 707 So.2d
975, the defendant’s father retained an attorney to represent his son. This court held
that both the federal and state [#%66] constituticns precluded the removal of
counsel obtained through a woliateral source. Id., 1957-2593 p. 3, 707 Sc.2d at 977.

The right to counsel of choice also extends under the state constitution to a criminal
defendant for whom an atiorney volunteers his legal services. Sizste v. Sirns, 2007-
2216 p. 1 {La. 11/16/07), 968 So.24 721, 722 ("The right to private, non—appdint&;d
counsel] of choice does not distinguish betwieen a paid attorney and & preo bono -~
lawyer.™}, diting Caplin & Drysdale, 491 'S, at 624-625. Alhough the written order
accompanying the writ grant in 5ims does not include the facts of the case, the court
record shows that a gquestion of the indigent status of the criminal defendant was
" raised immediately prior to trial. Although counsel from the pubiic defender’s office
"7 had infally been appointed to represent the defendant, immediately prior to trisl,
the trial judge determined the defendant did not satisfy the requirements for
indigency and ordered the defendant to retain counsel, Instead, a supervising
attormney at a local faw school's dlinical program agreed to volunteer her
representation of the defendant pro fono. When the defendant appeared in court
with volunteer [¥*671 counsel, the trial court removed volunteer counsel, crdered
the defendant to hire a2 private, paid lawyer, and forbade the defendant from being
represented by any attornay working pro bono. [Pg 32] The court of appeal denied a
writ of review. This court issued g written order, granting the defendant’s writ. This
court ruled that the trial court erred in removing the defendant's volunteer counsel of
choice, reversed the trial court's order removing volunteer counsel ard reinstated
volunteer counsel's representation [*1058] of the defendant. Sims, 20067-2216 p.
1, 968 So.2d at 722, -

However, similar to the constitutional rights afforded under the federal constitution,
under our state constitution, a crimihal defendant is not entitled to choose his '
appointed private counsel or the appeinted public defender.

Analysis

-Reeves asserts on appea!l that he was denled the right to counsel of his choice, that
denial of this right is @ structural error in his retrial, and that the re-appointment of
Ware as his counsel for the retrial entitles Reeves to a reversal of his convicdon and
sentence, and a new trial. The defense asserts that Cuccia and da Ponte, through the
Capital Defense Project, were willing to [**68] continue to represent Reeves at his
retrial at no cost to the state. Considering the right to counsel of choice under federzl
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and state law extends only to retained or volunteered counsel, the defense does not
specify whether Cuccia and da Ponte were somehow retained or whether they were
donating thelr services.

by contrast, the state argues that the nature of Reeves' initial representation by
Cucdia and da Ponte through the Capital Defense Project was that of abpointed
counsel. Thus, the state argues, under either the federai or state constitutions,
Reeves does not have the right to appointed counsel of choice. The state conterids
that the finandial realities of the indigent defense system, and the conditions Cuccia
himself placed on the continuance of his group's representation, led to the removal
of Cuccia and da Ponte. In their place, the state asserts the court, in its discretion,
appointed {Pg 40] competent and qualified counse! in the persen of Ware, the
capitai-certified local Chief Public Defender.

In order to fully comprehend the nature of the representation provided by Cuccia and
da Ponte, it is necessary to understand certain aspects of the former structure of the
indigent [**69] defense system In Loulsiana, prior to the passage of the Louisiana
public Defender Act of 2007. "™ *#Former La. R.S. 15:144 established an indigent
defender board in each judicial district. & In order to provide counsel for indigent
defendants in its judicial district, the Calcasieu Parish Indigent Defender Board
selected the model of employing a chief indigent defender and such assistants and
supporting personnel as the district board deemed necessary. © Additionally, the
legislature authorized the district boards ‘cd enter info contracts with other attorneys
to provide counsel for indigent defendants when necessary.—= -r

FO OTNOTES ' ' -

‘57 Former [a. R.S. 15: 144(A) provided in pertinent part: F“sz“An md{gent

et s 1" AL A 4 % ot et e . et i — B it e L e

'defenc[er board, hereinafter referred to as the distrlct board shaii be established in ;

,.uu._.sr-—-r meer e P = bR e = ST Uk e 2R % ¢ b s oo

ea::h judicial d;stnct " 5

‘68 Former La. R. S 15 145(8){2)(3} prowded in pertrnent parL‘

H”25“§ 145. Powers and duties of the judicial district indtgent defender

I boards :

e s -

|B. Each dfstnct board Shatl select one of the followmg procedures or anyf

Rk e e o S AR i iy 4 — e L . B et i 2 L S SRR R ot .1!77 e

comomatron thereof for pro\ndmg counsel for lr}digent defendanfs

TS

(2)(8) The district board may employ a chief indigent defender and such ass:s’@nis

'and supportmg pErsonnei as it [**70] deems necessary. .

'es Former La. R.S. 15:145(8)(3) provided: |
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H”254~§ 145. Powers and duties of the judicial district indigent defender

sy w e

|boardsw

B, Each district board shall select one of the following procedures or anyi

Icombination thereof for providing counsel for indigent defendants: 1

fa % %)

(3) The district board may enter into a contract or contracis, on such terms and |

st e et e e - !

[

conditions as it deems advisable, with one or more attomeys licensed to pracbce '

ot

A»ru o

an in this state to provide counsel for indigent defenoants i

[*1059] Each district indigent defender board was authorized to accept, receive
and use [Pg 41] public or private grants. ™ The primary source of funding for the
disirict boards, however, was the indigent defender fund created within each judicial
district, which the district boards administered, and which was additdonally composed
gf funds obtained through [egislativefyﬁa}uﬁiorized fees and direct state contributions.

FOOTN‘DTES i

'70 Former La. R.S. 15: 145(F) provided: "% The district board may accept i

b A e e WSS 1 o T bt LR R S e AR e B e e S

e s S

receive, and use public or private grants. Copies of applications for public or prlvatEw

TR — pa——

fgrant‘s shall be forwarded to the state board "

‘71 Former La R S 15 146 as it e,\asted at the time of Reeves' trial, prowded !

, {**71] in pertment part. j

N28%§ 146. Judicial district indigent defender fund |

: — —a
'fA "ﬂ'rerﬁ is hereby created within sach judicial district an indigent defender fund

.which sha!I be admsmstered by the district board and composed of funds prowded

e mun T B e L i L e L o e - e AT PR BT e R T

o : mw\_m—r'——"—

[for by this Section and such funds as may be appropr;ated or otherwise made

;aval lable to Ft.}

———

——

1 B. (1) BEvery court of original ariminal Jur:sdictlon . shall rernit the following special

e e e e T e P T i S T L o

i e e e ey S

| costs to the district indigent defender fund for the foiiowmg violations, under state.

L e e e i

;statute as well as under parish or mumcrpal ordinance. The following costs shall be;
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assessed in cases in which a defendant is con\ncted after a trial, a plea of guilty or

e s, o e S ROEPRERES

noio Contendere or after fon‘eztmg bond, and shall be :n addmon to a]i o‘cher fnes

costs, or forfeitures Jmposed. !

(a) Not less than the surn of seventeen dollars and fifty cents for each tt;ffense,j

.a‘_t
‘except a parking v:olatuon Upon recommendation of the dns’mct board and by a{

i ma]onty vote of the judges of the courts of original jurisdiction Wlthm the dlstrlca

Tthls sum may be increased to not more than thirty-five dollars. .

* * *C_ In addition to the funds provided for in Subsection B hereof the state shal!i

pay to each district [**727 indigent defender board, on the warrant of its

chairman, the sum of ten thousand doliars per annum. ,

D The ‘unds prowded for in this Section and all lmerest or other income earned

R —e e At it it

ﬁ”om the mves’cment of such funds shai[ be usad and administered by the dlstrtd:'

i board. \ J;

— - Va .- - — .-

Another former feature of the indigent defense system was the legislature's  —
establishment of a state-wide entity, the Louisiana Indigent Defense Assistance
Board in the office of the governcr, known by its acronym "LIDAB." » The purpose of
ENFEFLIDAB was to provide supplementz! funds, when appropriated by the
legislature, to [Pg 42] district indigent defender boards to address specific criminal
defense needs. 7 One of the specific criminal defense needs to be addressed by
LIDAB was the adoption of rules for supplemental assistance for trial counsel in
capital cases where the focal indigent defender board was unable to provide counsal.
7 LIDAB was zuthorized [*¥10601 by the legislature to develop and maintain
programs to Implement the guidelines for this type of supplemental assistance. 7

'FOOTNOTES | -

T

7z Former La. R.S. 15:151(A) prcvidgd:'g

#MN30Fg 151. Indigent Defense Assmtance Board

A There is hereby established in the office of the governor the Indlgenté

1 [**73] Defense Assistance Board

.73 3 Former La. R.5. 15; 151. 2(A) provrded

‘”"3“+'§ 151.2. Powers; duties; respons:blhttes, [lmttatmns
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EE X

A The board may provide supplemental funds, when appropriated by the

\ legislature for that purpose, to judicial district indigent defender boards only as'

,authonzed fierein for the purposes of complymg with the requtrements of the

TR e Tt BT I i S o i

e o R i e ey

Constituiion of Louisiana and the Constitution of the United States of Amenca and

specific statutory provisions affording the right to counsel to indigent defendants ml

l
i
i T
icriminal cases. |

£74 Former ta. R.S. 15:151.2(D) provided in pertinént part: ;

]
é””32"¥§ 151.2. Powers; duties; responsibilities; limitations |

D. The board shall adopt rules for providing supplemental ass;stance to the judical 1}

district indigent defender boards, which address the fo]lowmg. :

1
%k k|

iy
‘,r-‘

i (3} Guidelines for suppiemental asstsi.—ance that ftake [nto account the faffure of the

N bW s T A A M e S B e o P TS A b P e R ST P T o

judicial district indigent defender board to provide Iocal counsel in capital cases. ]

[
*:.':*‘[

b

| (6) Gurdel;nes for supplernental a551stance for compensatlon when the judicial

d:s’mct mdlgen’c de’fender board compensates a lawyer retamed to handie a spe(:{ﬁc
r— il T
icase or cases. !

i ;
EEES
; i

| (8) Gu;deimes for supplemen‘ml ass;stance that [**74} take into account caprtal I

e s e T ST P L T VR, e S AL T e d e et e e

,_H...._._,m_“.-

cases, appeiiate cases expert wrtnesses, spacialized testing and other dearly]

{ demonstrated needs, _

1

E{ID) Guidelines for supplemental assistance in specific capital cases forjudicial} .

idistr"ict indigent defender boards which are not otherwise gualified to receive}
r = O
i suppiemental assistance. ...
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75 Former La. R.S. 15 151.2(E)(1) provided: ”"33""771@ board shall have authonty'%

e _.._.]
i
| by rule, to develop and mamt‘*m such programs as necessary to implement theJ

5 gulde!mes for supplernental assistance.” \

The Capital Defense Project was a part of the regional capital defense program
created and funded by LIDAB. As explained by defense counsel In its brief on appeai:
*... Mr. Cuccia's initial Involvement in the case was based through an independent
.capital trial office relying on staff attorneys created through Louisiana Indigent
Defense Assistance Board's regional capital defense program, and not {Pg 43]
through the selection by the district court.™ 7 The record contains a discussion which
explains the refationship even more expilicitly. During a hearing on several defense
motions held on September 16, 2003, prior to the first triz!, Judge Quienalty, the
then-presiding judge, specifically [**75] questioned Cuccia as to wheather he had
been hired or appointed. Cuccia responded:

Cuccia: We are an indigent counsel. We are a private non-profit organization funded
by the Louisiana Indigent Defender Assistance [Bloard to primarily provide
representation to indigents when there is a conflict of interest between the regufar
Public Defender’'s Office and the defendant. In this particular case, I am here with a -
and usually that's because there are two or more defendants - in this case, Iam
here with Jason Reeves because the Ca[cafjeu Parish Public Defender's Office neéded
help and - P ] e e

Court: So, they hired you?
Cuccia: They provided the funds for all of the investigations.
Court: Okay.

Cuccia: I have not ~ I personally have not received one penny. My program has not
received -

Court: I'm just trying to figure out how you got into this. -
" Cucdia: I just want to make sure when you say hired.
Court: Okay,

7

Cuccia: We're over here representing ai indigent. Calcasieu Parish Public Defender's
Office has funded the defense of this case.

Court: Well, did some judge appoint you?

Cuccia: Certainly Judge Minaldi [who had previcusly presided over the case]
accepted me - She did not -

Court: No, I's a very simple [**76] guestion. Did some judge appoint vour or did
you enroli at the request of our Indigent Board?

Cuccia: I volunteered at the request of the -
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[Pg 447 Court: Okay.
[*¥1061] Cucca: - Indigent Board with the approval of Judge Minaidi.
Court: Very well.

Cuccia: I don't know If she made a formal appointment or not. 7

| FOOTNOTES]|

175 Appellant's Supplemental Brief and Response to State's Brief On Appeal, p. 11 f

77 Vol. 7, p. 1742-1744; see also 2nd Supp. p. 41-43. At the heanng on t"re motton

e e

|to Suppress Jdentrfcatlons, held on April 17, 2002, then-presiding Judge Mmaidai

mdicated she signed a motion to enroll Cucc;a in the case, af’cer ascertaining his:

e

wareness of the pendmg deadlines and motion hearings set in the case. Vol. 13, pi
3235- !

|
|
E

-

r

4 - = - —_T = -
Cuccia maintains, and the record reflects, that the local indigent defender board
funded the investigation of the case as far as It was able. Cucda agreed to the _
representation, on behalf of the Capital Defense Project, at the request of the local
indigent defender board. Cuccia did not receive atiorneys fees from the local indigent
defender board; however, the Capital Defense Project was funded, for the time
perod at issus, in large part, if not wholly, by the state through LIDAB [**77] and
the Governor's Office.

According to Ware, the Capital Defense Project began representing Reeves on March
28, 2002. The funding hearing at which Cuccia and_da Ponte were removed was heid
on March 23, 2004. This court takes judicial notice that, for the three year time
period from July 1, 2001 through June 30, 2004, which includes the two year time
period of the Capital Defense Project’s involvernent in Reeves' case, the Capital
Defense Project of Southeast Louisiana received coniracts for Jegal setvices from the
Governor's office through LIDAE in the amauns_s of $ 675,000 (for Fiscal Year
07/01/01-06/30/02) and § 425,000 (for A Fiscal Year 07/01/03-06/30/04), for a total
of $ 1.1 million. La. C.E. 201; see 2001/2002 Office of the Governor, Division of
Administration, Office of Contractual Review Ann, Rep., "Professional, Personal,
Consulting, and Social Services Contracts-Top 50 Legal Contractors 07/01/01-
6/30/02;" and 2003/2004 Office of the Govarnaor, Division of Administration, Office
[Pg 45] of Contractual Review Ann. Rep., "Professional, Personal, Consulting, and
Sodial Services Contracts-Top 50 Legal Contractors 07/01/03-06/30/04." Post-2007
reform, the Capital Defense Project [¥%787 is now listed as a state-funded, regional
capital conflict panel on the Louisiana Public Defender Board's website.
Consequently, although not a part of the local Public Defender's Office, the Capital
Defense Project, funded through LIDAB, was another arm of the indigent defense
systemn funded by the state. =
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" |[FOOTNOTES |

173 This relationship is made clear dunng a discussion at the June 22 2004 ex panel

hearmg, wherem it was stated that Cuccia was mvolved Wlth the cap;tal conﬂzct

panel funded by LIDAB. June 22 2004 £x Pane hearmg transcnpt p. 31, Box

lLabeIed "All Documents Under Seaf."g

With these relationships in mind, the nature of Reeves' representation by Cuccia and
da Ponte becomes clear. Reeves was initially determined to be Indigent and the local
public defender's office was appointed as his counsel. The local district indigent
defender board contracted with the Capital Defense Project, as part of LIDAB's
regional capital defense program, for capital trial assistance with this case. » Stated
another way, the state-wide supplementai assistance aspect of the state indigent
defense systemn assisted the local arm of the state indigent defense systermn, which
had heen appointed as counsel [**73] for Reeves. Consequently, we find that the
representation by the Capital Defense Project [¥1062] in this case was
characteristic of appointed counsel.

FOOTNOTES | =
RS S . Lo .

‘78 As previously stated, ™ Fpursuant to former La. R.S. 15:145(B)(3) the dlstr;ctl
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This case is distinguishable from cases where & criminal defendant retains counsel
himseif or finds a collateral source willing to shoulder his representation, either
through payment or a donation of services. Although the original contract between
the district Indigent Defender Board and the Capital Defense Project included an
amount for attorneys’ fees, those attomeays' fees, if paid, would have been paid by
legisiatively-approved fees or direct siate financing by the local district [Py 46]
Indigent Defender Board. As it occurred, attorneys® fees were not paid through the
contract, but the atferneys who represented Reeves were funded though & state-
financed contract under a LIDAB program. Indeed, at the funding hearing, Ware
explained the $ 50,000 figure for attomey fees in the original contract, as follows:
"[t]hat would represent the actual attorney fees, that [**80] Mr. Cuccia and his
staff would not enjoy personally but would- go to his office as compensation for the
time that they spen’t representing Jason.” > Cuccla further explained that the
additional $ 35,000 "was advanced out of the Capital Defense Project budget.”

FO{}TNOTES

s0 st Supp. Vol. 4, p. 827.!

! . :
isr Id., p. B30.:
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Although defense counsel on appeal sometimes characterizes the Capital Defense
Project’s representation as a pro Bono donation of services, trial defense counse!
considered the nature of the representation to be that of appointed counsel. Cuccia
told Judge Canaday:

.. Although, T would point out that maybe this is - maybe we're in this case in
somewhat of an odd circumstance because we did, I guess, contract with the IDB to
provide this representation.

But it was only with the approval of Judge Minaldi, and specific understanding -- so,
I always felt, that there was a -- to a greaf extenti, a court appointment.

I mean, a Court was -- we would not have been led - Judge Minaldi wanted to pass
on -- pass approval on it before we actually got In this case, and the arrangements
that were made with the Public Defenders' Office. ==

FOOTNOTES |

la2 See 1st Supp. Vol. 4, p, 8B73-874. As Cuccia told Judge Qmenal’cy [**81] at the.

o o b R A Lyt ok e it i o et A ae e =

rSeptember 16, 2003 hearma he was Jrrsﬂre if a forr'lal appointment had been l

e e i v N S . o .,____

!made Under the previous mdlgent system, Cuccia agreed to underiake the
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represemation at the request of the Iocai indi gent defender board with the approvali

e b e e S ———— e - ———— e F

lofthe then- presudmg judge Vol. 7, p. 1743

Sanchez, representing Ware, was correct in stating that Cuccia was a private lawyer,
or at least was an attorney outside of the local public defender's staff. = [Pg 47]
However, Cuccla was a private lawyer who was working pursuant to a contract with
the local Indigent Defender Board and who was otherwise fundad by the stete. Under
the unique and exceptional circumstances of the interplay between the local and
regional indigent defense system, the nature of Reeves' representation by Cuccia and
da Ponte was characteristic of appointed counsel. As such, Reeves did not have a
right to counsel of choice under either the federal or state constitutions, but only had
the right to effective representation of counsel.

' FOOTNOTES'

-———

je3 Id., p. 842,

Having made the determination that Reeves was not constitutionally entitled to
counsel of his choice, we feel we must nevertheless address whether the trial judge's
removal of Cuccia [**82] and the Capital Defense Project staff, and the re-
appeointment [*10637 of Wars as counsel for Reeves, was proper. This court has
previcusty held that " Fthe removal of counsel must be reviewed for an abuse of
the trial court’s great discretion. See State v. Brown, 2003-0897 p. 15 {La. 4/12/05),
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907 S0.2d 1, 14, cert. denjed, 547 U.S. 1022, 126 S.Ct. 1569, 164 L.Ed.2d 305
(2006).

We note, primarily, the difficudty of the problem facing the district court. Cuccia's
motions indicated that expenses were still owed on the first trial, and more funding,

for which no source was apparent, was immediately necessary for the retrial. Indeed,

Cuccia himself qualified his continued representation of the defendant when he
stated:

Your Honor, our position is that we stand ready to continue with the representation
of Jason Reeves, provided that we can - that the funds that we need to
present the proper defense for him can provide — can be provided to us
sufficiently in advance of trial for us to prepare and present the type of defense
that Jason Reeves is entitfed to, as well as, of course, we would like the
reirmbursement of the $ 35,000 which I -- which was advanced out of the
Capital Defense Project budget. [{¥*83] *
Cuccia made clear In his representations to the court that he couid not continue to
[Fg 48] represent Reeves unless the financial circumstances changed and was
requesting the district court's direction and intervention in resolving the matter. =

FOOTNOTES

.341'd p. 830 (emphasns added) o
—_— . ’/"

las Ware fater represented at a heanng held on September 17, 2004, "that Kerryl
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Cuccua and Ms Gmham Da Ponte' again hav=- told me Jus‘ days ago ‘rhat they re
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dwilling to resume the representm jon, shouid - should the Peart rnot:cm bet
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| gramed or any other relief is granted. S50 1 Just want io make that a part of the'
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F'ECDFC[ as well." The folimwmg coll oquy ensued

Cour’t I mearn, what is that a part of?

Ware A part Df the Peart issue.

wCourt I mean, are you saying mthout continaencies, wnthout paymer}t wrthout
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-
‘advancement of experts, everythmg that was elicited before is now changed

E\.b " e e e

: -that w%

IWare No, 51r

‘Ware No The thmg is, nhothing has changed wzth respect to them willing to take

on -~ Or resume the representation. They re w;llmg to come in w;thout cost or
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expenses or [egal fees for themselves or for their office, wrth the -~ but they do »—~§
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they re not gomg {**84} to finance the case as far as experts and other leiated

expenses Bui: they re willing to resume the representauon without costmg thel

1 P B T ke T T R St 4 s AL et b i s

’parlsh legal fees.

.
Court: As far as the statement, we’ll let it be In the record, but I will refer back to'l

 the record of March of 2004 as to their position at the time that the counse} was?

reassn_:; ned and the reasons therefore and their position for the record at thatE

]
tlme !

|See Val. 17, p. 4222-4224. |

The record shows that all counsel participated with the district judge in discussicns
seeking a solution. »* The record makes apparent that the district court's proposed
solution of remeving Cuccia and da Ponte and substituting Ware as appointed
counsel was not a surprise to either then-current or proposed counsel. Indeed,-Ware
brougnt to the funding hearing separate counsel to represent him in his capacity as
chief public defender of the district to araﬁ(E against his expected substitution and re-
appeintment. After Judge Canaday issued his ruling, neither Cuccia nor da Ponte
objected to the ruling on behalf of themselves or the Capital Defense Project.
Objections were lodged by Cuccia on behalf of the defendant, = and by [*1064]
Ware; *= however, Ware's counsel made [**85] clear during argument that he
would have {Pg 497 objected to any decision of the court which resulted in Ware's
appointment. Indeed, counsel for Ware made clear he would have supported the
appointmeant of anyoene other than Ware, =

j FOOTNOTES

Jss Indeed, Ware acknowledged there was o easy or ready solution” for the

T‘ et e e - e — i

probiem Id., p. 825

‘87 Id., p. 861. -

183 Id., p. 859

I
85 Earlier in the argument, Sanchez, on behalf of Ware, addressed the court: “So
I

l

s b bt bk e s P s e

swe would ask the Court find another mechamsm, appornt sormeone else or fo deiay

b s o e e a2

thls trial untll funds or such appointment is avallable Id., p. 844, l

Atthough Citizen gave district courts the authority to halt a presecution until
adequate funding was secured, Citizen had not yet been handed down at the time of
this funding hearing. We take into consideration the fact that Reeves' initial trial had
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fully concluded, and the retrial was te be re-set several months into the future in any
event, due to the tack of immediately-avaiiable funding. This was not a situation
where counsel was substituted on the eve of trial without suffidient time to fully
prepare. The district cowt foresaw that reappointed counsel would have adeguate
time to prepare & defense, especially [¥*86] considering that the state's entire
case, with a few evidentiary exceptions, was avallable via the transcripts of the first
trial, =°

[FOOTNOTES |

199 In aact the record shows that within two months of the hearmg, the Caplta[

e s

Defeﬂse Project forwarded to Ware eleven boxes regarding the first Reeves ?:nais

and an outline of the contents of each box. Vol. 11, p. 2680. The boxes containe’ci:{
T ' = =y
i the entire guilt phase and proposed penalty phase of the first trial, all transcripts, | !

*all post-trial pleadings and the varrous pretrial wnts w‘}rch were flled. In addftron

U P VP S ‘.___L,_,

Cuccza and da Ponte supplied Ware with outlines of both the penalty phase and the|

gunt phase regardmg "Witness Pomt’s See fetter dated May 18, 2004 stamped

! AT T Ty o [ R A S R T e e e SRR SR b 5 e s Ko T 2w e ..-\_.—w_w-\-s,...:ﬁ—\

‘“F{Ied m Evidence™ and dated 6/22/04 ﬂ:\r;the ex paf—e Juna 22, 2004 heanng, BOXs

Labeled *All Documents Under Seal.” Further testlmony ata September 13, 2004

4 mpen e e VIV D

i
motion hearing shows that Ware received (:opies of the state's opening, ¢ [osmg_and :

Lrebutta! arguments, and portions of the voir dire of the Frst trial, as reques’ced by

e

’the defense, priorto tna! Vo[ 17, p. 4115~ 4119

Moreover, the district court anticipated the appointment of qualified local counsel
would facilitate prompt resolution [*%87] of future funding, and other questions,
that would arise in connettion with the rettial. The reécord bears out this
consideration. The district court, and everyane involved in these discussions, were
well aware of the seemingly insoluble funding issues which plagued this judicial
district at that time. Appointing local counsel allowed the district court to quickly set
hearings for [Py 50] questions that arose pretrial. ** In a status conference held on
May 21, 2004, the district court indicated that every week that criminal court was to
be held, the court would hold a status hearifig on the Reeves case to address any
impedimenis in a timely fasnion and to resolve them.  In a September 15, 2004
motion hearing, the court piedged to make himself available on a "short tme basis™
to make ceriain that all defense issues were dealt with and addressed pretiial. =

[

FOOTNOTES

i 1
o1 See ex. Vol 15, p. 4152.:

‘92 Vel 15, p. 3648
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Vol 15, p. 4154

In arguing that the desire to appoeint local counsel is not a sufficient facicr to
overcome an attorney-client relationship, defense counsel on appeal directs us to the
case of Grant v. State, 278 Ga. 817, 607 5.E. 2d 586 (Ga. 2005), a Georgia death
penalty prosecution. [**88] In Grant, the trial court tried o impese appointed co-
counsel to assist already-appointed lead counsel and to forbid volunteer attorneys
from working on the case. Relying on earlier state court jurisprudence, the Supreme
Court of Georgia [*1065] held that the trial court failed to dive proper weight to
the significant relationship that existed between Grant and his jead appointed
counsel and the volunteer attorneys whe worked with him. Grant, 607 5,E.2d at 587.

we note, however, that the Grant case is easily distinguishable from the facts of this
case. The counsel at issue In Grant were volunteering their services; thus, Grant had
a federal constitutional right to counsel of his choice. Moreover, in this case we find
that the desire to ensure the perticipation of local counsel was not the motivating
factor behind Judge Canaday's ruling; rather, non-local defense counse! informed the
court of their inability to preceed without a solution to the funding issue, seeking the
court's intervention and direction.

We have held that counsel was appointed for Reeves. Conseguently, Reeves [Pg 51]
did not have the right, under either the federal or state constitutions, to counsel of
his choice. We hold [¥%897 that the district court’s actions, in removing Cuccia and
da Ponte and reinstating the appointment of Ware as counsel for Reeves, did not
result in structural error in Reeves' retrial. We further find that, considering the™
unigue and exceptional circumstances presented here, the district court did not
abuse its discretion in removing Cucdia and da Ponte from representing the
defendant, upon being informed that they could no longer continue their
representation under then-existing conditions. We additionally find no abuse of the
district court's discrefion in reinstating the coriginal appointment of the local, capital-
certified Chief Public Defender as counsel for Reeves for his retrial.

Attormey-Client Relationship

In connection with the defendant's claim of a right te counsel of cheice, defense
counsel arcues on appea! that the existing close relationship between-Reeves and
the attorneys of the Capiizl Defense Project should have been maintained. This issue
was briefly raised at the funding hearing, with Ware's counsel, and Ware himself,
arguing that there was a constitutional dirnension to preserving an existing attorney-
client relationship. However, no specific constitutional argument [¥#¥90] was made,
either at the hearing, or later in a supplementzl filing te the district court, despite
the district court's invitation to do so. = After a review of the jurisprudence, we find
no canstitutional authority to support this aspect of the defense s argument, either in
the federa! or state consttutions.

LFOOTNOTES

—
594 In its "Motion to Reconsider Order of March 23, 2004 Substituting Counsel,™ ﬁled
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IApn[ 13, 2004, the defense argued generally that Reeves’ *...substaniive right to
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|the effective assistance of counsel, induding the continuity of counsel because of'
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the paiticular crrc&.mstances of this case, guaranteed EO bhim by the 6th, Sth andl
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\ 14th Amendments to t:he U.5. Constitution and Article 1, Sectmns 2,3, 13 16, and
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fZO of the |buisiana State Constitution, has been violated because of the Coun:s'

}unsohcxted substitution of counsel " Vol 11, p. 2651, The motion was denied by‘

Judge Canaday. Vol. 11, p. 2652 ;

ANESEThe Supreme Court has rejected any dlaim that the Sixth Amendment [Pg 523
guarantees a "meaningful attorney-client relationship” between an accused and his
counsel, See Morris v. Siappy, 461 .5, 1, 14, 103 8.C%, 1610, 1617, 75 L.Ed.2d 610
{1983). The fact situation in Moiris concerned [**91} an indigent defendant who
was appointed an attorney from the public defender’s office. Appointed counsel
represented the defendant at preiiminary hearings and supervised an extensive
[nvestigation into the case. However, shortly prior to trial, appeinted counsel was
hespitalized for emergency surgery and the public defender assigned z senior trial
attorney in that office to take over [¥1066] the defendant’s representation. The
defendant objected at trial to his newly-appointed counsel, arguing that substitute
counsel could not be as prepared as his original counsel, and refusing to aid
substitute counsel in his defense. The c[efendant was convicted and subsequently
sought federal habeas relief. Although the pro se féderal habéas petition"couched the
alleged errors in other terms, the federzl appellate court granted habeas relief,
finding the Sixth Amendment guarantees a right to counsel with whom the accused
has a "meaningful attorney-client relationship.” Further, the federal appellate court
found that the trial court abused its discretion and viclated this right by denying a
motion for centinuance based on the substitution of appointed counsel shortly before
trial. In reversing the federal [*%92] appeals couit ruling, the Supreme Court
stated:
The Court of Appeals' Hﬁg??condusron that the Sixth Amendment right to counsel
"would be without substance If it did nct include the right to a meaningful attorney-
-¢client refationship, [citation omitted] (emphasis added), is without basis in the law.
No autherity was cited for this novel ingredient of the Sixth Amendment guarantee of
counsel, and of course none could be. =

e
{ FOOTNOTES | e

lss I, 461 U.S. at 13, 103 S.Ct. at 1617,

Similarly, **fwe have found nothing in our state constitution, or in our review of
state jurisprudence, which shows that a ciminal defendant has a right to a particular
attorney-chent relationship separate from the right to counsel of choice. In Scott, [Pg
537 supra, the defendant argued, as here, that the removal of his appointed counsel
approximately one month prior to trial unconstitutionally interfered with the
attorney-client relationship and viclated his right to counsel of choice. == In Scott, a
conflict developed between Scott's lead appointed counsel and second-chair
appointed counsel. The district court granted lead counsel’s motion and appointed
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new second-chair counsel over the defendant’s objection. After reviewing the
[**93] consistent jurisprudence holding that an indigent defendant does not have
the right to choose his appointed counsel, and that lead appointed counse] had
pravided constitutionaily-effective assistance to Scott, this court found "no
interference with the attorney-client relationship and no violatien of defendant's right
te counsel of choice.” * Here, we similarty find that Reeves did not have a right to
choose his appeinted counsel. Moreover, there is nothing in our state constitution

which supports the defense’s argument that a criminal defendant has a right to a
parficular attorney-client relationship. =

FOOTNOTES'

fgs Scott, 2004-1312 p. 7, 921 S0.2d at 916, |

T
{57 Scott, 2004-1312 p. 14-15, 921 So.2d at 920-921. |

i'9.3 Although in State v. Hatiaway, €21 So0.2d 796 {La. 1993); overruled in part on ‘
|other grounds, State v. Carter, 1994-2859 (La. 11/27/95), 664 So.2d 367, ‘thzs
i

;court spoke of " constltutlonai safeguards aimed at preserv.ng the sanctity of the

%attomey ~cifent relationship,” the court was not referrmg icthe preservatmn of a

i particular attermey-client relationship. Instead the court was referrmg to the fact'
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icrimmal defendant. Hattaway, 621 So.2d at 807. ! :

Consequently, there is nothing in either the federal or state constitutions which
would provide Reeves with the right to maintain a particular attorney-client
relationship in the absence of & right to counsel of choice.

[*1067] Right to Auxfliary Services

-
in a related argument, defense counsel contends that Reeves was entitled to retain
counset of choice while securing auxiliary services from the state, citing te [Pg 54]
State v. Jones, 1997-2593 (La. 3/4/98), 707 So.2d 975. Defense counsel's primary
contention in this regard is that the district court’s action, in removing Cuccia and da
Ponte as counsel, and re-appeinting and substituting Ware in response to Cuccdia's
maotions for reirmbursement and future funding, was nefther requested nor
warranted, and that less drasiic options were available.

As stated previously, in Jones, the defendant’s father retained counsel for his son.
Although the criminal defendant did not retain counsel himself, counsel was provided
to him by a collaterai source; counsel [**95] was not appointed. Jones held that
RN39Ea defendant provided private counsel, through a collateral source, has a
constitutional right to counsel of choice. In addition, the case stands for the
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proposition that retention of private colnsel from a collateral source, at no cost to
the defendant, does not remove the defendant's right to a fair trial. Thus,
notwithstanding the fact that the criminal defendant has no need for appeinted
counsel, the defendant may still be entitled to state funding for auxiliary services,
such as experts: Jones, 1997-2593 p. 4, 707 So.2d at 977. We find no violation of
the precepts set forth in Jones in our review of the record of this case.

Reeves’ entitlement to funding for experts was never in doubt, Reeves was declared
indigent and the public defender's oifice was appointed to represent him. Thereafter,
the public defender’s office, through the district indigent defendear board, contracted
with a capital {rial program in connection with LIDAR for Reeves' inftial trial counsel.
For his retrial, Reeves was represented by the local Public Defender's Office. Thus,
there is no question that Reeves was entitled to state funding for expert assistance.

Morecver, the record [*¥*967 confirms that expert assistance was afforded to him at
both his first and second trials. Severat motions for funding were considered in ex
[Pg 55] paret hearings and granted prior to Reeves' second triai. * Some of those
meotions involved reimbursement of experts who testified in the first trial. ** In some
cases, the expert withesses were to be used In beth trials and Judge Canaday found
"[the outstanding balances were] interfering, not onfy with communications possibly
with regard to using those experts agzin at & second trizl, but also with Mr. Cuccdia
and Ms. Da Ponte, as well as any other use of those experts in Louisiana defense
cases.” Judge Canady noted "... that many;of the tests, many of the interviews, many
of the expenses, will not have to be duplicated, but that there will be some additional
refreshings, some reviewing of the materiails, and also the appearance at [re]trial
itself.” w2 Ware expressed [*1068] his “complete agreement with those
comiments.” =2 The record clearly shows that Reeves was provided with expert
assistance in defending himself against the charge of first degres murder and that
Reeves' right to expert assistance has never been denied.

FOOTNOTES

99 See two Ex Par‘te Orders [**97] signed July 19' 2004 based on Ex Parte Motron
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102 Id, |

Further, we find the district court did not inject himself arbitrarily into this funding
morass. This complicated and confusing situation was brought to the court's
attention through defense trial counsel's motions for reimbursement and for future
expenses; trial counsel properly solicited the court's aid in resolving these issues, |
Although defense counsel on appeal suggests the district court should have halted
the prosecution going forward until adequate funds were gvailable, [**%*98] as
authorized by this [Pg 561 court in Citizen, we note that Gitizen had not yet been
handed down at the time of this funding hearing. Even so, the record shows the
district court was assured by Ware that additienal funding was not available and
would not be available in any foreseeable future.

The defense argued in bref, and at oral argument in this court, that the removal of
Cuccia and da Pente did not actuzlly save the state money, since the state had to
pay for St. Dizier's appeintment. = However, the subject of the funding of St.
DizZier's appointment was not raised in the district court by the defense. In fact, Ware
testified at an ex pane status conference held June 22, 2004, that the IDB had
sufficient Tunds through its Captial Defense Fund to pay St. Dizler's fee "into the next
several months.” * At a subsequent hearing, Ware sxplained that the Capital -
Defense Fund "replenishes itself each month with the monthly receipts of court cost
revenue.” *= The court noted that "... the £apital Defense Fund is an ongoing account
for which deposits are made on a monthly basis ... .* = For reasons not apparent
from the recoerd, Ware had not thought sufficient ﬁ_mds woutld have been avallable
[**99] for the reimbursement of Cuccia. *7

FOOTNOTE S

x103 We note, hOWever that i:hﬂ S’cate did not have to pay Lravel expenses for St {

b et e e At e ety s - B T A T LA

l
Dlzrer except to se!ect a Jury in a different Junsdlction, as he was local counsel ;

[
1104 June 22, 2004 Ex Pane hearing transcript, p. 25, Box Labeled "All Documencs‘
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Under Sea!

;Under Seal,"i

105 September 15, 2004 Ex Parte Hearing; p. 13, Box Labeled "Al Documentsi

-

106 September 17 2004 ExPan?e hearing, p. 6 7, Box Labeled "All Documentsi

o e

|Under Seal.”i

|107 In the absence of a reason apparent on the record, we will not speculate as to;

.._-,..,_.,_._w—._.._w_..._-.____.. e et

the budgetary or other concerns facing the Indigent Defender Board and Ware. J

O U PV T

We note the district court fully discussed his proposed action with all counsel prior to
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the hearing in an attempt tc reach & proper solution, There were many competing
interests for the district court to consider. Paramount, of course, were the [Pg 577 -
defendant's rights to 3 fair trial and effective counsel. The public defender's office
had nc selution to offer the district court, other than to suggest that somecne else
be appointed or that the trial be halted. Without doubt, Cuccia and da Ponte were
owed reimbursement of their expenses. Future funding was, considering

[**100] the lack of resources for indigent defense, necessarily, going to be an
tssue for the disirict court to address in an on-going manner, and ease of schaduling
heanngs Tc aeal with the anticipated funding mctions [*1069] was an additional
factor which the district court took into consideration. In addition, the district court
also had to ronsider the rights of the victim's farnily In having this case prosecuted In
g timely fashion, as well as the time limitations imposed by the Code of Criminal
Procedure for bringing indicted defendants to trial, =°®

fFOOT&OTE&

{;1 HTEA capltai case is instituted by Indictment by a grand jury. La, C. Cr,P ar‘

] 382(A) La. C.Cr.P. art 5?8 provides that no trial shall be commenced in a caprtai

o T e, et

case after three years from the date of institution of prosec:ut!on In addition, both

e = e

T e

the state and @ defendant have the right to a speedy trial. La. Const. art. 1, & 16

v
jLa. C.Cr.P. art. 701.; : Vg e e s

Moreover, Citizen does niot stand for the proposition that ordering a halt to a trial ts
the only authorized remedy for a district court when adeguate funds are not
available to provide for an indigent defendant’s constituticnaliy-protected right to
counsel. Indeed, Citizen authorizes courts to "teke [*¥¥101] other measures
consistent with this opinion which protect the constitutional or statutory rights of the
defendants.” 7d., 2004-1841 p. 17, 898 Sc.2d at 339,

Reeves was constitutionally entitled to effective counsel and a fair trial. In the
cdrcumstances presented here, we find that the solution fashlened by the district
court accomptished both constitutional requirements. Reeves was appointed able and
effective lead counsel in the person of the local, capital-certified, chief pubiic
defender, and able and effective associate counsel in the person of an experienced
local attorney. Moreover, a third attorney who worked with the Public Defender’s [Pg
58] Office, was also enrolled as counsel for Reeves and participated in Reeves'
retrial. Adequate funding was subsequently found to enable Reeves to present his
defense at his retrial with expert assistance. Although the district court could have
chasen a differert solution from the universe of possible alternatives, we hold the
measures taken by the district court here adequately protected the defendant’s
canstitutional rights to effective appeinted counsel and a fair tral.

Denial of Peart Motion
The defense contends the district court erred [**102] in re-appointing Ware at the
March 23, 2004 funding hearing over his oral Pears objection, and in denying Ware's

subsequent written Pears motions, based on his heavy caseload. Reevas argues he
received constitutionally ineffective assistance of counsel due to Ware's heavy work
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foad.
Facts Relevani To Pears Issue

Although the focus of the March 23, 2004 hearing was primarily the funding issue
raised by defense counsel, part of the argument raised by separate counsel for Ware
in support of the position that Ware should not be re-appointed to this case was that
Ware's heavy caseload and administrative responsibilities would prevent him from
rendering constitutionally-effective assistance of counsel. In support of this Pears
argument, Ware's attorney, Walt Sanchez, proposed a stipulation as to Ware's
personal pending caseload, the number of cases in which Ware would participate
with other atterneys whe had primary respensibility, and the administrative and
supervisory duties for which Ware was responsible as Chief Public Defender. Sanchez
also referred to the Rules of Prefessional Conduct and an ethics opinion.

At the hearing, Sanchez acknowledgad that, "...given the timing of this issue, [Pg

[**103] 59] [the Peart issue] isn't full blown in front of the Court at this point.” 2es
After Judge Canaday rufed and substituted counsel, Sanchez specifically asked the
judge if he would formally ruie on the Pearf issuae [*1070] which had been rajsed.
The judge stated that he did not believe any comment was required on the Peart
issue, based on what had been presented, and later clarified that a reconsideration
of that view wouid only be based on "something much more substantial in black
leiter law.™ = At a subsequent hearing held September 15, 2004, Ware admitied
that the March 23, 2004 hearing "was n;a"c 2 Peart issue, it was a substitution of
counsel issue, so there were some references made to the Pearf case and things of
that sort, but it wasn't fully developed.” »= »

FOOTNOTES

tma 1st Supp Voi 4. p. 851

110 Id., p. 876;

1121 Vol. 17, p. 4190."

Defense counsel ratsed the Peart 1ssue in subsequent motions, hearings, and status
conferences, On April 12, 2004, Ware filed a motion seeking the court's
reconsideration of its March 23, 2004 order substituting counset. *2 In addition to
asking the court to reconsider its removal of Cucda, da Ponte and Taylor as trial
counsel, Ware also requested reconsideration of [**104] the portion of the court’s
ruling which re-appointed him as counsel, suggesting "... that current counsel will be
unable to provide reasonably effective representation because of undersigned
counsel's obligations to numerous other clients and his administrative duties as
Executive Director of the Public Defenders' Office.” 7 The district court denied the
defendant's motion.

[ FOOTNOTES |
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132 Vol. 11, p. 2650-2651. |

113 Vol. 11, p. 2651.1

114 Voi. 11, p. 2652. |

[Pg 601 Subsequently, a status conference was held en May 21, 2004. »s At that
time, Ware informed the court of his upcoming schedule as part of his continuing
chjection to his appointment as lead counsel to the case. ¢ The district court noted
that Ware made these sarne arguments and objections at the time of his re-
appointment. The court also noted that the defense had failed to take a writ on
Ware's re-appointment, and stated its belief that the defense had evidently made the
strategic decision to reserve that issue for appeal. Ware did not dispute this befief. 7

o
i FOOTNDTES P

—

1115 See Vol. 15, p. 3629-3658. |

P ——

l116 Vol. 15, p. 3642, 3649-3650.: o

1137 Vol. 15, p. 3651-3652. ]

Anocther status conference was heid on June 18, 2004. ==* Ware discussed with the
court that [*¥105] the defense would be Tiling a motion to enroil an additional
attorney from the public defender's office to assist with the defense of the case. »#
On June 23, 2004, a written motion to enroll Richard White, a stafl atterney with the
Calcasieu Parish Public Defenders’ Office, was granted, =

FOOTNOTES |

118 See Vol. 15, p. 3660-3706.° -

{119 Vol. 15, p. 3666. |

/ A U
{120 Vol. 11, p. 2711; Vol. 15, p. 3710.;

Also on June 23, 2004, the defense filed a written Peart motion, asserting that Ware
"has primary trial responsibitity for 35 feleny cases (including 1 capital rape, 5
second degree murder cases, and 10 aggravated rape cases}. He Is also piaying a
significant role in many other felony cases, that are being handled to some extent by
other PDO attorneys.” *= The defense also sought to enrcll separate counsel,
Christine Lehmann, for the purpose of arguing the Peart metion. =
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e

IFOOTNQTES i

| S

"Pear Motion To Preclude The State From Forcing The Public Defender To}

| Behave Unethically Towards Its Clients,” Vol. 11, p. 2701-2705. |

i 122 Vol. 11, p, 26584-2699. This was not the first time that an attorney not of record?;

aftempted tc ‘ile a Peart motion on behalf of Ware. The record shows that an evenié

cearlier Peart ITrDtlDi'l had been [**106] filed info the record by attorney CEIVEJ

| Stafford Smtth when Ware was first appointed to represent Reeves. On April 17 i

2002, the court denied this Peart motion in oral reasons, "... Inasmuch as Mr. Smrthi

is not the attomey of record and has no standing to file mobions in this case.” Voi |

P—:‘m T

113, p. 3160- -3161. |

[*¥1071} [Pg 61] The district court denied the motion to enroll Lehmann as
separate counsel for the Peart hearing, and declined to hear the Peart motion itsalf
The Court would take notice at this time that nothing was stated in the body of this
motion that was not argued or presentedrfﬁ court previously when new counsei was
to be appointed. At that time the derendant was independently represenfed by Mr.
Kerry Cucda and Graham Deponte [sic]. In addition, Mr. Ron Ware and the Public
Defenders’ Office was independently represented by Mr. Walt Sanchez. The recdrd
speaks for itself as to the information that was presented to the Court prior to Mr.
Ware and Mr. St. Dizier being appointed as counsel. It talked about caseload, it
talked about a number of faciors in which the Court made rulings and findings of
which the Court would rety on the record at this time. Writs were not taken with
regard to [¥*107] the Court’s decision. The Court finds that this Motion to Enroll
and the request for Peart information to be dupiicative and moot based on the prior
proceedings and determination of this Court and 1 will decline the appointment and I
will aiso decline to fix a Peart proceeding in this matter. »*

FOOTNOTES

{!123 Voi. 12, p. 2805, 2812; Vol. 15, p.'3723—3?24.ji

Upon Ware's request for darification regarding the judge's refusal to fix the Peart
motion for hearing, the judge stated:

Correct, until something can be demonstrated to the court in writing that would be
distinguishable from what was presented at the tirne of appointment, [ believe that
was i April {sic; March] of 2004, that was distinguishable and for good cause why it
was hot presented there's no reason for the Court to rebash the same matters that
have been discussed. =
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. FOOTNOTES |

125 Vol. 15, p. 3724. |

‘Ware then explained that he was re-urging his Peart objection because, as he
became more familiar with the case, he felt it was even more apparent that he could
not be effective. == The judge stated he understood, but rejected, Ware's position,
ingdicating anything that Ware was now saying had been said previously:

1 see no reason to go back unless some [**1881 new information has been
obtained and that new information can be specifically given to the Court [Pg 62] to
review -- reopening an issue that you're concerned zhout and that there's good
cause for not having that information previously. Those are the standards in order to
review something that the Court feels has already been reviewed, =¢

In addition to the comments made by the court as to the merits of the Peart moticon,
the court neted the motion to enrcll and the Peart motion were denied as having
been submitted under Ms. [.ehmann's signature, who was not counsel of record, but
were ¢ be made pari of the proceedings as a proffer. *

@FOGTNOTES%
i -
125 Vol. 15, p. 3727,§ ’d S -

| 126 Vol. 15, p. 3727-3728. , ' .

——

%127 Voi. 15, p. 3734, Ware s;gned both the motion to enroll as himself, and on

e e T T T AL AL A R e

,._Ha—.n.,w#m— s —me = e e e

behalf of Ms. Lehmann. Ware also srgned the Peari motion on behalf of Ms

l- e ———

Lehmann

[*1072] OnJune 2%, 2004, the defense filed a notice of its intent to seelk a writ
from the district court's refusal to hear the FPeart motion and a writ application was
subsequently fited in the court of appeal. * The court of appeal, in a 2-1 ruling,
denied the defense’s writ, stating:

There is no errcr in the trial court's ruling which denied the motion [¥*109] to
enroll additional counsel for the limited purpose of litigating a Pearf motion. Based
thereon, we addifonally find that the trial court did nof err in refusing to allow the
Peart motion to be filed because it was not signed by enrciled counsel. =

| FOOTNOTES

128 Vol. 11, p. 2714, 2722. |

i:uw Vol. 11, p. 2735 The dissenting Judge wou}d have allowed the enml!ment of

icounsel ror the purpose of filing and lrtlgatmg the Peart mot.on Id
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1131 Vol. 12, p. 2786. | 7

On Saptember 3, 2004, the defense tried again, and filed another Peart motion. =
The allegations in this motion added the information that "...despite his diligent
efforts, [Ware] continues to be unable, due to his other caseload and his
administrative duties, to provide fully cornpetent and adequate representation to Mr.
Reeves.” The motfion alieged generally that "[Ware's] personal caseload continues
[Pg 63] to be of a velume that is out of compliance with LIDAB and ABA standards
for competent capital representation.” Inciuded as an exhibit was a "Declaration of
Jason Reeves,” requesting that Cucdia and de Ponte be placed back on the case. =

1 FOOTNOTES

130 Vol, 12, p. 2776-2785. The motion was entitled "Peart Motion To Preciude The 3

State From Forcing The Public Defender To [#*110] Behave Unethically Towards%

I= Clients; To Permit Enroiimént of ‘I‘ndependent Counsel For Litigating The Pea;‘c%
 —— PR - " = g o M e

RSN SO P

: Motion; And Te Reinstate Previous Trial Counsel As Appointed Counsel For Mr. !

e o b s

Reeves.” |

The state opposed the defense's Peart motion as being repetitive, pointing out that
the new Peart motion was nearly identical to several previous motions filed by the
defendant and ruled upon by both the district court and the court of appeal. The scle
"new” issue presented in the latest motion urged the court to reinstate Reeves’
former counsel for the retrial, a lithe over a month before Reeves' second trial was to
begin, and over seven months since Ware was assigned to the case. The state urged
that this latest filing was clearty a diletory tactic, as all issues had thoroughly been
fleshed out and discussed in previous motions. Further, the state noted that the
defense had never sought further review from the Louisiana Supreme Ceourt. ==

 FOOTNOTES |

2132 Vol, 12, p. 2798“2816_5 -~

At a hearing on the defense’s second written Peart motion, held September 15,
2004, the district judge stated his appredation of the history of the defense’s Peart
allegations, beginning with the March 23, 2004 [**111]7 hearing:

In that March of 2004 proceeding the Court I believe accepted Mr. Walt Sanchez,
who appeared and made an appearance &s counsei for Mr. Ron Ware. It's also
noticed that Mr. Cuccia and Ms. DaPonte were present and were independent counsel
for Mr. Reeves during these proceedings. In additicn, the defendant was present;
and, in addition, the State was present. And the Court received substantial
information and argument with regard to Mr. Were's caseload, his administrative
duttes, his supervisory duties, everything that is contained within the concerns
espoused in the Pearf motion, =
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[*1073] Judyge Canaday noted that a formal, written Peart motion was submitted
by the defense in June of 2004, but that he denied the motion itself based on the
fact that the motion was not submitted by an attorney of record in the case. The
judge noted that [Pg 64] writs were taken from this ruling, and denied by the court
of appeal, ** judge Canaday continued, as follows:

.. on September of 2004 now the defendant has as (ead counsel resubmits [sic]
under his signature the same proceedings disposed of in the June 2004 and March
2004 proceedings. As stated before, the Court has taken the concerns of counsel

{¥*112] into consideration, specifically initially at the March of 2004 reassignment
proceedings and determined that the unigue position of Mr. Ware would only be self-
limiting. It was noted at that time Mr. Warga did not have any division assignments.
He iz the only capital cértified public defender within Calcasiey Parish Public
Defenders’ office as lead counsel. He has handled other capital matters, and the

cther capital matters that were pending within Calcasieu Parish have been staggered

to allow preparation within time constraints to Mr. Ware. Further, he has been able
to pick and choose the casés he wishes to become personally involved in. It is noted
that there are other felony public defenders who are assigned to specific divisions

" that have primary responsibility for those cases, and Mr. Ware makes those decisfans
on his own as to whether ha wants to be involved, should appear, and supervisa. The
Court also notes the years of experience he has had in administrating and oversight
of the Calcasieu Farish Public Defenders' Office. Further and even additionally
impertant is the previous representation of other felony charges to this specific
defendant, Mr. Jason Reeves, and the rappﬁrt [#*£13] and rela‘uonshxp that is
noted by the Court in the February of 2004 trial, - - - -— =

Now, in totality and in looking at the standards as indicated of the Tacts specific,_the
Court would have to make this comment, that In the past six months since the re-
appointment the Defense team, which are three capable attorneys at this point, have
effectively represented the defendant through all new areas. Moticns have been filed,
there's been aggressive cross-examinations, and there’'s been significant trial
preparation both open and adversarially as well as ex parte with relations to the
Court of which the record will speak for itseif. The Court is clearly setisfied that there
has been effective representation up to this point exceeding all Strick/and v,
Washingfon, 466 U.5. 658, 104 5. Ct. 2052, 80 L. Ed. 2d 674 standards. I would like
to note just for your concern that in this day and age it seems to be that there must
ba many mobtions and actions that are taken in order to defend all of those charged
with crimes, but 1t is also necessary that individuals file certain motions to protect
those that are even appointed to represent those defendants, and the Court
acknowledges that and understands the need for those motions to be filed, Mr.
[**114] Ware.
The Court will 2t this fme as to the application of the Peart proceeding is going to
deny the -- will allow you to file the motion, but wiil deny the fixing of the meotion. It
is being denied as repetitious. It [Pg 651 is also noted as res judicata and the law of
‘the case doctrine. Nothing has changed; and, in fact, the actions of Defense counsel
in the interim while these arguments and positions [*1074] have been presented
have demonstrated just the opposite [sic; "] of thoroughiy effective preparation.
Any specifics, statistical data, that you feel the Court has not had or received will be
allowed to be proffered into the record. That may be submitted since the motion is
part of the record and is being denied at this time for the reasons stated. ... =
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' FOOTNOTES|

{133 Vol. 17, p. 4172-4173. |
| 33 Vol . 4172

'1134 Vol. 17, p.—4174.§__

{135 Vol. 17, p. 4174-4176. |

On September 24, 2004, the defense made a proffer into the record of its evidence
in support of its Peart motion. = Three staff attorneys with the public defenders’
ofiice testifled as to Ware's inability to provide training, assistance and supervision
due io his heavy caseload. Ware described the administrative demands of his
position, including stafiing concerns [**115]).that arose in his office during the time
pericd of his re-appointment to Reeves' case. Ware testified that his caseload
prevented him from providing competent representation to Reeves and the rest of
his clients. Ware concluded by stating he did not think he was competent under the
standards for constitutionally effective representation announced in Strick/and.

 FOOTNOTES !

-

s
=

7 e s
: | .
t136 See generally Vol. 18, p. 4265-4346. ;

In addition to this testimony, the defense proffered several exhibits into the record,
incfuding z list of Ware's cases; a listing of the mandatory life cases pending in the
public defenders’ office; the cunrfcuium vitae of Dane Cioline, the defense's expert;
the ABA 10 Principles of a Public Delivery Systemn; an ethics opinion of the American
Council of Chief Defenders; and & case from a federal appeliate court.

Thne defense took a writ to the court of appeal from the court's September 15, 2004

ruling. The court of appeal subsequently denied the writ, and a requested stay of the -
trial, finding the foliowing:

There is no error ine the trial court’s ruling denying Defendant’s September 2 [sic;

September 3], 2004 P=art motion. This issue was previously ratsed by the

Defendant, and was denied on [**116] March 23, 2004. The Defendant did not

seek review of the trial court's ruling. _ -

[Pg 66] Further, the Defendant failed to demonstrate a significant changs in
circumstances, between March 23, 2004 and September 2, 2004, warranting either a
hearing on his repetitive motion or the grant of relief, which was previously denied.

Additionally, the Defendant failed to submit proof regarding all of the factors
enumerated in State v. Peart, 92-207 (La. 7/2/93), 621 So.2d 780, which are
necessary before application cf a rebutfable presumpiion of ineffectiveness to the
Public Defender's Office.

For these reamsons, the Defendant's writ application is denied. ==
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FOOTNOTES ‘

137 Vol. 12, p. 2936. |

Analysis

This court has previously held that "% [a] daim of ineffectiveness is generally
relegated to post-conviction proceedings, uniess the record permits definitive
resolution on appeai.” State v. Miller, 1999-0192 p. 25 (La. 9/6/06), 776 So.2d 396,
411, cert. denied, 531 U.5. 1194, 121 S.Ct. 1196, 149 | .Ed.2d 111 {2001). While it
is generally true that ineffectiveness claims are considered on post-conviction, Peart
held that & claim of ineffectiveness may be raised pretrial, based on counsel's ability
fe provide constitutionaily [*¥%117] effective counsel due to resources available and
caseload concerns. In this case, the Peart motions raised pretrial dealt with the
pretrial circumstances alleged, and the district court made its ruling based on those
circumstances. [*1075] Therefore, our analysis will evaluate the district court's
pretrial ruling only. Although defense counsel on appeal has rajsed allegations of
ineffective assistance of counsel occurring at trial, =* those matters are refegated to
post-conviction, where an evidentiary hearing may be conducted, if necessary, to
determine the merits of the defendant’s allggations. '

/ O ] -

: FOOTNOTES!

— !

1138 See Appellant’s Supplemental Brief and Response to the State’s Brief on Appea!,]i

i~ e —

HYTEIN evaluating Ware's ineffective assistance claim, the district court was required
to undertake a detailed examination of the specific facts and circumstances of the
case. This detalled examination is necessary because there is no precise [Pg 671
definition of reasonably effective assistance of counsel, which cannot be defined In a
vacuum. Thus, of necessity, each ineffective assistance claim demands an individual,
fact-specific inquiry. See Peart, 621 So0.2d at 788. As stated In Peart,--

.the true inguiry [for the [**118] district court] Is whether an individual defendant
has been provided with reasonably effectivé assistance, and no general finding by
the trial court regarding a given lawyer's handling of other cases, or workload
generally, can answer that very specific guestion as to an individual defendant and
the defense being-furmished-him. Id:; 621-Se+2d-at-788-{emphasis in original}.

In reviewing a district court’s decision on a daim of Ineffective assistance, "we take
reasonably effective assistance of counse! te mean that the lawyer not only

possesses adequate skill and knowledge, but aiso that he has the time and resources

to apply his skil and knowledge to the task of defending each of his individual
clients.” Peart, 621 50.24d at 78S,

Procedurally, when the FPearf aliegations were originally raised orally, the district

court determined that the defense had not made a sufficient showing for the court to
malke a ruling. Subsequently, the first written Peart motion was refused as not being
signed by counsel of record. The second writien Peart motion was denied as falling to
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present new or different information from the allegations already determined to be
insufficient. The court of appeal, when [*¥*1197 applied to for & writ of review,
found no error in these findings.

After reviewing the record and argument of counsel, we find that Ware did not
provide sufficient evidence to show that his caseload was so burdensome, and the
resources available to him were so limited, as to result in the deiivery of
constitutionally ineffective assistance of counsel. The record shows that Ware
admitted that the defense’s own expert indicated that Ware's caseload weould not
violateé ABA guidelines. *» Nor would Ware's caseload exceed the standards [Pg 68]
enunciated in the ethics opinion on which the defense relied. ** On cross-
examination, Ware admitted that he makes the decision as to those cases with which
he will be involved. = Moreover, Ware also admitted that one of the other capital
cases with which he was Invelved had six attorneys working on the defense. =2

' FOOTNOTES |

139 Vol. 18, p. 4308; Defense Proffer D-C, "Affidavit of Dane Ciolino,” p. 5.

| 140 Vol. 18, p. 4313. ]

141 Vol. 18, p. 4321. : ” L -

l142 Vol. 18, p. 4320. ! ' - -

The state pointed out mistakes in the listing of Ware's caseload, incduding cases not
going to trigl when Ware had them listed, cases listed as priority cases which were
not priorities, cases listed as [*¥*120] ready [¥1076] for trial which were notin a
posture to be tried, cases in which the defendant was not competent so could not be
tried, and cases where the defendants were charged with aimes less serious than
those indicated on Ware's list. The state further showed that one of the staff
attorneys, whom Ware indicated needed his assistance in defending cases, had been
practicing law for ten years. *= Fnally, the state revealed 'that Judge Canaday
offered to appeint different counsel to relieve Ware's caseload burden-in three other

specific cases, but Ware declined.
-~

} FOOTHNOTES i
At

1143 Vol. 18, p. 4326-4329. ;

5144 Vol. 18, p. £332; State Proffer 1, excerpt of "Status Conference” held August 4,j
¢ ~y - =

By Ware's own admission, he could select those cases, other than capital cases, for
which he weould represent the indigent defendants or for which he would render
assistance to staff atiorneys within his office. **= Ware did not have a spedific division
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of court for which he was responsible. Ware's caseload did not exceed ABA guidelines
Or the guidelines expressed in the ethics opinion proffered in evidence in [Pg 69}
support of his contention. Ware was assisted by two other attorneys in this matter.
He was [*¥121] provided with transcripts of the first trial, attorney notes cn
evidence and strategy by Reeves’ counsel in the first trial, and access to these
attorneys should giestions arise. Reeves was provided with funding for each expert
witness for which the defense requested financial assistance, including scientific
witnesses and s jury consultant. =

H K b
: FOOTNOTES |

} 145 A the September 24, 2004 motion hearing, the court asked Ware if this type of

Pear't motion was pending in all of his first degree murder cases; Ware responded n

;Lhat it was not. Vol. 18, p. 4262, i

3146 Although the district court did not authorize specific funding for a juryj

consuitant the district court approved a certain amount of discretionary fundxng .

S T o R AT T L L i e

'whlch the ciefense could use as they saw fit. Sea!ed Ex Parte Statu:. Conference

dated Septembe, 3, 2004, p. 37-43, Bombale{i "A%i Documents Under Seal "L

By contrast, the evidence submitted in Peart was much more detailed and showed,
beyond doubt, the burdensome nature of the attorney’s casefoad and the complete
lack of rescurces available to him in his attempt to represent his indigent clients. The
public defender in Peart, Rick Telssier, presented avidence that, at the time of his
appeintment, [**1227 he was personally handling 70 active felony cases, His
clients were routinely incarcerated 30 to 70 days before he was able to meet with
them. In @ seven month period, Teissier represented 418 defendants. Of these, he
entered 130 gquilty pleas at arraignment. Teissier had at least one serious case,
defined as an offense necessarily punishable by a j&il term which may not be
suspended (including first degree murder, second degree murder, aggravated rape,
aggraveted kidnapping, armed robbery and possession of heroin), set for trial for
every trial date during that seven month period. Teissler's public defender's office
only had encugh funds to hire three investigators to assist in the investigation of
7000 cases annually In ten sections of court. Teissier presented evidence that in a
routine case, he received no investigative support at all. The public defender's office
had no funds for expert witnesses; its library was inadequate. Peart, 621 So0.2d at
784,

“We find the drcumstances which were confronting Ware are easily [Pg 70]
distinguishabie from the dreumstances with which atforney Tessier had to contend
as public defender int Peart, Moreover, our own review of the record shows [*1077]
that [**12Z3] Reeves’ counsel acted professionally and knowledgeably throughout
the pretrial proceedings. Counsel's representation, especially when challenging the
scientific evidence presented by the state, showed tremendous preparation and sidll.
We find no error in the district court's ruling which held that Ware failed to provide
sufficient evidence to show that his caseload was so burdensome, and the resources
available to hirm were so limited, as to resuit in the delivery of constitutionally
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ineffective assistance of counsel. See also State v. Lee, 2005-2098 p. 42-43 (La.
1/16/08), 976 So.2d 108, 138, cert. denfed, U.S, |, 129 5.Ct. 143, 172 L.Ed.24
39 (2008).

Denial of Motfpn for Continuance

The-defense contends that the district court’'s denial of a motion for continuance,
filed a week before trial, rendered Reeves’ right to counsei "an emnpty formality.” 2=

|FOOTNOTES !

1
’1147 Appeiflant's Brief, b. ZD.jL

J

The record shows that the district court originally upset the date for the retrial at the”
March 23, 2004 hearing due to the issue of fack of funding. At that time, a new date
for the retrial was set for October 12, 2004. Consequently, Ware and St. Dizier, later
joined by White, had approximately sicznd [*¥*1241 & half months to prepare for
Reeves' retrial. The record shows that the defense filed 2 molion for continuance on
Dctober 5, 2004; *¢ and an expedited hearing on the motion was held on October 6,
2004,

N
|
i
|

| FOOTNOTES |

148 Vol. 12, p. 2926-2927. !

143 See Vol. 18, p. 4347-4398. |

At the hearing, Ware and St. Dizier argued they had not had sufficient time to
prepare, that the case involved complicated issues which required more analysis,
that they had recently discoverad a missing box of information provided by former
[Pa 71] counsel, and that, in St. Dizier's case, on-going concerns with ill and elderly
parents had prevented him from completing his preparation. = White added that
DNA test results were outstanding, but were expected within the nextweek.

-~

§ FOOTNOTES |

-

e e e amaims - ———

150 The record estabhshad that on May 27, 2004, the defense received 11 boxes\

from Cuccia and da Ponte contammg all of l:heir information, documents, trlal

| e s e ot g o e

preparation and strategy from the first trial. See Vol. 11, p. 2680. Testimony at the

T S

o y,.m____..__

hearing shawed that a 12th box, criginally looked through by White, and purporﬂng

T S b

to contain mmgahon mforma’cmn had been lpst in transit as the boxes were shared

with the Louistana Crisis ASS|stance Canter, [*¥*125] wh;ch was prowdmg

i additional assistance to Ware. ]
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The district court denied the defense motion for continuance, stating that the court
had carefully monitored the case since its reassignment to original counsel. = After
reciting the test for ineffective assistance of counsel in Strick/and v. Washington, *=
Judge Canaday indicated that the defense fears of ineffectiveness to date were
premature: "[ulp to this point the Court cannot say that there's been any deficiency
nor has [sic] any specific deficiencies been pointed out, only some possibilities that
ray occur which may or may not be an issue further down the road.” *== The court
noted the defense had aggressively challenged new issues znd evidentiary matters
raised by the state. ** In acknowledging that the defense was currently in a pretrial
posture, Judge Canaday commented:

[¥1078] While the Defense team may not feel they are ready to proceed, that is
based on an internal assessment and is not consistent with the Court's review of
both the adversarial proceedings as well as the ex parte proceedings of which the
record will speak for themselves on a number of occasicons. =

———— e

FOOTNOTES

+151V0 i8, p 4378

\ i
;152 466 U.5. 668, 104 5.CL 2052, 80 L.Ed.2d 674 (1584}.:

153 Vol. [#*126] 18, p. 4380

154 Vol. 18, p 4381

r b
l155 Vol. 18, p. 4381,

In reviewing the guidelines adopted by the American Bar Association relating to the
performance of defense counsel, and considered by the Supreme Court in [Pg 72]
reviewing claims regarding effectiveness of counsel in a capital case, the district
court found that each factor was satisfied by defense counsel. *** Judge Canaday
noted that Ware had established a relabonship with the defendant, both through
representation on Reeves' simple escape case and upon Ware's being reappointed to
the capital representation. The district judge stated that, not only had defense
counsgf indicated on the record that they had discussed matters with their client on a
number of occasions, defense counsel aiso brought to the court's attention that they
had taken advantage of the unique opportunity to discuss the case with prior counsel
on several occasions. ¥ To the extent that the judge was aware of the defense’s
investigation, the district court was satisfied that a complete and thorough
investigation was being conducted. Important to this consideration was the defense’s
knowledge of and access to the state's complete first trial and the retention

[**¥127] of the same experts. Although the district court had been informed for the
first time about the missing file box, the court believed the defense had sufficient
time to develop an appropriate mitigation strategy, considering the independent
work the defense had already made on those issues, ¢ Ag far as the factor of the
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defense counsel's caseload, Judge Canaday deferred to the record of the March 23,
2004 hearing and the information conveyed in the proffer of September 24, 2004 as
to Ware's unique position and workioad. = Finzally, the court was aware of "no stone
that has been left unturmned by the Defense tearn up to this peint leading up and to
jury selection and ultimately [Pg 73] trial.” =* The district judge denied defense
counsel's moticn for continuance, filed a week before trial was to commence, finding
the motion had no merit, )

| FOOTNOTES |

156 Judge Canaday specificaily mentioned the Supreme Court cases of Wiggins v. :*

+Smith, 539 U. S 510, 522, 123 5.Ct 2527 2535-2536, 156 L.Ed. 2d 471 (2003)

and Willlams v. Taylor 529 .S, 362, 120 5.Ct. 1455, 146 L. Ed. 2d 389 {2000). Th

petitioners in both of these cases had been convicted in state court of murder and

sentenced to death. Each brought [*¥*128] federal habeas claims of meﬁectwel

assistance of counsel based on counsels’ failure to investigate and to present;

b e e

“
substantial mitigating evidence to their sentencing juries.;

e s T P VIR ot et e s

157 Vol. 18, p. 4382. |

'153 Vol. 18, p. 4383~ 4384

150 Vol. 18, p. 4385-4386. |

jmo Vol. 18, p. 4386. .

161 Vol. 18, p. 4387‘ _

This Court has consistently held that ™* Fthe decision whether to grant or refuse a
motion for a continuance rests within the sound discretion of the trial judge, and a
reviewing court will not disturb such a determination absent a clear abuse of
discretion. La.C.Cr.P. art. 712; = State v. Turner, 2008-028% p. 1 (La. 2/8/08), 974
So.2d 12; State v. Blank, 2004-0204 p. 9 [*1079] (La. 4/11/07), 955 So.2d 90,
140, cert. denied, U.S.  , 128 5.Ct 494, 169 L. Ed.2d 346 (2007). Blank
additionally noted that this court "generally declines to reverse convictions even on a
showing of an improper denial of a metion for a continuance absent a showing of
specific prejudice.” Id.

FOOTNOTES

162 La. C.Cr.P. art. 712 provides: %A motion for continuance, if timely filed, }

ATt %t A TR ok o b L i

T oAt o LA A

imaybe granted, in the discretion of the court, in any case if there Is good ground !
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We find no abuse of discretion in the district court’s denial of the defense

[ **¥129] motion for continuance. Defense counsel had almoest seven months to
prepare for Reeves' retrial. For four and a half nionths of that time period, the
defense additionally had available the transcripts and evidence consisting of the
entire first triai presented by the state, information and materials compiled by
counsel for the first trial, and the opportunity to confer with pribr counsel. The
testimony at the motion héaring shows that the defense availed itself of those
advantages, censulting with prior counsel on more than cne occasion and even
requesting additional assistance from other defense entities. The record shows that
the district court ciosely monitored the case, holding a stztus hearing every week to
address any impediments in a timely fashion and to resclve them as they arose.
Thus, the district court had {Pg 74] a more extensive knowledge of counsel-
preparedness than in the typical case. = We {ind the district court carefully
considered the drocumstances of this case in making ts ruling and we find no abuse
of discretion in its denial of the defense motien for centinuance., Further, in our
review of the record, we find no example of specific prejudice suifered by

[*%130] the defendant as a result of the denial of this motion for centinuance. *

: FODTNOTES

'153 Vol, 15 p. 3648

. 1154 Vol. 15, p. 3651, The court alsc granted Ware an additional three weeks to

g_p.epare for pending motlons. Vol. 15, p- 3745

‘165 In an at‘empt to show Lhat the defendant was pr E_'[Udlced by the denial of thEE'

et A e R e B At % A e € A e G B R o A AR ik

)

|contmuance motlon deﬁanse counsef on appeal asserts that the record ShOWS thai“

Ware a:d not Watch the v;deotaped comessmn in ats ent:rety prtor to tr:al and that

through thjs mef‘fectlve assistance, prejudicial material was placed before the jury
-However defense counsel is factually inaccurate. The record shows that whlie‘

o i r e R e AT i A 4 AL e e i T S 1 i " St s o T R B S i e e e i B B S — e e e

Ware watched only portlcns of the wdeotape in the months Drlor to trial, once heEv

L A P P T Ml U, A i =1 7o b T seram 7 - ipei e S s = e s 2 LR B e Bt

was in Baton Rouge forjury selec’uon he watched the entire \ndeotape "I would'

T R AT i o A2 e Py TR A Pt et o 4 o b S

e

e T AR A LM L e T e Lt U D O §

:start and stop and start and stop, so that's why I took it to Baton Rouge. And' I ~

said, "Well, I nead to sit down and look at this tape, which T did.” Vol, 40, p. 97"541

| (emphasis added). ’

Conflict of Interest

The defendant contends that Ware had & conflict of interest in representing him on
the first degree murder charge. The basis for this contention is the fact that Ware
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had an actual condict of interest [*¥*131] in his representation of Reeves on the 8
separate escape charge, which ulimately resuilted in the reversal of that conviction. =
In a misleading argument, which confuses the records of each case, defense counsel

on appeal cites to attorney statements found in a hearing within the escape case,

and information disclosed in the Jackson hearing in the present case, as support for

his contention: (1) that Ware had a conflict of interest in this case; {2) that Ware

informed the court of a conflict of interest in this case; and (3) that Ware objected

on the record i this case to & conflict of interest. A review of the record, and of the

court of appeal's reported decision reversing Reeves’ conviction on the escape

charge, contradict these meritless implications.

Atternpted Simple Escape Charge

[Pg 75] While awaiting trial on the instant first degree murder charge, Reeves and
another prisoner fried to escape from the [*1088] Caicasieu Correctional Center,
Reeves was charged with attempted simple escape. *¥ Ware was appolnted to
represent him on that charge. At thal time, Cucciz and da Ponie represented Reeves
on the first degree murder charge.

FOOTNOTES

- ]

e

‘155 State v. Reeves, 2004-0631 p. 2-3 (La. App. 3 Cir. 11/10/04), 850 So.2d 5‘3‘0,Ei

Lits e ¥ ekt

[592 593-

e *157 Vol. [**132] 15, p. 3581T

Within the escape matter, Ware filed a motion on Reeves’ behalf for the appointment
of "conflict-free counsel,” asserting that the public defender's office had a conflict of
interest in representing Reeves on the escape charge due to the fact that the public
defender's office represented rmany of the inmates at the correctional center where
Reeves was held. =

! FDGTN D"‘ES :

-1153 Vol 15, p. 3582 |

A hearing was heid on Ware's motion on February 4, 2004, and the transcript of that
hearing within the escape prosecution was, for unknown reasons, placed into the
record of the first degree murder case. *** At the hearing, Ware asserted that Reeves'
co-defendant on the escape charge, for a period of time, as well as other prisoners
heused in the fadlity from which Reeves tried to escape {and thus poteniial
witnesses at the trial on the escape charge), were clients of the public defender's
office. ¥* Ware asserted that, if new counsel were not appointed for Reeves, the
public defender's office would be put in the position of cross-examining its present or
former clients while defending Reeves on the escape charge. Ware urged caution in
the court's ruling on the conflict motion, knowing that & [**133] conviction on the
escape charge would likely be used in the penalty phase of Reeves' pending
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prosecution for [Pg 76] first degree murder. Should the escape conviction be tater
reversed, there might be implications for a death sentence obtained with the
introduction of evidence regarding the escape conviction. After hearing the
arguments of counsel, the district court denied the motion, stating that any potential
ggnﬁicfs with specific witnesses could be dealt with at the trial of the escape charge.

| FOOTNOTES |

I K
{178 Vol. 15, p. 3582-3591. |

|17 Vol. 15, p. 3619-3521.

During the trial on the escape charge, the state called as a witness inmate Kevin
Courville, who was a former client of the public defender's office. Several attorneys
in that ofiice represented Courville on severat different charges, including Ware,
Ware agaim ralsed the issue of conflict of interest in the trial of the escape charge,
complaining that he would have to cross-examine a former client. The district court
found an actua!l conflict of interest, but ailowed the trial on the escape charge to
continue atter Courville wajved his attorney-client privilege. Reeves was convicted of
attempted simple escape.

. On [*%*134] appeal, the court of appeat reversed Reeves' escape conviction and

-vacated the sentence. ¥2 The Third Circuit determined that, having found an actual
conflict of interest, the trial court was required to take the proper steps te protect
Reeves' right to effective assistance of counsel. The appellate court held that the
conflict was not the witness’ to waive; rather, the only proper recourse to protect
Reeves' right to effective counsel was to appoint new counsei who did not have a
conflict of interest with the state’s witness. The court of appeal did not reverse
Reeves' [*¥1081] conviction for attempted simple escape until after his retrial for
first degree murder.

' FOOTNOTES |

h ———— e ———
1

172 State v. Reeves, 2004-631 p, 9-11, 890 So.2d at 586-597. l

7Flr5f Degree Murder Charge

At the March 23, 2004 hearing at which the district court reappointed Ware to
represent Reeves in his retrial, and in hearings heid thereafter, the court noted that
[Pg 771 Ware and Reeves had an attorney-dient relationship based on Ware's
representation of Reeves on the attempted simple escape charge. ¥ At the time of
his re-appointment, Ware announced to the court that he knew of no conflict of
interest which would prevent him from representing [**135] Reeves on the first
degree murder charge. 7
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| FOOTNOTES |

21?3 1st Supp. Vol. 4, p. 858, Vol. 17, p. 4175,

;;174‘ ist Supp. Vol. 4, p. 819‘%

The state gave the defense pretrial written notice of its intention to ose the
attempted simple escape conviction as evidence of Reeves' character and
propensities in the pehalty phase, should a penalty phase become necessary upon
Reeves' conviction on the first degree murder charge. ¥* A pretrial hearing was held
to determine what information the state would be allowed to admit into evidence on
Reeves' pror convictons. At that fime, then-defense counsel da Ponte Indicated at
the hearing that Ware, whose office represented three of the possible inmate
witnesses on the escape charge, informed her that he was advising his.clients to
gssert their Fifth Amehdment rights and would not aliow da Ponte to speak to the
inmates on behalf of Reeves. < At the conclusion of the hearing, the district court
ruled that the state's evidence of Reeves’ attempted simple escape conviction would
be admissible in the penaity phase of the first degree murder trial. +7

FOOTNOTES |

175 Vol. 3, p. 7‘16.%

r - !
{176 1st Supp. Vol. 4, p. 765. |

[ H

{177 1st Supp. Vol. 4, p. 769,

Reeves' first trial did not hold a penaity [*¥*1386] phase because the jury failed to
reach a unanimous decision on guilt. Consequently, there was no mention of the
escape conviction in Reeves’ first trial. Although the evidence of the_escape
conviction was ruled admissible prior to the retrial of Reeves® first degree murder
charge, the state, perhaps antidpating the reversal of the sscape conviction,
refrained from intreducing {Pg 78] any evidence of that escape conviction in the
penalty phase on retrial.

Analysis

AN4SEAs a general rute, Louisiana courts have held that an attorney faboring under

an actual conflict of interest cannot render effective legal assistance to the defendant

whom he is representing. Stateé v. Cisco, 2001-2732 p. 17 {La. 12/3/03), 861 Sc.2d
118, 129, cert. denied, 541 U.S. 1005, 124 S,Ct. 2023, 158 L.Ed.2d 522 (2004), An
actual conflict of interest has been defined, as follows:

If a defense attorney owes duties to a party whose interests are adverse fo those of
the defendant, then an actual conflict exists. The interest of the other client and the

defendant are sufficiently adverse if it is shown that the attorney owes a duty to the

defendant to take some action that could be detrimental to the other dient, @
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The isste [**137] of conflicting loyalties may arise in several different contexts, s
but may mciude the circumstance "where an attorney [*1082] runs into a conflict
because he or she is required to cross-examine a witness who is testlfymg against

_the defendant and whe was or is a dient of the attorney.” Cisco, 2001-2732 p. 17,
861 So0.2d at 129, diting State v. Tart, 1993-0772 p. 19 (La. 2/9/96), 672 So.2d
116, 125, cert. denied, 519 U.S. 934, 117 5.CL. 310, 136 L.Ed.2d 227 (1996).

FOOTNOTES |

I

E_'LTB Cisco; 2001-2732 p. 18, 861 S0.2d at 130, diting Zuck v. Alabama 588 F. Zci’
436 (5th Cir. 1979), cert. deniad, 444 U.S. 833, 100 S.CL, 63, 62 L. Ed Zd 42r
(1979).

H
17e See State v. Kahey, 436 So.2d 475, 485-486 (La. 1983)‘5

RRSESETT the issue of counsel's alleged conflict of interest is raised in a pretrial setting,
the district court has two options: "appoint separate counsel or take adequate steps
to ascertain whether the risk of a conflict of interest 1s too remote to warrant
separate counsel. ... Failure to do one or the other in a case in which an actual
conflict exists requires reversal.” Cisco, Z001-2732 p. 17, 861 So0.2d at 130. If the
issue of counsel's alleged conflict of interest Is not raised until after trial, "the
defendant must [**138] prove that an actual conflict of interest adversefy affected
his lawyer's performaince.” [Pg 79] State v. Kahey, 436 50.2d 475, 484 {La. 1983).
Because the prejudice to the defendant may be subtle, even unconscious, "where the
confiict is real, a denial of effective representation exists without a shawing of
specific prejudice.” Id., 436 So.2d at 485.

The first step in the analysis of an alleged conflict of interest raised either pretrial or
post-trial Is whether an actual conflict of interest existed. We find i to be
unnecessary to determine the timing of the challenge in this case because we find
that Reeves falls to prove that his counsel labored under a conflict of interest while
representing him for first degree murder. ** There was no actual conflict in Ware's
representation of Reeves in the guilt phase of the first degree murder trial because
Ware was not called upon to cross-examine any of his former or current clients in the
staie's prosecution. Furthermore, there was no actual conflict of interest in the
penalty phase because the state did not present evidence of Reeves’ prior conviciion
for etternpted simple escape. Even if the state had presented evidence of this prior
conviction, [¥*139] and a former or current client of Ware had been called to
restify by the state, the district judge would have had available to him the alternative
remedy of having second chair counsel, who was not similarly conflicted, conduct the
cross-examination of those witnesses. See Cisco, 2001-2723, p. 25, 861 S50.2d at
134,

a
FOOTNOTES

1so In this case, Ware did not m‘orm the court of an a[leged conﬂlct of mterest

pretna[ in the first degree murder case. Tnstead Ware asserted he had no c:cmﬂrc’
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| of interest =n representmg Reeves in this matter. However, the pretral standard arl

T g b A T T TR L St ST TR M St T a1 T AR MR P -..-.,mm..

review WOuld alsc be app!icable lf this court found the district judge knew or should [

UL VYRR S e et e e
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have known that the possible conflict issue existed. E

JThe record shows that Judge Canaday presided over the hearing on the conflict

motion in the attempted simple escape matier at which Ware clairmed his office

represented several of the Inmates. at the jail Judge Canaday also presided over!‘

P~

the trial of the attempted su'nple escape charge where Ware informed him that onex

of the state's witnesses was a former dlient. Judge Minaldi presided over thel

Jacksorn hearing in the first degree murder case and ruled the state's evidence of!

T L ot L5 it e LR

Reeves' prior conviction [**140] for attempted simpie escape was admissible in%

evidence at a possﬁ;]e pena{ty phase in the first degree murder trial. AEthDUgh-—J

defense counsel raises a question whether Judge Canaday knew or should have |

e |

_.;n_,_..._.._..

e 4 s

‘ tknown that there was a possibility fer a conflict of interest to arise in the retrial of

i
'the first degree murder trial, we ﬁnd no actual conflict of inferest ever arose. |

The nature of Ware's conflict of interest in the escape trial was based on the [Pg 8C]
fact that the state calied, as a witness in the escape trial, a former client of Ware's.
The conftict of interest in that trizl had nothing to do with Ware's relationship with
Reeves per se. Consequently, defense counsel on appesl cannot bootstreap [*1083]
Ware's conflict of interest in the escape trial, based on Ware's representation of
other indigent cliebt withessas in that representaiion, to Ware's representation of
Reeves on the first degres murder charge, based on an argument that "once
conflicted, always conflicted.” Since no actual conflict of interest ever arose in his
first degree rmurder trial, Reeves fails to prove reversible errcr in this assignment of
error.

Finding that none of the assignments of error raised by the defendant constitute
[**141] reversible error, we now review the record to determine if the sentence of
‘death imposed in this case Is constituionally excessive.

CAPITAL SENTENCE REVIEW

HEETEArticle 1, § 20 of the Louisiana Constitution prohibits cruel, excessive, or
urusual punsshment La, C.Cr.P. art. 905.9 provides that this court shall review
-every sentence of death to determine if it is excessive. The criteria for re\rlew are
esiablished in La. Sup. Ci. Rule 28, § 1, which provides:

HNSETEvery sentence of death shail be reviewed by this court to determine if it is
excessive. In determining whether the sentence is excessive the court shall
determine:

{a@) whether the sentence was imposed under the influence of passion, prejudice or
any other arbitrary factors, and
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(b) whether the evidence supports the jury’s finding of a sfatt.tory aggravating
circumstance, and

(¢} whether the sentence is disproportionate to the penalty imposed in similar cases,
considering both the crime and the defendant.

(a} Passion, Prejudice or any other Arbitrary Factors

The defendant argues the removal of the attorneys of the Capital Defense [Pg 81]
Project and the re-appointment of the iocal Chief Public Defender as his counsel in
the retrial of this matter [**142] resulted in the death penzalty baing wantonly,
freakishly and arbitrarily imposed. Our analysis of the defendant's assignments of
error with regard to counsel issues, discussed tn the main opiaion, has found that
this was not s0. In other assignmenis of error, discussed in the unpublished
- appendix, the defendant urges that arbitrary factors were introduced into both the
culpability and penalty phases of trial. We have analyzed each assignment of error
- under established prmc:rpies of law and determined that each issue r—arsed was
without merft.

Further, nothing in the record suggests prejudice was an Issue in the trial.
Defendant, an adult white male, raped and stabbed to death a 4 year old white
fernale child and received a senteénce of death. Both the defendant and the victim
were focal residents in a small community. The jury which determined culpability and
sentence was selected from another jurisdiction, and consisted of 7 white jurors and
5 biack jurors, 7 men and 5 women. The jury venire was questioned thoroughiy to

- discover instances of prejudicial pretrial publicity.

In the Uniform Capital Sentence Review, the district judge noted that, during specific
portions of the trial, one [**143] or more jurors became visibly emotional. Despite
this observance, the trial judge concluded: "[wlhile noting the brief emotional
incidents, it is the Couri’s opinion and cbservation that passion, prejudice or
grbitrary factors did not influence the jury in imposing sentence, but were human
reaction to fact situations.” =t Qur independent review [¥1084]} of the record finds
no indicia of improper passion, prejudice or arbitrarness.

FO OTN OTES

181 Uniform Capital Sentoncmg Rev:ew Section D(G), "General Consnderatlons

(b) Statutory Ag-gravating Circumstances

The jury in its verdict found the following aggravating circumstances:

{Pg B2] (A) the offender was engaged in the perpetiration or attempted perpetration
of aggravated rape (La. C.Cr.P. art. 905.4(A){1));

(B} the victim was under the age of twelve years (La. C.Cr.P. art. 905.4(A){10)); and

{C) the offense was committed in an especially heinous, atrocious, or cruel manner
{La. C.Cr.P. art. 905.4(A}(7)). =

100DE7545.D0C)




| FOOTNOTES

182 Vol. 44, p. 10879. |

CH¥SSFpyrsuant to La. C.Cr.P, arl. 905.3, a jury need find only one aggravating
circumstance in order to consider imposing a sentence of death, *= It is undisputed
that the victim, M.J.T., was under the age of 12 years. Consequently, the

[¥*144] evidence undeniably supports the jury's finding of that statutory
aggravating circumstance, and the sentence of death is adeguately suppoerted by the
eXistence of an aggravating factor.

FOOTNOTES ]

£183 La. C.Cr.P. art. 805.3 provides, in pertinent part, HNS&““[E] sentence of deathl

frmmrine

'shal! not be lmposed unless the jury finds beyond a reasonab!e doubt that at iaast

R T o =i

e
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che statutory aggravating circumstance ex’sts and, after conydemtxon of any |

mitigating c;rcumstances, determmes that the sentence of death shouﬁd bei

imposed.” ;f

-Although we could end our analysis of whether the evidence supports an aggravating
drcumstance at this point, we find the evidence fully supports the other aggravating
circumstances unanimously found by the jury, as well. Rape is defined as: ™" 'the
act of anal, oral, or vaginal sexual intercourse with a male or female perscn
committed without the person’s lawful consent.” La. R.S. 14:41{A)}. Aggravated rape
is defined at La. R.S. 14:42, in pertinent part:

HNSZEE 42. Aggravated rape

A. Aggravated rape is a rape commitied upon a person sixty-five years of age or
older or where the anal, oral, or vaginal sexual intercourse is deemed to be without
fawful consent of the victim because it is committed [**145] under any one or
more of the following crcumstances:

(1) When the victim resists the act to the utmost, but whose resistance is overcome
by force.

(2) When the victim is prevented from resisting the act by threats [Pg 83] of great
and immediate bodily harm, accompaniad by apparent power of execution.

(3) wWhen the vif:tim is prevented from resisting the act because the offender is
armed with a dangerous waaparn..

{£) When the vichm Is upder the age of thirteen years. Lack of knowledge of the
victim's age shall not be a defense.
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As demonstrated by the jury's verdict during the guilt phase of the trial, the siate:
presented sufficient evidence to prove beyond a reasonable doubt that defendant
was engaged in the perpetration of the aggravated rape of a child who was under
the age of 12 when he killed this four year old victim. As previcusly stated,
sutficiency of the evidence was not urged as an assignment of error in this appeal.
Indeed, appellate defense counsel, during oral argurnent in this court, described the
state's evidence against the defendant as "overwhelming.” We agree.

In the guilt phase of trial, the jury learned that the defendant admitted to abducting
M.1.T. and taking her to an [¥*146] isolated area where he began to molest her.
Although he claimed that he could [¥1085] not recall what transpired thereafter,
he admitted that he came to himnself, alone, at his vehicle, with his pants unzipped
and his pocket knife missing. The brutally-assaulted body of M.3.7. was found in the
isolated area desaibed by the defendant. The evidence showed she had been anally
raped and repeatedly stabbed. Expert forensic analysis maiched the semen
obtained from = rectal swab of the victim to Reeves' DNA profile, with a statistical
probability of 1 in 256,000,000,000 (wriiicn). In addition, fibers consistent with the
victim's clothing were found in the defendant's car. A man-trailing dog alerted to
the passenger side of the defendant’s vehicle after receiving a scent exemplar of
the victim. We find the evidence supports the jury’s unanimous finding that the
defendant killed M.1.T. during the perpetration or attempied perpeliation of an
aggravated rape.

Finally, " %this court "has given the statutory aggravating circumstance of [Pg
84] heinousness a narrow construction, requiring ‘that to be valid there must exist
elements of torture, pitiless infliction of unnecessary pain or sericus bodily abuse
[**147] prior to death." Sizte v. Manning, 2003-1982 p. 67-68 (La. 10/19/04)},
885 So.2d 1044, 1103, cert. denied, 544 U.5. 967, 125 5.Ct. 1745, 161 1 Ed.2d
612 (2005); see also Siate v. Brogdeon, 457 So.2d 616, 530 (La. 1984), cert.
denied, 471 U.5. 1111, 105 &, Cf. 2345, 85 L. Ed. 2d 862 (1985). "Torture requires
evidence of serious physical abuse of the victim before death.™ Manning, 2003-1982
p. 69, B85 So.2d at 1104; State v, Sonnier, 402 So0.2d 650, 655 (La. 1981), cert.
denied, 463 U.S. 1229, 103 S.Ct, 3571, 77 L.Ed.2d 1412 (1583). In addition,
"Ttlhis Court has alse held that the murder must be one In which the death was
particularly painful and one carried out in an inhumane manner.” Manning, 2003~
1982 p. 68, 885 So.2d 8t 1103. A victim’s "awareness of impending doom” is
relevant to a finding of heinousness, Maniing, 2003-1882 p. 70, 885 So.2d at
1104. :

During the guilt phase of the trial, the jury was exposed to the exact manper h
which the defendant inflicted the fate] wounds upon M.J.T. The 4 year old victim
was stabbed 16 times. The victim's hands showed defensive wounds, revealing her
awareness of the assault, and her attempt to protect herself. The victim’s neck was
cut for two-thirds [**148]7 of its entire circumference. M.J.T.'s legs were scraped,
showing she had been dragged. Although she sustained multiple stab wounds in the
heart, the coroner testified that she survived for some time despite this incredible
trauma. »* We [Pg 85] find the evidence presented fully supports the jury's
unarimous finding of the remaining statutory aggravating circumstance, [*1086]
and that the offense was committed in an especially heinous, atrocious or cruel
manner,
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[ FOOTNOTES

. H
1184 The coroner's testimony on cross-examination in this regard was as follows: |

[Defense counsel: The wounds in the area of the heart would have killed this chiid 1

gvery guickly? |-

i Coroner: No, sir. That's the sad part, it wouldn't have. I think she suffered fotj

) §awhile, because -- the reason I say that is because the injuries that she hasf

Fmvoivmg the heart, as well as the iungs -~ if you were o be shot in the chest wﬂ:hI

'{ a shotgun, you have ten seconds worth of oXygen in your brain. I mean, thats]

1
,wrthout a hear‘ And the heart is a thick musc[e The heartis Ilke an mner tube Iff

e,

e e T e AR ) et b LTt T

any of you have everhada punc‘ure preof inner tube, the hear’t isa lot like that,|

iwhere you poke a hole in it and it has a tendency — the thlck muscle wall | |

L
|

[ [¥*149] closes. So, I think that she was alive for & period of time How Iong, Ij

£t o el
P

[don t know. It all depends an the duration and the time span between the s’tabi

it S

_wounds
S —

i

Lok |
:
i

) I

i Defense counsel: So, a four-year-old chllr* with f’ve stab wounds o the heart1

P A PRI SR O

J itself, you're saying wouid survive for some time?

Coroner. Yes, sir. Absoiu ely,

mv_mﬂt_n £ ot e s e,

\Vol. 41, p. 10224- 10225 i

(c) Proportionality to the Pena[ty Imposed in Similar Cases
#S ¥ rederal constitutional iaw does not require a proportionaiity review. Pulley v.
Harris, 465 U.S. 37, 104 S.Ct. 871, 79 L.Ed.2d 2% (1584). Nonetheless, La. Sup, CL
R. 28 § 4(b) provides that the district attorney shall file with this court a list of each
first degree murder case in the district in which the sentence was imposed after
January 1, 1976. This court reviews death sentences to determine whether the
sentence is dispreportionate to the penalty imposed in other cases, considering both
the offense and the offender.

The Sentence Review Memorandum submitted by the state reveals that; since 1976,
sixty-eight defendants have been charged with one or more counts of first degree
murder in the Fourteenth Judicial District. Of that number, nineteen have proceeded
. to trial on the charge of [*¥150] first degree murder. == Of thoese nineteen first
degree murder prosecutions, jurdes have returned verdicts of guilty as charged and a
[Pg 86] sentence of death on nine occasions. = Two of those convictions have been
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reversed and are awaiting retrial. = In six of those convictions, the death sentence
has been reduced to a life sentence on appeal or on federal habeas review, or the
defendant was found to be mentally retarded or incompetent to assist in his appeal.
== One of the nine defendants who was sentenced to death has been executed. »s

FOOTNOTES

13 In forty~ﬁve of those cases, the defendant was allowed to pIead guilty to Frst

At T A i e s

degree miurder with a life sentence, orto a iesser—mduded offense. In three cher-

cases, the bills of indictment were amended to second degree murder and

A BT AT L St g 1 ] et T S N

proceeded to triai on that charge. OF those three second degree murder]

£ v A PN

i prosecutions, juries found two of the defendants gullty as charged; the other

defendant was found to be not guﬂ’ty

1es One prosecution resuited in a determination that the defendant was not guilty

N |
'by reason of insanity. State v. Richard, 14th JDC Docket No. 3209-79.

ig7 State v, Lang[ey, 1995-1489 (La. 4/14/98), 711 So.2d §51, opinion af‘er

i [¥%151] remand 1995-489 (La. 4/3/02), 813 S0.2d 356, State v.. Langfey, 2004—:

T R —rs e s o e e ok wa e rins P

0269 (La. App. 3 Cir. 12/29/04), 896 So.2d 200; disapproved ofby, 2006~ 1541

P i 2 e T e T R R T

i (La. 5/22[07}, 858 So.2d 1160; Stai‘e V. CJSCO 2001~ 2732 (La 12[3/(]3) 861

So.2d 118, cert. denied, 541 U.5. 1005, 124 S.Ct. 2023, 158 L.Ed,Zd 522 (2004)3

138 State v. Engiish, 367 So.2d 815 (La. 1979); State v. Sylvester, 400 So.2d 54‘}

P T e b e e e T e Wt Y T o e e i

{La. 1981}, State v- Perry, 420 Sc.2d 138 {la. 1982}, Cert denfed 461 U.5. 961

YD I LU U U P SV S i i e 1] R e e

103 S.Ct. 2438, 77 L.Ed.2d 1322 (1983); State v. Dugar, 527 So.2d 307 (La

ir1988), DUng v. State, 615 Se.2d 1333, 1334 (La 1993); trans:erred to, 1953 718
{La. App 3 Cir. 10/5[94) 643 So0.2d 870, writ denfed, 1994-2712 {La. 6/30{95)
1657 So.2d 1019; State v. Cross, 1993-1189 (La, 6/30/95), 658 Sc.2d 6834
overruling recognized in State v. Jupfors, 2003-2425 (La. 6/25/05), 915 So.2d 291,1{
cert. denjed, 547 U.5. 1115, 126 S.Ct. 1940, 164 L.Ed4.2d 669 {2006); State v, !

Mitchell, 1994-2078 {La. 5/21/96), 674 S0.24d 250, cert. demed 519 U.S. 1043,é
1117 5.Ct. 614, 136 L.Ed.2d 538 (1995),,§

189 State v. Martin, 1993-0285 {La. 10/17/94), 645 So.2d 190, cert. denjed, 515
U.S. 1105, 115 S.Ct. 2252, 132 L.Ed.2d 260 (1995‘*,%
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From these facts, the [*¥152] defendant argues that the death penaity in the
Fourteenth Judida! District is imposed in a wanton and freakish manner, considering
the smail number of cases in which a jury in that jurisdiction actually imposes death.
we [*1087] However, we note that the vast majority of cases which have been
indicted as a first degree rmurder in this jurisdiction involve a killing during either a
robbery or a drug-refated offense. ** Children have been the victims in only four of
the sixty-eight first degree murder indictments. Onky one of the cases with a child
victim has facts [Pg B7] comparable with the instant case, State v. Langley. =2 After
an involved case history, Langley is currently awaiting retrial,

FOOTNOTES ’

'5_1_90 In addition, the defense contends the siate has falled to include several ﬁrstil‘

Ldegree murder prosecutions in its listing of cases, We agree there are pOSSIbIEr

i
i

omlssmns in the state's Sentence Review Memorandum, However, these OmlSSanSji

- ]
‘do not significantly impact our analysis here, considering the dearth of comparau]e{
r=~

| | cases thhln this jUI‘lSd[CUDI”! where the victim was a young chrlci killed during the|

J perpetratmn or attemptad perpetration of an aggravated rape

PN
}1 191 Forty—four of the sixty-efght [**153] indictments for first degree murder!

[ i

involved an aspect of robbery or a drug-related offense. |
| !

[

Egz See State v. Giovanni, 375 50.2d 1360 {La 1597%Y; appeal aﬁer remam:’ 409

N o T P T, b < o R e o e A A e T Py iy e P o e e

iSD,Zd 5583 [E_a 1982), a husband and wife were shot in their home and the hDusel

Iwas set afire. Therr mfant son penshed as wel, but the evidence that the mfant

r_—u-._n—_,

i B s et e —

i
*was also shot was mconclusxve The jury returned with a verd;ct of guilty as!

A o o e e s LS BT e s e |

it e

fcharged on three ceunts of first degree rnurder and sentenced the defendant to life. ;

T e o ——— e e e

llﬂ State v. Larson, 579 So.2d 1050 (La. App. 3 Cir. 1991), writ denied, 588 So 2d

'1T 10 (La. 1991), the defendant, who was babysitting & 17 month old nfant wasx

i
i charged with first degree murder in connection with the child’s deat"l At irtal, the

ey et oiam

defendant clalmed he had tripped and fallen down stairs with the child, accounung

—
ifor the Chi}d s Injuries. AJury convicted the defendant of manslaughter In State v.
Trahan, 14th 1DC Docket No. 10277-91, the defendant was indicted for first degree

byl T oLt ks

| murder but was allowed to plead guilty to cruelty to a juvenile. The ev:dence1

gshowed the defendant suffocated the victim while holding the victim too tightly m[

;'an attempt to stop the infant from crying. In State v. Langley, supra, [**154} thegz

s

State contends the defendant ejaculated into t"ie moturth uf the 6 Year ¢ old victim, ! '

fstrangled him, then stuffed the victim's body in a doset
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Given the scarcity of comparable cases in Calcasieu Parish, ™ Fthis court has held
that we may fook beyond the judidal district in which the sentence was imposed and
conduct the proportionality review on a stete-wide basis. A state-wide review of
cases reflects that jurors find the death penalty appropriate in cases in which the
‘victimn is & young child and where the murder is committed during the perpetration or
attemnpted perpetration of an aggravated rape. See State v. Connoffy, 1296-1880 p.
18 (La. 7/1/97), 700 So.2d B10, 823 (and cases dited therain, 1996-1680 p. 19 n.

11, 700 So.2d at 823, n.11).

The Uniform Capital Sentence Report ("UCSR™) and the Capital Sentence
Investigation Repert ("CSIR") indicate the defendant, Jason Reeves, is a white male
born on January 8, 1975, He was 26 years old at the time of the offense. Defendant
is unmmarried and has no children or other dependents. He was living with his mother
at the time he murdered M.1.7. '

Reeves is one of three childran bom to the on-again, off-again commen Jlaw union of
Judy Ann Doucet and [**155] Larry Manuel Reeves. The defendant grew up in the
rural community of LeBleu Settlement near Lake Charles and Iowa, Louisiana.

" .Reeves’ parents separated for a significant period of time during Reeves” early [Pg
88] childhood, during which time his mother married Dennis Motf, whom Reeves'
mother described as emotionally abusive to her and her children.

One of Reeves' siblings, Patricia Renee, was kilied in a tragic accident in 1986, whan
Reeves was ¢ or 10 vears old. His other sibling, Ronald Wayne, Is currently serving a2
life sentence at the state penitentiary for a murder he committed in 1994, Reeves
was sexually abused by a friend of the family, George Reed, when he was 14 years
oid. Reed was charged with the aggravated rape of Reeves, but was allowed to plead
guilty tc aggravated crime against nature.

[*1088] Reeves' parents indicated Reeves suffered from headaches and black outs
from the time he was a small child but denied any mental health problems. He is of
medium inteiligence, with an IQ within the 70 to 100 range. Reeves dropped out of
school before completing the 7th grade, where he was a below average student
academically and a disciplinary preblem. He has not obiained a2 GED. He has

[**156] no other formal education or job training.

Reeves' past employment history is described in reports generally as "various lzbor
positions” of unknown duration. For an unknown period of time, Reeves worked as a
-deckhand for an oil field relateéd company. He was working as an insulator for an
insulation company at the tirne he murdered M.1.T.

At trial, the defense presented extensive evidence of Reeves' character and
behavioral disorders, both to challenge the validity of the confession and in the
penalty phase as mitigation. According to an expert forensic psychologist, Reeves
suffers from major depression and mixed personality disorder, with borderline and
anti-sodial personality traits. Another defense expert related that the defendant
exhibits emotional instability, volatile interpersonal relationships, anger, mood
swings and impulsivity. However, Reeves does not suffer from a mental disease ar
[Pg 89] defect which would prevent him from being able to distinguish right from

. wrong.
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Reeves had a prior criminal history. The UCSR and CSIR relate that Reeves had two
juvenile adjudications for burglary, one occurring June 11, 18921, ard the other
occurring June 17, 1951, On Oclober 10, 1991, [**157] he was adjudicated a
delinguent and sentenced to four years at a juvenile detention fadility. ** His adult
recerd includes a conviction for indecent behavior with a2 juvenile, which eccurred on
January 3, 1996. He was sentenced t6 four years hard labor, with three years of the
sentence suspended. His probation for this offense was revoked on May 5, 1897,
when he pleaded quilty to another charge of indecent behavior with a juvenile, with
this offense cccurring on March 2%, 1997, He was sentenced to four years and was
released from incarceration on March 29, 2001, after serving the entirety of his
sentence, The CSIR shows that &t the time the report was completed, Reeves had
two pending charges for obscenity, as welt as simple battery and oiminal trespass.
As previously stated within this opinion, Reeves' conviction for attempted simple
escape was reversed on appeal.

'FOOTNOTES |

103 The CSIR add;tlonaﬂy shows he commltted the offense of possession of stolen }

B
jthmgs for which he was ad]ud[ca:.ed delinquent in 1989; the offense of remammgl

e T T T e T e I T b LT =i st

|a1"ter forbmden for which he received a d:sposmon of SIX months pro bation in |

AL S G e T TR

S e AL L —ap et

'[1989, and the offense of theft, for which he was adjud[cated delingitent in 1990.}_

In [**158] the UCSR, the trial judge noted, in answer to whether the sentence is
disproportional: "As to comparing this case with other cases, this is clearly the worst
factual case scenario presented to this Judge to date.” = A comparisen of this case
with other, similar, first degree murder cases in the state as a whole convinces this
court that the death sentence imposed in this case is not a disproporticnately harsh
sentence, considering the offense and the offender.

'FOOTNOTES :
.

1z4 Uniform Capltal Sentence Revnew Section D(7}, "General Consleemmons

[Pg 30] BPECREE

For the reasons assigned herein, the defendant's convicion and sentence are
affirmed. In the event this judgment becomes finat on direct review when either:
_[*1089] (1) the defendant falls tv petition timely the United States Supreme Court
for certioran; or (2) that Court denles his petition for certicrari; and either (a) the
defendant, having filed for and been denied certiorari, iails to petition the United
States Supreme Court timely, under their prevailing rules, for rehearing of denial of
certicrari; or (b} that Court denies his petfion for rehearing, the trial judge shall,
upon receiving notice froem this court under La.C.Cr.P. art. 323 [*¥*159] of finality
of direct appeai, and before signing the warrant of execution, as provided by La. R.S.
15:567(B), immediately notify the Louisiana Public Defender Board and provide the
Board with reasonable time in which: (1) tc enroll counsel to represent defendant in
any state post-conviction proceedings, if appropriate, pursuant to its authorfty under
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La. R.S. 15:169; and (2) to litigate expeditiously the claims ralsed in that original
- application, if filed, In the state courts.

~“AFFIRMED.
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NOTE TO PUBLISHING COMPANIES: THIS APPENDIX IS NOT PESIGNATED FOR
PUBLICATION IN ANY PRINT OR ELECTRONIC FORMAT.

SUPREME COURT OF LOUISIANA

No. 2006-KA-2419 MAY 0 5 2008

STATE OF LOUISIANA

.

JASON MANUEL REEVES

UNPUBLISHED APPENDIX
The appendix in this case contains this court’s analysis of the rernaining
assignments of error, not treated in the published portion of this opinion, raised by the
defendant, Jason Reeves.
PRETRIAL ISSUES

Assignments of Error 46-56 _
Denial of Motion to Suppress Statements

1.  Defendant’s statements were not coerced

The defendant asserts that inculpatory statements he made while ipitially in
police custody were obtained through extreme psychological apd emotional coercion.
The defendant specifically points to a variety of factors as being unconstitutionally
coercive. Finally, the defendant contends that the staternents, admitted at trial, should
have been suppressed, and that their consideration by the jury Is reversible etror.

Although the defendant does not specify which statements were Involuntarily
obtained, his arguments refer generally to the videotaped statements obtained from
the defendant while in initial police custody. Other statements made by the defendant
to law enforcement officers after the videotaped statements were made, while the
defendani was in custody over the course of months while awaiting trial, and admitted

in evidence at irial, are not addressed or chalienged, and will not be considered here.
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As stated in the fact section in the published portion of this opinion, Reeves
initially denied involvement with the missing victim, MLI.T. Reeves first told officers
he left work at 3:00 p.m. on November 12, 2001. He told them he stopped to geta
soda at a store, but then wént home whete be watched o television prograrm and teok
a bath. Reeves repested this story tﬁmughout initial questio mng

As officers pointed out discrepancies and information obtained through their
continuing investigation, Reeves expanded bis story to admit that he had stopped at
the Moss Bluff school earlier in the day. However, he told officers he was only
turning around in the parking lot while on his way to visit family. Later, he admitted
that be spuke with several young girds at the school and asked the girls if they were
familiar with one of his cousins who hag attended the school. He also later admifted
that he had been doving arcund the trailer park where M.J.T. lived with her family.
He claimed the reason he was at the trajler par?; was that he was Jooking for a former
co-worker who drove a black truck with whom he wished to speak abeut- obtaining
work offshore. At this point, Reeves admitted be had seen children playing in the
trailer park and, uitimately, that he spoke to the children in an sttempt to fing his
former co-worker.

Throughout this questioning, Reeves stated that he was not concerned or
worried. He specifically indicated that be had nothing about which to be scared. His
body language on the videotape shows that he was sitting back in bis chair calmly,
arms clasped in front of him with his elbows wide. He mentioned having meals,
cigarette breaks and getting sleep.

After ML1.T."s body was found and Reeves was confronted with pictures ofher
brutally assanited body, the subsequent videotape shows Reeves hunched in his chair

with his head down. He made only occasional eye contact and had his arms tucked
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close to bis body. At this time, Reeves admitted that M.J. T rode with bim in his car
and that he spoke to her about animals. He admitted that he took M1 T. to the
cemetery, sat with her by his sister’s grave, helped M.IT. over a fence into the
surrounding woods, whittled a stick and talked to-M..I T about rabbits. He claimed
be then blacked out and that thé next thing he remembered was gefting back into his
car 2t the cemetery, feeling scared, with his pants undone.

Further interrogaiion yielded Reeves’ admission that he thought he may kave
stabbed ML.J.T. with his pocket knife, with which he had been whittling, But that he
did not know where his knife was now. Reeves speculated that he may have thrown
the pocket knife in the cemetery on his way back to his car. Reeves also speculated
that be mey have taken off M.1.T.’s pants and shoes in the woods. He admitted that
she was probably crying and asking o go home, and thaf he bad told her several times
he would take her home.

Reeves clatmed he first became aware of himself while on his way home from
the cemetery when bis car ov&hcatcd, Hetold the officers he had blacked out before,
and the last time this lad ocourred, be had become angry while visiting his sister’s
grave. He had only been shocked back to reality on that previous occasion when he
was involved in a minor traffic accident afier leaving the cemetery.

Reeves stated he felt guilty for his sister’s death because they argued the day
she died. He said be bad been having problems with anger ever since his sister’s
death and that, when be was angry, he wanfed to take it out on anyone who .Was
arcund him. Reeves adinitted he had been very angry when he was with MLI.T. at the
cemstery.

Prior {o intal, Reeves filed fwo tmotions to suppress evidence. One molion

sought fo suppress inculpatory staterpents made by him, which will be addressed
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herein, and the other suppression motion concerned the physical evidence ubiained
from his person, which will be discussed wnder another section of these assignments
of error. The meotion to suppress his siatements was supplemented several fimes,

Adfter testirnony was adduced over the coutse of several hearings, the district
court denied Reeves’ motion to suppress statements and determined that the custodial
statements at issue were admissible in evidence at irial, subject to redaction for other
criznes evidence. In written reasons signed on October 30, 2002, the then-presiding
district judge evaluated each specific ground upon which the defendant based his
claim of coercion and concluded:

[2ln examination of the totality of the circomstances in this case—even

the cumulative effect of ali the defendant’s allegations considered

together--firmly establishes that the defendant’s statements were freely

and voluntarily made and were not the result of the influence of fear,

duress, Intimidation, menaces, inducemeits, or promises.’

The court of appeal affinmed the district court after a thorough review of the facts and
law, after defense writs were taken to review the suppression ruling.”

Before a confession may be admitied into evidence, the state has the burden of -
affirmatively showing the statement “was fiee and voluniary, and not made under the
influence of fear, duress, intimidation, menaces, threats, inducemenis or promises.”
La. R.5.15:451; La. C.Co.P. art. 703(D}. Ifthe statement was rﬁade during costodial
irterrogation, the siate additionally nmst show the defendant was advised of, and
lwaived, his constitutional rights. Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602,
16 1. Ed 2d 694 (1966); State v. Manning, 2003-1982 p. 14{La. 10/19/04), 885 So.2d
1044, 1066, cert. denied, 544 1].5. 967, 125 5.Ct. 1745, 161 LEd.2d 612 (2005}, In

Miranda, the Supreme Court:

! Vol 5,p. 1144-1146.

2 Vob 10, p. 2426-2449; State v Reeves, 02-1427 ofw 03-43 (La. App. 3 Cir. 5/7/03) (oot
designated for publication). :
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promulgated a set of safeguards fo protect the there-delineated

constitutional rights of persons subject to custodial police interrogation.

In sum, the Court held in that case that unless law enforcement officers

give certain specified warnings before questioning a person in custody,’

and follow certzin specified procedures during the course of amy

subsequent interrogation, any statement made by the person in custody

cannot over his objection be admitted in evidence against him as a

defendant at trial, even though the statement may in fact be whelly

voluntary.
Michigan v. Moseley, 423 U.S. 96, 99-100, 96 §.Ct. 321, 324-325, 46 L.Bd.2d 313
{1975). The Miranda holding “protects an individual’s Fifth Amendment privilege
during incommunicade interregation in a pelice-controlled atmousphere, State v
Taylor, 2001-1638 p. 6 (La. 1/14/03), 838 So.2d 729, 739, cerr. denied, 540 U.S.
1103, 124 S.Ct. 1036, 157 L.Ed.2d 886 (2004). This court has held that “{wlhen
claime of police misconduct are raised, the state must specifically rvebut the
allegations.” State v. Blank, 2004-0204 p. 10 (La. 4/11/07), 955 S0.2d 90, 103, cert.
denied, __U.S.__, 128 S.Ct 494, 169 L1.Ed.2d 346 (2007}

Trial courts are vested with great discretion when ruling on a motion io
suppress. Consequently, the ruling of a trial judge on 2 motion to supptess, including

 eredibility determinations made therein, will not be disturbed absent an abuse of that

discretion. State v. Leger, 2005-0011 p. 10 (La. 7/10/06), 936 So.2d 168, 1?2, cert.
denied, 549 .S, 1221, 127 5.Ct. 1279, 167 L.Ed.2d 100 (2007); Blank, 2004-0204
p. 10, 855 So.2d at 103, “When deciding whether a statement is knowing and
voluntary, a court considers the totality of circumstances under which it is made, and
any inducement is merely one facior in the analysis.” Blank, 2004-0204 p. 10, 955
So0.2d at 103, Although not required to do so, an appeliate court may review the

testimony addoced af trial, in addition to the testimony adduced at the suppression

* “The warnings must informs the person in custody *that be has the right to remain sitent,
that ariy statement he does make may be used a5 evidence against him, and that he has aright to the
presence of an attorney, either retained or appointed.” 384 ULS,, at 444, 86 8.Ct, af 1612.” This
footnote is in the original gnotasion
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hearing, in determining the correctness of the trial court’s pre-trial ruling on a motion

to suppress. Leger, 2005-0011 p. 10, 936 So.2d at 122; Starev. Sherman, 2004-1019
(La. 10/29/04), BR6 So2d 1116,

In this case, the defendant does not contend that he asked for, and was denied,
counsel during his cusiodigi interrogation by police. Rather, the defendant contends
that the circumstances of the guestioning were unconstifutionally coercive. We will
dis;cuss each of the circumstances raised by the defendant.*

A.  Length of the intervopation

The defendant contends that he was held and interrogated for over forty-eight
hours, the first twenty-four hours of which consisted of a relay sertes of intevogators.
Reeves argues these hours of reientless interrogation were inherently coercive.

In Blank, this court noted that, other than condemning as “inherently coercive”
36 hours of virtually continuous interrogation, the Supreme Court has not clarified
the point at which the length of time of an interrogation renders statements obtained
thereby io be involuntary. Id., 2004-0204 p. 13, 955 So.2d at 1083, citing Asherafi +.
Tennessee, 322 1U.S. 143, 154, 64 S.Ct. 921, 88 L. Ed. 1192 (1944}, BFlank observed
that “{iln mmost state cases, confessions obtained after quite lengthy interrogations
have been held to be voluniary and hence admissible.” Id., 2004-0204 1. 13, 955
So.2d at 105 (citatibns omitted).

In Blank, the defendant was interrogated continuously at a sheriff's substation
for 12 hours. Like Reeves, Blank accompanied the officers to the station voluntarily
apd dented involvement in any of the murders at issue in that case for the first six
hours in which he was in police custody. fd., 2004-0204 p. 12-13, 855 So.2d at 104-

105. While not dispositive on the issue of whether the confession was illegally

4 Not all of the factors raised here were raised in the district court prior to tral; pevertheless,
we will review each factor.
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coerced, this court found that the officers’ administration of Miranda warnings nine
times during the interrogation weighed in favor of the state on the issue of
vé’iuntariness. ., 20040204 p, 14-15, 955 S0.2d at 105. In addition, Blank wes
allowed to goto the restroom and drink sodas throughout the interrogation. Although
Blank stated he was tired and cold, and indicated he was suffering intermitiently with
back paln throughout the imterview, Blank never 1"equestéd to terminate the
interrogafion nor did be ever invoke any of his Miranda rights. Id.

Applying the law o the facts of this case, we find the record shows that the
duration of the interrogation, without more, did no’é render involuntary Reeves’
inculpatory stztements. Blank, 20040204 p. 13, 955 S0.2¢ at 105. We note that
Reeves was informed of his constitutional rights while still at his bouse, before
sheriff’s deputies asked hitn any questions. Reeves consented to taking a polygraph
examination and drove his own vehicle to the Calcasieu Parish Sheriff's Office
(CPS0). Oncethers, Reeves was again iﬁfou:ned of his constimitional rights. Reeves
signed Miranda forms acknowledging his rights and waiving them throughout
questioning. At no time during the police guestioning did Reeves assert his right to
an aftorney or seek to call a halt to the intemogation. Although Reeves was
guestioned, on and off, during the first twenty-four hours that he was at the CPSO,
he dented involvement in the disappearance of M.J.T. throughout that time period.
He was allowed to eat, to drink sodas, to smoke 2 cigaretie and to return o his celi
after his arest on an outstanding warrant. Tmaportanily, Reeves made no inculpatory
statements during the first twenty-four hours of questioning.

Furthet, the re:corﬁ shows that for a significant period of time, ffom 540 pm,
on November 13, 2661, until 11:00 a.m. on November 14, 2001, Regves was not

questioned. The inculpatory statements made by Reeves were made after this period
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of ime during which he was allowed to sleep, to meet with his mother, and to eat.
Under these circumstances, we find that Reeves has not demonsirated coercion
resulting from the duration of police questioning. This claim lacks merit.

B.  Threats fo Kill Reeves’ Dogs

Reeves asserts that Detectives Benovich and Zavnbrecher threatened to kill his
dogs to coerce him into admitting that he was involved in the disappearance of the
victim. Atthe suppression hearing, the detectives admitted that they told Reeves that
hkis dogs, which he acknowledped were mean,® might bave to be killed in order to
obtain hair samples to prove that MLI.T. had been in his vehicle. Both detectives
testified they did not view these staternents as threats. Detective Benovich testified
the statement was made to impress upon the defendant the serious nature of the
investigation. Detective Zaunbrecher testified she believed the statement to be one
of fact, and a real possibility, due to the fact that obtaining hair samples from thesé
dogs for testing was a legitimate law enforcement concern. The defendant testified
at the suppression hearing that the detectives” statements had bothered him.

The trial judge ruled as follows on this issue:

The defendant testified that he was “bothered” by the detectives’

assertions that they would have to “put down his dogs™ to obtain bair

samples. He in no way asserted that this caused him so much concern

that his will was overborne and he confessed. Indesd throughbout the

recorded portions of his statements, he does not even manifest that he

was bothered by it. The defendant has woefully failed to show that any

such assertions rendered his statements involuntaty. Although concerns

that the police will inflict harm on another can be a factor in a

voluntariness analysis, Stafe v. Wilnts, 449 So.24d 442 (La 1984), the

facts of this case do not begin to approach the seriousness of the facts in

Wilms and that confession was found to be volantary.®

Adter reviewing the videotaped statement, the court of appeal concurred with

% See 1™ Supp. Vol I, p. 123, 138, At trial, Deputy Mary Piemrotti stated that Reeves had
“geven or eight dogs, very, very large dogs” which staried barking when officers pulled up at the
Reeves’ residence. Vol. 38, p. 9400. She described the commotion es “very loud™ Jd.

€ Vol 5, p. 1144
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thetrial court observation. “Defendant showed little or no response to the statements;
his demeanor was passive. We find no ervor with the ttial court’s conclusion that
Defendant’s statementis were not coerced by alleged threats to his dogs,™
Fesr that police will inflict harm on someone, or something, other than the
defendant s a factor fo be considered in determmining whether a confession is
voluntary. Wilms, 449 So.2d at 444. In Wikns, the defendant and two others were
apprehended by police as théy fled toward their van in a parking lof near the
restaurant where two men were robbed at gunpoint. The defendant’s wife, who was

walting in the van, and who was two and a half months pregnant, was inexcusably

struck in the stomach by an arresting officer. Upon being informed of these facis by

Wilms, and being informed by Wilms® wife that she was bleeding and in pain, Wilms’
interrogator told Wikms he would see what he could do about getting Wilms” wife to
a2 doctor. Although Wilms testified that he was afraid his wife would not receive
medical attention in the absence of bis inculpaiory statement, this court found the
statement to be voluntanly made and admissible in evidence:

Wilms was no doubt concerned about hiz wife and esperienced

psychological pressure in this regard. - However, he was no doubt aiso

feeling pressure as a result of being apprehended in front of a restaurant

ag a suspect in an armed robbery. One of his comnpanions had a gun,

The eyewitnesses were there. This was Wilms® first felony. Moreover,

he probably felt responsible for baving exposed his wife and child to

such a Tisk.
Wikns, 449 So0.2d af 445,

Our review of the videotape confirms the observations of the district court and
the court ofappeal. Although Reeves suggested to officers that his mother conld help

them obtain hair from his dogs, he does not appear upset by, or even concerned with,

the staterments by the detectives that the dogs might have to be killed in order to

7 Vol. 10, p. 2434,



obtain bair samples. Contrary to bis suppression hearing testimony that he was
“bothered” by the detectives’ suggestion, his demeanor on the videotape fails to
support an assertion that this concern was sufficient to overbear his will and coerce
a confession from him.® Thig claim lacks metit.

C.  Useof Polygraph and Its Results

The defendant complains that the interrogators used the polygraph examination
and its Tesulis as a “third-degree” iﬁtermgaticn factic. Reeves testified at the
suppression hearing that he did not want to take a polygraph test, but officers fold him
he could either take the test voluntarily, or they would obtain a warrant to make him
take the test.” After taking the test, and while still in the interview room, Reeves was
told or overheard theﬁoiygraph exatginer announce that the regults indicated Reeves
kidnapped and murdered M.LT.1® |

The record shows that Reeves was informed of his congtimtional rights while
at his house, before he was asked to submit to a polygraph test'" Reeves drove
himself to the CPSO and voluntarily agreed to a polygraph examination.” Reeves
was apain informed of his constitutional tights before he was given the test and
waived them on a written rights form.” Under similar circumstances, where a
defendant is advised of his constitutional rights and waives them before submiiting
to a polygreph examination, this court has upheld the admissibility of the defendant’s

subsequent statement as voluntary. Blank, 2004-0204 p. 18-20, 955 Se.24d at 109-

® 1% Gupp. Vol. 1, p. 138.
® 1* Supp. Vol. 1, p. 119.
® d, p.120.

Vol 14, p, 3313,

" Vol. 14, p. 3314,

5 Wol. 14, p. 3338-3339.
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110, This claim has no merit,

D.  Temperatwre Control and Nit;.oti ne

The defendant clatms that interrogators used temperature control and picotine
withdrawal as interrogation devices. The defense admits there is little evidence in the
record Tegarding this issue.

The record shows that Reeves was arrested on an outsiandiﬁg warrant from
Acadia Parish at approximately 11:40 a.m. on November 13, 2001. He was placed
in a holding cell at the Calcasien Correction Center on suicide watchin a paper gown.
When Detective Zaunbrecher went to see Reeves at 5:10 p.m. that day in order to
. obtain his consent to search his residence again, Reeves complained that he was cold.
Reeves also complained that he had not been allowed to smoke a cigarette. By 5:40
p.am., the detective had relayed Reeves’ complaint to bigher authorities, who
authorized the detective to give Reeves a blanket and tc allow him to smoke a
cigarette. ™

The defendant claims that Detective Zeaunbrecher’s mentioning of these
courtesies the next moring prior to further questionir;g was improperly coercive.
Undoubtedly, Detective Zaunbrecher sitempied to establish a rapport with the
defendant by pointing out what she had done to help him be more comfortable.”* We
{ind pothing uﬁdui}r coercive in that exchange.

Moreover, at irial, Detective Primeaux testified that he transported Reeves from
the hospital, where Reeves voluntarily suppiied physical evidence, back to thejail on
November 13, 2001. According to Deteciive Primeaux, they amived back at the

correctional center at 4:25 pm.'® According to Detective Zaunbrecher, Reeves made

" Yol 14, p. 3307-3399.
'* See 1% Supp. Vol 1,p. 34.
Vol 39, p. 9567,
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his complaints to her at 5:10 p.m."” She had obtained authority to resolve Reeves’
complaints by 5:40 p.m., when she left the sheriff’s office. Consequently, at the most,
Reeves was uncomivriable for approximately an hour and 2 helf. Nothing in the
record supports the defendant’s claim that temperature control or nicotine withdrawal
were used s interrogation techpigues. Instead, the record shows that officers, for ihe
most part, tried to accommodate Reeves® reguests whepever possible. See Blank,
2004-0204 p. 16-17, 955 So0.2d at 107-108 (“_for the most part, officers
accommodated defendant when possible, providing him deinks, allowing him to use
the restroom and heating the interrogation roem. and he was allowed to émoke
before he confessed fo any crimes.). This claim lacks merit.
‘E. Ezbortations {0 Tel} the Truth/Promises of Assistance
Reeves contends that the interrogators repeatedly used exhortations to tell the
iruth in an effort to secure a confession. In analyzing this factor, the distnct court
ruled:
A 1ild exhortation to tell the truth, or a remark that if the defendant
cooperates the officer will “do what he can” or “things will go easier,”
does not negate the voluntary nature of the confession. ... Absolutety no
promises were made to the defendant; reminding someone to let their
conscionce be their guide is not only not an improper influence, it is the
right thing to do."®
The court of appeal agreed that, under the totality of the circumstances presented
herein, there was no error with the inal court’s conclusion that the defendant’s
statements were voluntary and not the product of coercion, threats, inducements, or

promises.”” The court of appeal specifically noted the defendant’s testimony at the

suppression hearing:

" Vol. 39, p. 9573-9576
¥ Vol. 5, p. 1144 (citations omitied).
® Val. 10, p. 2437,
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Defendant testified at the hearing on his motion to suppress that the
deiectives told him ihat he could help bimself and make things right— -
they did not tell him how, but he understood it to mean that he could
affect the outcome of his case. Yel, on cross-examination, he could not
explain why the detectives’ comments had bothered him. In fact, he
atdmitted that the detectives’ statements about helping himself did not

influence him to talk, stating, “That had nothing to do with the
statement.™

This conrt has previousty held that “{shatements by police to a defendant that
he would be better off if he cooperated are not ‘promises or inducements designed to
extract a confession.” State v. Robertson, 1997-0177p. 28 (La. 3/4/98), 712 S0.2d
3,31, cert. denlied, 5250U.5.882,1195.Ct. 190, 142 L.Ed.2d 155 {1998), citing State
v. Lavalais, 1995-0320p. 7 (1 1/251’96), 685 S0.2d 1048, 1053, cert. denfed, 522U S.
825 LTI88.CL 85,139 L. BA2d42(1997) {“Add%tionally, aconfession is not rendered
inadmissible by the fact law enforcement officers exhort or adiure an accused to tell
the truth provided the exhortation is not accompanied by an inducement in the nature
of a threat or one which implies a promise of reward.”).

There is nothing in the record to suggest Vthat Reeves was threatened or
promised acything for his statement. All of the officers who participated in Reeves’
interrogation denied either threatening him or promisiﬁg bim anything in exchange
for his statements. In addition, as found by the court of appeal, Reeves testified atthe
suppression hearing that the detectives® exhortations that it was “time to tell the truth”
“had nothing to do with the statement” which he ultimately made.® This claim has
no merit.

F.  Permission to Speak with his Mother

Reeves asserts that interrogators told him he would only be allowed to speak

with bis mother if he confessed to the crime. The defense contends that this was an

1
1% Supp. Vol 1, p. 138
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upconstitutional inducement.

The basis for the defendant’s contention appears o be a portion of Agent
Dizon’s suppression hearing testimony. The record shows that Agent Dizon tegtified
that after ML1.T."s body had been found, he entered the interview toom with pictures
of the crime scene. In addition to bluffing Reeves by stating that a fingerprint had
been found which police could identify as his, Agent Dixon told Reeves that he
needed to tell the truth. Agent Dixon told Reeves that the police were going to be
able to make a case against him with evidence from the crime scene whether he
cooperated or not.? Thereafter, the foliowing testimony was adduced:

Dixon: At that point in time he said that he wanted to speak to his mother. I
toid him that I would call his motber. I asked him - - I said, “Do you
promise to tell me the truth?” And be said ke would tell me the truth.
{ then left the room 16 notify his mother.

‘Prosecutor: Then what happensd?

Dixon: After we notified the mother, I came back in and told him that his
mother had been contacted. He needed to get his husiness staight And
at that point in time he commenced to - - and, in fact, confessed to the
fact that he had picked her up [the victim] and taken her out fo the
cemetery.”

Al trial, Agent Dizon testified differently on the fiming of Reeves’ request and
the agent’s request that Reeves tell the truth. Agent Dixon’s {rial testimony was that
ke brought the photos of M.IT.’s body and a picture of a fingerprist on a palinetto
leaf into the interview room as a strategy to move Reeves from hbis position of

denial.® After Reeves saw the pictures, Agent Dixon stated that Reeves® body

language changed entirely, with Reeves hanging his bead, looking toward the floor,

2 ol 14, p. 3419-3420.
ol 14, p. 3420,

# Vol. 39, p. 9716,
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and shaking his head in an up and down motion as if in affumation™ Agent Dixon
asked Reeves if he would now tell hira the truth, and Reeves agreed that he would *
Agent Dixon testified he then told Reeves:

I don’t want you to tell me what I want to hear, I want you to tell me the

truth.” And he said, yes, he would. 1said, “And you promise me you're

going to tell me the froth?” Andbe said, “Yes.” Then he asked to speak

to his mother”
Agent Dizon told Reeveg;

...that talking to his mother wasn't going to do any good, but hie had the

right fo talk to her. That tatking to her was not going to change the facts

of the case, whatever they - - what had aiready happened had happened.

But that if be requested o tatk to her, ['d attempt to go contact her
Agent Dixon lefi the interview room and asked that officers contact Reeves’ mother,
Once that was accompiished, and Agent Dixon made a few phone calls, he returned
to tﬁe interview room where Detectives Zaunbrecher and Benovich were still
questioning Reeves.”

- Ageni Dixon’s tnial testimony agrees with that of Detective Benovich at the
suppression hearing, According fo Detective Benovich, both he and Agent Dixon
tried to keep Reeves talking after he asked to speak with his mother, but Reeves
refused. On both direct examination and cross-examipation, Detective Benovich
insisted that Reeves was not questioned again until after he spoke with his mother.

When Reeves testified at the suppression hearing, he did not indicate that his

staternent was induced by a promise to see his mother, Instead, the only thing ke said

 Vel. 39, p. 9717

* Vol 39, p. 9718.

® 1d

* Jd.

® Vol. 39, p. §718-9719.

® 3% Supp. Vol. 1, p. 11, 13, 16-17.
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in connection with his mother was: “They stopﬁed the tapes and sald my mother was
there fo see me.”®

Far from being an inducement to ake a statement, the record shows the police
were accommodating Reeves® request to speak with his mother, for the second time
that day, before he confessed to having been with the victim. > See Blank, 2004-0204
p- 16-17, 955 So.2d at 107-108 (“.for the most part, officers accommodated
defendant when possible, providing bim diinks, allowing him 1o use the restroom and
heating the interrogation room . . . and he was allowed to smoke before he confessed
to any crimes.). The defense’s characterization of this issue 15 not supporied by the
record. This 1ssue has no merit.

2.  Reopening the Motion to Suppress

The defendant’s atternpt to suppress the inculpatory statements be inade during
custodial interrogation were denied prior to the first trial. After his first trial, and
prior to retrial, the defendant filed a motion to reopen the motion fo suppress,
claiming there were additional facts, disclosed during the first trial, and new law,
which the originally-presiding judge had not been able to take inte consideration in
denying the suppression motion and in Bnding the defendant”s inculpatory statements
admissible.* Specifically, as far as additional facts, the defendant claims that defense
testimony in bis first trial shows he has cognitive defects which made the “{atigue
factor” of his interrogation greater, in addition to major depression and post-traumatic
stress disorder. The defense asseris these factors combined to mske Reeves

especially vulnerable to coercion during the officers’ questioning. As faras new law,

3 19 Supp. Vol. 1, p. 125,

% Asalready discussed, on November 14, 2001, Reeves met with his mother inthe morning.
See Vol 39, p. 9577,

® See Vol 17, p. 4020,
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the defense contends thet there are strong grounds to believe that the holding of the
newly-decided Aissouri v. Seibert, 542 1U.8. 600, 124 S.Ct 2601, 159 1. Ed.2d 643
(2004) was violated during his interrogation.

The reopening ofa suppression motion %ests within the sound discretion of the
trial court. State v. Green, 1994-0887p. 18 0. 15 (La. 5f22/§5), 655 50.24 272, 284
n 15, In Manning, 2003-1982 p. 26, 885 So.2d at 1074, this court held that “... low
intellect, moderate mental retardation ot diminished mental capacity does notper se
and invariably vitiate capacity 1o make a2 free and voluntary statement or a knowing
and intelligent Afironde waiver.” Even assuming the truth of the defendant’s
conten_tinn as to his cognitive deficits, voluniariness is determined on a case by case
basis, under a totality of the circamstances. Id., 2003-1982 p. 26, 885 So.2d at 1475,
Under the totality of the circumstances presented here, there was no abuse of the trial
cowrt’s discretion in denying the motion to reopen the suppression hearing with
regard to the defendant’s claim that his alleged cognitive deficits enbanced his fatigue
during questioning. As previously noted, the defendant did not make inculpatory
statements during the initial intensive questioning; inculpatory statements were made
ohly after a period of sleep, food and two visits with his mother.

Nor do we find an abuse of discretion in the frial court’s denial of the motion
to reopen the suppression hearing ob the ground of new law. In Seibert, supra, the
Supreme Court denounced a police interrogation tactic of “question first, Mirandize
lates” in which officers initially questioned 2 suspect without isfonming the suspect
ofhis or her constitutional rights, After a confession was obtained, the officers would
take a break. After the officers returned for additional questioning, only then would
they advise the suspect of his or her rights under Miranda and obtain a signed waiver

ofthoserights. As we discussed in Leger, 2005-0011 p. 28, 936 So.2d at 133, “{tihe
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Court found that a midsiream recitation of Miranda warnings could not comply with
_the object of Miranda, i.e., that the “warnings effectively advise the suspect that he
bad a real choice about giving 2n admissible statement at that junciure.”™* Seibert

cationed:

Vpon hearing warnings only in the aftermath of interrogation and just

after meking a confession, a suspect would hardly think he had 2

gemiine right to remain silent, lef alone persist in so believing once the

police began to lead him over the same ground again.™

In the present case, the record shows that the circumstances presented here are
factually distinguishable from those in Seibert. Here, Reeves was Mirandized before
be left his house, immediately prior to questioning, as well as several times
throughout the interrogation process. He also signed rights forms to formally waive
his copstitutional rights throughout the interrogation. There was no Miranda
violation in this case and no sbuse of the trial court’s discretion in denying the motion

to reopen the motion to suppress.

Assigrnments of Error 57-59 -
- Legality of Initial Detention

The defendant contends thal Reoves’ inculpatory statement while in police
custody wes the fruit of an illegal arrest. Reeves argues that he was effectively in
custody from the time he began to drive to the station escorted by two patrol cars.
Alternatively, Reeves asserts he was under amest fiom the fune the polygraph
occurred, and not the next day when he was formally arresied on an outstanding
warrant. Reeves contends that, regardless of exactly when he was placed under
arrest, interrogation was initiated prior o a time when the officers believed they had
probable cause for his arrest. Finally, Reeves contends that when he was ultumately

formally arrested on an outstanding warrant, the waitant was facially invalid.

¥ See Seibert, 542 U.8. st 612, 124 S.Ct. at 2610

3 Seibert, 542U.S. at 613, 124 S.Ct at 2611.
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With regard to statements as fruit of an illegal arrest, this court has previously
held, in State v. Fisher, 1997-1133 p. 11 (La. 9/9/98), 720 S0.2d 1179, 1185:

Statements given during a period of illegal deteation are inadmissible,
even though voluntarily given, ifthey are the product of illegal detention
and not the result of an independent act of free will. Florida v. Royer,
460 .S, 491, 501, 103 S.Ct. 1319, 75 L.Bd.2d 229 (1983); Brown v.
Illinois, 42217.8. 590, 95 5.Ct. 2254, 45 LEd.2d 416 (1975).

The fact that the accused would not have made a staterent "but
for™ the itlegal arrest does not alone establish a causal link sufficient to
require exclusion of the statement. Brown, 422 %18, at 602-03, 95 S.Ct.
2254, On the other hand, the fact that an accused may have been
properly informed of his constitutional rights and waived them, while
relevant, does not alone break the causal link. Taylor [v Alabama], 457
U.5.[6871at 690, 102 5.Ct. 2664[, 73 LEd.2d 314 (1982)}; Brown, 422
U.S. at 601, 603, 95 S.Ci. 2254 (holding Miranda warnings are not a
"talisman™). Other factors in assessing the link between the illegal arrest
and the statements are the exlstence of intervening circumstances, the
"temporal proximity" of the arrest and the statements, and the "purpose
and flaprancy of the official misconduct.™ Brown, 422 U.S. at 604, 95
S.Ct. 2254, Ses also Taylor, 457 US. at 690-91, 102 S.Ct. 26064;
Dunaway v. New York, 442 U.S. 200, 218-19, 99 S.Ct. 2248, 60 L.Ed 2d
824 (1979

Before we answer the question of whether the statements must be suppressed,
we mnst first determine whether Reeves’ initial detention was illegal. The trial court
ruled as follows on the issue of illegal initial detention:

The record of these proceedings amply demonstrates that the defendant

voluntarily accompanied the police to the station during their
investigation. He was repeatedly advised of his copstitutional mights,
repeatedly indicated he understood them, and repeatedly waived them.
He was well-treated by the officers and was never led to believe he was

not free to leave. A valid warrant for his arrest was discovered and

executed on November 13, 2001. This aliegation has no merit>®

Prior to tral, the defendant sought a writ of review of this ruling, contending
be had been under arrest either when he drove to the CPSO in the company of the
officers or before the polygraph test which began at 11:30 p.oy on November 12,

2001. The court of appeal held that Reeves voluntarily agreed to go to the CPSO and

* Vol 5,p. 1145.
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was informed of his constitutional rights. Reeves waived those rights on & written
fonm prior to the polygraph examination and consented to taking the test. The court
of appeal concluded, based on specific uncontesied facts of the circumstances of the
interrogation, that the defendant was under arrest after his polygraph examination at
1:20 a.m. on November 13, 2001, rather than the two earlier times as argued by the
defendant. Thus, the court of appeal determined that Reeves was actually under
arrest and “in custody” prior to his formal artest on the ouistanding warrant which
. occurred later in the morning of November 13,2001, Specifically, the court of appeal

found:

Having considered the testimony of the withesses and Defendant and the
videotape of the walk-through of the CPSO, we find that a reasonable
person in Defendant’s sttuation—having taken a polygraph test and being
told or gverhearing that he failed the test; hearing himself described as
the one the police were looking for; led by officers through a code-
locked door in to the detectives” “bullpen” then into a separate
interview room where he was inierrogated; and being escorted to and
from the restroom-—would not feel that he was fiee o leave
Accordingly, we conclude Defendani was under asrest afier his
polygraph examination at 1:20 am. November 13, rather than 11:30
p-m. Novernber 12 as he contends.”” (Emphasis in original).

Reeves contends on appeal that his statements made to officers at the CPSO
were fruits of an iYlegal detention. In order to evaluate the merit of the issue, we must
review the record to determnine the point at which Reeves was “in custody” and
whether the initial detention was illegal.  Determining at what point Reeves was “in
custody™ is decided by two distinct inguiries:

. an objective assessment of the circumstances surrounding the
interrogation to determine whether there is a formal arzest or restraint on
freedom of the degree associated with formal arrest; and, second, an
evalation of how a reasonable person in the position of the interviewee

would gauge the breadth of his freedom of action.

We note that the record overwhelmingly supports the conclusion that the

¥ Vol 10, p. 24422443,
B Rlank, 2004-0204 p. 8, 955 So.2d at 162
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defendant voluntarily delivered himself to the CPSO and agreed to submit to 2
polygraph test.  According o Deputy Pierotti’s trial testimony, the defendant told
officers be did not know how o get to the CPSO and had to follow the officers
there®® His videotaped statement confirms that he was following officers to the
station. He was advised ofhis constitutional rights both before he left his house, and
immediately prior to taking the polyeraph examination. Consequently, we reject, as
ansupported, the defendant’s current contention that he was effectively in. custody
from the time be began to drive himself to the station. Likewise, we reject the
defendant’s alternative contention that he was under arrest at the station prior to the
time the polygraph examination was admintstered. |

However, we, Hke the court of appeal, find that the circumstances of Reeves’
interrogation Iead us to conclude that Reeves was effectively in custody after the
polygraph examination was completed. From that point on, he was held in an area
which needed a kev code to enter. Although officers testified that there was no
requirement of a2 code in order to leave, that fact was not conveyed to Reeves. In
addition, Reeves was accompanied by someone when he used the restroom or
smoked. An objective assessment of the circumstances, and an evaluation of what a
reasonable person would believe, if faced with thoss circumstances, lead lus to the
conclusion that Reeves was effectively in custody afier the polygr#ph test was
performed.

We also agree with the court of appeal that probable cause to arest the
defepdant existed after he participated in, and failed, the polygraph examination.
This court has previously held that “prebable cause to arrest exists when the facts and

circomstances known to the arresting officer, and of which he has reasonable and

¥ ol 38, p. 5403.
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trustworthy information, are sufficient to justify a man of ordinary caution in the
belief that the accused has committed an offense.” State v. Parker, 2006-0053 p. 2
(La 6/16/06), 931 S0.2d 353, 355; State v. Ceasar, 2002-3021 p. & {(La.10/21/03),
859 So.2d 639, 644. The officers’ subjective belief as to whether probable cause
exists is not determinative, “but turns op a completely objective evaluation of all of
{the] circumstances known to the officer{s] at the time of [their challenged action.”
State v. Landry, 1998-0188 p. 2 (La. 1/20/99), 729 S0.2d 1019, 1020 (emphasis in
original}.

As found by the court of appeal, the following facts were known o the CPSO
after Reeves submitted to the polygraph test:

... & four-year-old gir]l was missing from the trailer park where she lived;

shority before she was missed, 2 white male driving Defendant’s car had

been to an elementary school asking for girls who did not attend the

school; just before the little girl was missed, a white male driving a car

matching the desoription of Defondant’s car was scen driving in the

trailer park where she lived; the elementary school and the frailer park

were in close proximity to each other; these events occurred within a

relatively short period of time; Defendant had been convicted of sexual

crimes involving minors; and he failed a polygraph test concerning his

knowledge of the hittle girl and her whereabouts. We find that baged on

the totality of this information it was reasonable for the CPSO to believe

that Defendant had committed a crime involving the little girl.*
We add to this-analysis, with which we agree, the facts that the defendant told officers
at his house that be was home from work at 4 p.n_, well before his mother said he was
hosme, between 5-5:30 p.m.

Finding probable cause to arrest the defendant after he failed the polygraph
examination, we simultaneously answer in the negafive boths the questions whether
the detention was illegal and whether the validity or invalidity of the outstanding

warrant upon which the defendant was formally arrested later that morning is

important to this analysis. The statements given by Reeves at the CP30 wers not

0 Vel. 10, p. 2444-2445,
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obtained during a period of illegat detention and, thus, may not be held to be
inadmissible on that ground. Reeves signed several rights forms throughout his
detention, acknowledging that he had been informed of his constitutional rights and
waiving them *! Further, our finding that probable cause to arrest Reeves existed after
the polygraph test renders immaterial the validity or invalidity of the outstanding
wartant upon which Reeves was formally arrested.” These issues have no merit,

Assignment of Error 60
Denial of Motion to Suppress Evidence

Reeves asserts he was held in custody st least from 1:10 a.m. on November 13,
2001. Prior to his formal arrest af 11:40 a.m. that moming, physical evidence in the
form of DNA and physical trace evidence was seized from his person without a
warrant. Reeves filed 3 motion to suppress all physical evidence, including DNA and
physical trace evidence, seized from bis person, which was denied by the trial court. ™
The defendant claims the trial court ermed in denying his suppression motion.

A search conducied without a watrant issued upon probable cause is per se
unressonable subject only to a few specifically established and well-delineated
exceptions. Leger, 2005-0011 p. 64, 936 So.2d at 154. Consent is a well-recognized

exception to the warrant requirement. State v. Strange, 2004-0273 p. 6 (L. 5/14/04),

& The record shows thar Reeves signed Miranda forms at 10:45p.m. onNovember 12,2001,
§-15; =t 3:08 am. on November 13, 2001, $-26; at 11:05 am. on November 14, 2001, 8-27 and at
2:16 p.m. on November 14, 2001 and at 12:35 a.m. on November 15, 2001, §-56.

2 Morexver, the exhibit to which the defendant refers in brief in support of his argement is
aohually a photograph of the victim's pants,

“ 1n a footnote, the defense argues thet the time when Reeves was in custody is relevant to
the question of whether the police were reguired to bring him before a neutral magisirate at some
point prior to securing & confession. The defense claims fhat the confession was secured after forty-
eight but less than seventy-two hours after he was brought into custody, and ackmowledges that, even
assunming ity characterization of the time period is factually correct, the officers’ actions were in
technical compliance with the statatory provisions of La. C.Cr.P- art. 230.1. Appeliant’s brief, p.
72, n. 135, In spite of this acknowiedgment of statutory compliance, the defense claims the delay
in bringing Reeves before a neutral magistrate was arguably unconstittionsl. We find neither a
viotation of the statutory rules nor a violation of constitutional protections.

* See'Vol. 1,D. 615; 1% Supp. Vol. Z, p. 450.
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876 S0.2d 39, 42; State v. Owen, 453 S0.24 1202, 1206 (1.a.1984); State v. Packard,
389 So0.2d 56, 58 {L.2.1980), cert. denied, 450 1.8, 928, 101 8.Ct. 1385, 67 L.Bd.2d
359 (1981).

The record shows that Reeves consented to give the authorities samples of his
DNA and physical trace evidence.” Nothing in the record supports a conclusion that
this consent was involuntarity obtained. Rather, the officer before whom Reeves
signed the consent form and the nurse who extrar‘;tad the samples testified that the
defendant freely signed the consent forms.* Insofar as Reeves incorporates his prior
argumment, that bis initial detention was illegal, and asserts this physical evidence was
thus {llegally obtained, we reiterate our conclusion, based upon the circumstances of
this case, that the police had probable cause to amrest Reeves at the tine the consent
forms were signed and the physical evidence samples were obtained. Consequently,
Reeves’ consent was not secured throngh the means of anp unlawful arrest. The trial
judge did pot abuse its discretion in denying the defendant’s motion to suppress
evidence. See Leger, 2005-0011 p. 10, 936 So.2d at 122; Blank, 2004-0204 p. 10,
955 So0.2d at 103, This issue has no merit

Assignment of Error 61
Denigl of Motion to Quash

Prior to trial, the defendant filed a motion to quash the indictment for a variety
of reasons, including the argument that a “death-qualified” jury deprived him of an

impartial jury."” After hearing argument, the trial court denied the motion to quash.®

% See S-16 (“Voluntary Consent to Submission of Photogrephing, Fingerprinting, or Taking
of Bodily Substances™ form); and 5-17 {Sexual Assault Evidence Collection Kit containing copy of
consent form signed by Resves in the presence of Nurse Tammay Bailey) (not part of the record sent
up on appeal but referred to in record).

4 Vi, 38, p. 9444-9446; Vol. 39, p. 9547-9549.

4 Vol. 3, p. 595-602

Vel 13, p. 3163,
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On appeal, the defense asserts that the court should reconsider the framework for
capital jury selection laid out in Witherspoon v. Illinois, Wainwright v. Witr, and

Lockhartv. McCree. Reeves argoes that a prospective juror should not be challenged

based upon his views on the death penalty.
This court has previously beld:

Removal for cause is grounded in constitational principles of assuring
a fair tral, unlike peremptory challenges, which are grounded in
statatory law. Gray v. Mississippi, 481 U.5. 648, 107 S.Ct 2045, 95
L.Ed.2d 622 (19%7). Therefore, even when the state has not exhausted
its peremptory challenges, removal of a scrupled but otherwise eligible
vepiremsan constitutes reversible error. Removal for cavse is limited by
Witherspoon v. Illinois, 391 U.8. 510, 88 S.CL 1770, 20 L.Ed.2d 776
{1963), which males clear that a state infringes on a capital defendant’s
sixth and fourteenth amendment rights to a fair and impariial jury when
it removes for cause all veniremen expressing conscientious objections
to capital punishment. Wainwrightv. Witt, 463 U.S. 412, 416, 1055 Ct.
%44, 83 L.Ed.2d 841 (1985). Those firmly believing that capital
punishment is unjust "may nevertheless serve as jurors in a capital case
so long as they state clearly that they are willing to termporarily set aside
their own beliefs in deference to the rule of law." Lockhart v MeCree,
476 U.S. 162, 176, 106 S.Ct. 1758, 90 L.Ed.2d 137 (1986). The
standard used in defermining whether a prospective juror may be
removed for cause is "whether the juror's views would prevent or
substantially impair the performance of his duties as a juror in
accordance with his instructions and his oath.™ Witr, 469 U.S. at 424,
105 S.Ct. 844; State v. Roy, 95-0638 (1.a.10/4/96), 681 So.2d 1230,
1234, cert. denied, Roy v. La., 520 U.S. 1188, 117 S.Ct 1474, 137
1.Ed.2d 686 (1997}

State v. Edwards, 1997-1797p. 15-16 (La. 7/2/99), 750 S0.2d 893,904, cert. denied,
528 1.8, 1026, 120 8.Ct. 542, 145 1.Bd.2d 421 (1999).

" La. C.Cr.P. art. 798(2) incorporated the standards of Witherspoon, Wainwright
1;; Witz, and Lockhart. See State v. Jones, 2003-3542 p. 11 n. 14 (La. 10/19/04), 884
So.2d 582, 389 n. 14; State v. Mitchell, 1994-2078 p. 4 (La.5/21/96), 674 S0.2d 250,
254, cert. denied, 519 1U.8.1043,1178.Ct. 614, 136 L.EA2d 538 (1996). UnderLa
C.Cr.P. art. 798(2), a juror is excused in a capital case when the tendered juror:

has conscientious scruples against the infliction of capiial punishment
and makes it kpowin:
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(g} That he would auvtomatically vote against the imposition of
capital punishinent.... :

(b) That his attitude toward the death penalty would prevent or
substantially impair him from making an impartial decision as a juror in
accordance with his instructions and his oath; or

(c) That his attitude toward the death penalty would prevent him
from making an impartial decision as fo the defendant's guile

The defendant presents nothing which would cause the court to reevaluate or
reconsider the standards enunciated in the Supreme Court jurisprudence or the
statutory criminal procedure currently existing. This argoment has previously been
édgiressed, and rejected, by this court. See State v. Lindsey, 543 S0.2d 886, 96 (La.
1989Y, cert. denied, 494 U.5. 1074, 1310 S.Ct. 1796, 168 LEJ.2d 798 (19903 (“There -
is also no merit to defendant’s argament that, if potential jurors are excluded under
Witherspoon challenges, the resultant jury lacks impartiality and is more
conviction-prone. This argument was addressed and rejected by the US. Supreme
Court in Lockhart v. MeCree, 476 US. 162, 106 S.Ct. 1758, 90 L.Ed.2d 137
{1986).”). This issue has no merit.

Assigniment of Errov 62
Denial of Motion to Recuse

When Reeves was fourieen years old, he was the victim of sexual abuse
perpetrated upon bim by a neighbor, George Reed. Assistant District Attomey
Wayne Frey prosecuted Reed, obtaining a guitty plea to the orime of aggravated orime
against nature, for which Reed was sentenced to five years imprisonment. The '
defense introduced this evidence in the penalty phase of the instant trial. Frey
participated in Reeves® trial as one of the prosecutors.

Priorto trial, the defense filed a motion to recuse the District Attorney s Office,

-
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and Frey in particular, from prosecuting Resves.®® The recusal motion asserted that
the recusal of the District Attomey was required by law. Additionally, the motion
argued that the continued participation of the District Attorney and Frey, in particular,
would interfere with Reeves’ rights to cali witnesses and to testify, and would present
the appearance of impropriety.™

At a hearing on the motion held on January 14, 2003, Distxict' Attorney Rick
Bryan{ informed the court that Frev was participating 1u this prosecuﬁon as the third-
cheir prosecutor.” A stipulation was agreed fo by the defense and the state that
District Attorney Bryant, who was prosecuting this case, may have listened to Frey’s
advice, but that Bryant was the person meking the decisions for the state ¥

Frey testified he had no independent recollection of the Reed case, which was
prosecuted in 1989 Frey had no independent recollection of ever having spoken
o Reeves as the victim in that case, and the Reed record did mot indicate whether any
communication, in fact, occurred, as the information about the critme was contained
in a written statement the police obtained from Reeves.™ Frey inféxmed the court that
z plea bargain was reached in the Reed case; thus, no trial occumed.® Frey
acknowledged that a plea bargain was reached with Reed because Frey thought there

was insufficient evidencs to comoborate apd prove beyond a teasonable doubt the

* See Vol. 5, p. 1247-1250; Vol. 6, p. 1252.

50 1d

1 1% Supp. Veol. 3, p. 670. The District Attorney was Jead counse} in the tral, with Assistant
District Attorney Cynthia Killingsworth acting as second-cheir. The record shows that she handled
most of the pretrial stages of the prosecution.

sr Id

2 Id

* Id,p. 615-676.

% id, p. 676.
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imitial

denied the moton to recuse the District Attorney’s office and Assistant District
Attorney Frey from the prosecution. Afier consulting La. C.Cr.P. art. 680 reparding
recusal of a district attorney, the trial judge found there was no legal reason which

would require recusal. In oral reasons for judgment, then-presiding Judge Minaldi

found

the office prosecutss. “They may have interests aligned at timoes with the victim in
that case, but they do not represent the victim, they represent the State of
Louisiana. ™’ Judge Minaldi found that Reeves was not a former client of the District

Attorney’s office, but a state witness in the prosecution of the Reed case. The judge

charge of forcible rape.”

After hearin_g Frey's testimony and the argument of counsel, the trial court

{hat the District Attorney’s Office does not represent the victims in the cases

stated:

The only possible relattonship with Mr. Frey's former
involvement in a case where Mr. Reeves was a victim is because the
Defense intends t use that as past of its mitigation in the penalty phase.

Now, that in my opinion does not make it a substantiaily related
matter. It makes it a related matter, but it is not substantially related to
the cause and the facts that are involved in this particular case.

Furthermore, as has been indicated throughout this hearing Mr.
Frey has apparently no independent recoliection of these facts.
Agything that he testifies to or would testify to in the trial of this matter
would be hearsay.

He would just be belping you introduce documents which are
intreducible on their own, admissible on their own. There is no
testimony that you could elicit from Mr. Frey which would not be
hearsay.

And all of the documents reflect exactly what be could iestifv to
and admissible without his testimony. In addition, there are other
witnesses who are available to testify to the same documents besides Mr.
Frey, who don’t even work for the District Attorney’s Office.

% Jd., p. 676-677-
S 1d., p. 689,
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Any Imowiedge obtained by M. Frey that is contained in the
District Attorney’s file would have been discoverable by the District
Attomey’s Office whether they prosecuted this case or not.

So they are not given any particular advaptage because they had
this file in their own possession. If this bad happened in Jeff Davis
Parish they would have all this same information any way.

There has been absolutely no showing that there was any - - and

1 don’t even really think that this is relevant to this inguiry because Mr,
Reeves was pot a former client.

But there has been absoluiely no indication to me there there was
any kind of professional trust or any relationship between the two that
occurred because of Mr. Reeves’ involvement as a victim in this case;
and nothing confidential has been - - that was in your motion - - and
there has been nothing indicated io me that would have been of a
confidential nature either in the District Attorney’s file or through Mr.
Frey's testimony.

And that goes to your allegation of the appearance of impropristy.
So-- ’

Mofion is denied *®
La. C.Cr.P. art. 680 provides the grounds for recusation ofa district attorney,
ag follows:
Arxt. 680. Grounds for recusation of district attorney
A district aftorney shall be tecused when he:

{1} Has a personal interest in the cause or grand jury proceeding
which is in conflict with fair and impartial administration of Justice;

(2) Is related to the party accused or to the party injured, or to the
spouse of the accused or party injured, or to a party who is a focus of a
grand jury investigation, to such an extent that it may appreciably
influence him in the performance of the duties of his office; or

{3) Has been employed or consulted in the case as attorpey for the
defendant before his election of appointment as distriet attorpey.

1t should be noted the proper procedural vehicle in which to request removal of an

assistant district attorney from prosecuting & case is a motion to disqualify.

* 1% Supp, Vol 3, p. 690-692.
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Recusation is a procesding which is not applicable to an assistant district attorney.
La C.CrP. art. 680, Comment (a);”* State v. Bourgue, 622_ S0.2d 198, 215 n4 (La
1993), overruledin part on other grounds, State v. Comeaux, 1993-2729 (La. 7/1/97),
699 S0.2d 16, cert. denied, 522U.8. 1150, 118 S.Ct. 1169, 140 L.Ed.2d 179 {1998);
State v. Fallon, 290 So.2d 273, 279 (La.1974).

in a motion {o recuse the district attorney; "the defendant bears the burden of
showing by a preponderance of the evidence that the district attormey has a personal
interest ih conflict with the fair and impartial administration of justice.” Stare v
Edwards, 420 50.24 663, 6§73 (La.1982); see Bourque, 622 S0.2d st 216-217. While

_ this standard of proofis also applicabie for the disqualification of an assistant district
attorney, the prounds for disqualification are not necessarily restricted to the statutory
grounds to recuse a district attorney ag sei forth in La C.Cr.P. art. 680. See State v.
Allen, 539 So.2d 1232, 1234 (La.1989).

A review of the recusal motion, the testimony adduced atthe hearing on the
motion, and the arguments of counsel show that, slthough the recusal motion Is
directed, in part, sgainst the “Office of the Distnct Atiomey” and upnamed
“representatives of the Office of the District Attorney,” the defense had no ground
upon which to base its argument against District Atterney Bryant or the District
Attorney’s office in general. Clearly, the defendant failed to meet bis burden of
showing by a preponderance of the evidence that there were grounds for recusat of

the District Attotney, or his office in general, in this case and there is no emor in the

% La. C.Cr.P, art 680, Official Revision Comment (a) provides:

Arts. B and 934(5) provide that district attorney includes assigtant district atiorney
except where the context clearly indicates otherwise. The recusation procedures
clearly contemptate recusation of the distrct attorney himself and the appointment
of a district attorney ad hoc by the judge. When an =2ssistant district aftorney
becomes unavalable, for whatever cause, the district attorney appoints the substitute
ifoneis needed. Recusation is & proceeding which is by the natere of the procedures
followed, ot epplicable to the assistant district attorney.
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trial court’s roling in this regard.

With regard to Assistant District Attorney Frey, the defense argued that Frey
should be disqualified as a prosecutor due to his involvement as prosecutor in the
Reed case. The defense claimed that Frey represented the interests of Reeves in a
prior proceeding with a substantial relationship to the instant matter; that Frey
obtained confidential information about Reeves in the prior proceeding which would
tmpact Reeves’ right to testify in his own defense; and that the confinued
partictpation of Frey would create an appearance of impropriety for those reasons.

This court has previously held that, when a defendant seeks to recuse a district
sttorney, or o disquelify an assistant district attorney, the ethical rules and
Jjurisprudence governing éttormay conduct “impose a broader ploss on the statutory
requirement by providing for recusation [or disgualification] when the district
attorney [or assistant district attorney] was previously employed in “a substantially
telated matter,”™ 4ilen, 539 So.2d at 1234, Under the recusal article and the ethical
Tules, the guestion becomes whe*{hcr the previous matier for which the attorney was
employed is substantially related to the criminal proceeding. Jd. If the previous
matter is found to be substantially related, “[tThe courts may then infer the receipt of
confidences violatable by the subsequent representation.” Allen, 539 So.2d at 1235,
quoting Brasseauxv. Gironard, 214 S0.2d 401 (La. App. 3" Cir. 1968), writ refused,
253 La. 60, 216 S0.2d 307 (La. 1968).

The record does not support Reeves’ contentions. The trial court correctly
determined that Frey was not Reeves’ legal representative in the prosecution of Reed,
and Reeves was not Frey’s client, even though the interests of the state and the
interests of the victim in that former prosecution may have been aligned. Rather, “Ja}

prosecutor stands as the representative of the people of the State of Louisiana. Heis
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enﬁrustcd with upholding the integrity of the criminal justice system by ensuring that
justice is served for both the victims of crimes and the sccused.™ In re: Jordan,
2004-2397p. 9 (La. 6/29/05),913 80.2d 775, 781. Although the trial court found that
there was arelationship between the two proceedings, based on the defense’s decision
to present evidence of Reeves’ sexual abuse as a child in the penalty phase, the trial
court spebiﬁcaliy found that Frey did not peed to be available a5 a witness in order
o present that ev?dence_ Compare Allert, 539 S50.2d at 1235 (The defendant’s former
attorney, pow an assistant district attorney “would have been the best candidate for
a witness to explaiﬁ' and testify as to the significance of the bankruptcy, discharge,
and abandonmment,” a key comnponent of the defensc.}. Not only could the dovuments
and information from the prior proceeding be introduced by means other than Frey’s
testimony, Frey testified he did not have an independent recollection of the
circumstances of the Reed case. Because Frey could not add any information other
than what was already available to the state through the record of the Reed case, the
fact that Frey prosecuted Reed could bave no impact on Reeves’ decision whether or
nottotestify. Compare Allen, 539 50.2d ét 1235 (where the defendant “could assume
neither the risk of taking the stand and subrmitting to cross-examination by his former
lawyer nor the risk of placing a potentially hostile witness on the stand to testify in
hisbehalf™). Thereis ﬁc appearance of impropriety created when the state prosecutes
a person charged with crime who may, in the past, have been a victim of crime
himself. The defense failed to bear its burden of proviﬁg, by a preponderance of the
evidence, that Frey be éisqualiﬁed from participation in this trial as an assistant
district attorney. The trizl judge did not err in denying the defendant’s motion

seeking bis removal from the prosecution team. This issue has no merit.
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VOIR DIiRE ISSUES

Assigrments of Evror 18-45
Jury Selection

By these assignments of error, the defendant challenges several rulings by the
trial court pertaining to voir dire. The various topics raised are: (1) whether the trial
court erroneously faited to grant defense challenges for cause on prospective jurors
who could not consider certain mitigating c_ircumstances; (2) whether the trial court
erred in refusing to prant defense challenges for cause on prospective jurors who
would sutomatically vote for the death pepalty, or who were so “pro-death™ as to be
substantially irnpaired; (3) whetber the trial cowt erroneously granted state challenpes
for cause on pro épactive furors who could consider imposing the death penalty; (4)
whether the trial court improperly favered the state in his rulings and conduct
thronghout voir dire in violation of the defendant’s right to an impartial jury; (5)
whether the irial court erroneously curtailed the voir dire of defense counsed; (6)
whether the trial court erred in refusing to grant a mistri&ﬁ or challenges for cause
based upon the tainting of prospective jurors; and (7) whetber the tmial court emred in
failing to find that the defense established » prima faci¢ case of discrimination under
Batson v. Kentucky, 476 U.5. 79, 106 S.Ct. 1712, 90 1.Ed.2d 69 (1980).

1-3. Cause Chalienges

Lz Const. art. 1, § 17 puarantees that "[tlhe accused shall have the right to full
voir dire examination of prospective jurors and to challenge jurors peremptorily. The
number of challenges shall be fixed by laﬁ-“ La.C.Cr.P. art 799 provides the
defendant in a capital case with twelve peremptory challenges. "Therefore, when a
defendant uses all of his peremptory challenges, & trial court's erroneous uling fon
a cause challenge] depriving him of one of his peremptory chailenges constitutes a

substantial violation of bis constitutional and statutory rights, requiring reversal of
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the conviction and sentence.” State v. Cross, 1993-1189 p. 7 (La.6/30/95), 658 So.2d
5683, 686.. Prejudice is presumed wihen a challenge for cavse is denied erroneously by
a fria} cowrt and the defendant exhausts his peremptory challenges. State ».
Roberisan, 1992-2660 p. 3 (La. 1/14/94}, 630 S0.2d 1278, 1280; State v. Ross, 623
Sc.2d 643, 644 (La.1993).

However, as recent decisions of this court have emphasized, an erroneous
rizling on a challenge for canse which does not deprive a defendant of one of his
perernptory challenges does not provide grounds for reversing Bis convietion and
sentence. A defendant thus mmst use one of his remaining peremptory challenges
curatively to remove the juror or waive the complaint on appeal, even in @ case in
which he utimately exhausts bis peremptory chatlenges. See Blank, 2004-0204 p. 25,
935 So.2d at 113 ("In Louisiama, a defendant must use one of his peremptory
challenges curatively to remove the juror, thus reducing his remaining peremptory
challenges, or waive suy complaint on appeal " Xciting State v. Connolly, 1996-1680,
p- 8 (La 7/1/97), 700 So.2d 810, 818; Bourque, .622 So.2d at 229-30; Fallon, 290
So.2d at 282.

The grounds for which a juror may be chall:ngéd for cause are set forth in
La.C.Cr.P. art. 797, which sets forth in pertinent part:

Art. 797. Challenge for cause

The state or the defendant may challenge a juror for cause on the
ground that:

(Z) The juror is not impartial, whatever the cause of his
impartiality....

* & %

{4) The Juror will not accept the law as given to him by the court...
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The defendant asserts that the trial court failed to grant defense challenges for
canse on the basis of the views regarding capital punishment of ceﬁaiﬁ prospective
jurors. Additionally, the defendant contends that state challenges for cause were
improperly granted. In this case, the defendant exhausted all 12 of his peremptory
chalienges.®

The proper standard for determining when a prospective juror may be excluded
for cause because of his views on capital punishment is whether the juror's views
would "prevent or substantially impair the performance of his duties as a juror in
accordance with hig instmc;iions and his oath.," Waimwright v, Wiz, 469 US, 412,
424, 105 S.Ct. 844, 852, 83 L.E4.2d 841 (1985); Manning, 2003-1982 p. 38, 885
So.2d st 1082. Wit clarified the earlier Supreme Court pronouncemesnt in
Witherspoon v. Illinois, 391 U.5. 510, 88 5.Ct. 1770, 20 L.Ed.2d 776 (1968}, that a
prospective juror who would vote automatically for a life sentence was property
excluded by the trial court. La. C.Cr.P. art. 798(2)(g) and (b) incurporate the standard
of Witherspoon, as clatified by Wirt, and provide:

It iz good cause for challenge on the part of the state, bot not on the part
of the defendant, that

{(2) The juror tendered in & capital case who has conscienticus scruples
against the infliction of capital punishinent and makes it known:

{g) That he would avtomatically vote against the unposition
of capital punishment without regard to any evidence that
might be developed at the trial of the case before him;

{(b) That his attitude toward the death penalty would
pievent or substantially impair him from making ao

® The defense exercised its 12 peremptory challenges on the following prospective jurors:
(1) David Blenchard, Vol. 43, p. 8429; (2) Thomas Vasta, Vol. 34, p. 8429; (3) Patricia Bonnette,
Vol. 34, p, 3450, (4) Deborah Gibbens, Vel. 34, p. 8431; (5) Michael Schafer, Vol 35, p. 8673; (®)
Bradford Milter, Vol. 35, p. 8673; (7} Marityn Wooedfork, Vol. 35, p. 8674; (8) Kimberly Jones, Vol.
35, p. 8677, (9) Rongie Todd, Vol. 37, p. 9009; (10} Dagiel Norton, Vol. 37, p. 3011; (11) Jolm
Frederickson, Vol. 37, p. 9612; (12) Barbare Linder, Vol 37, p. 9014, The defense also used
perempiory challenges to remove the following prospective farors as alternate jurors: Larry Davis,
Vol 37, p. 9022-23; Dorig Butler, Vol. 37, p. 9129,
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impartial decision as & jwor im accordance with his
instrzctions and bis oath; ...

In a “reverse-Witherspoon " situation, the basis of the exclusion js that a
prospective juror "will not consider a life sentence and ... will antomatically vote for
the death penalty under the factual circumstances of the case before him ..."
Robertson, 1992-2660 p. 8, 630 So.2d at 1284. The "substantial impaitment"
standard applies equally to "reverse-Witherspoon ® challenges. Mamming, 2003-1982
p- 38 o 22, 885 So.2d at 1083 n. 22. Thus, if a potential juror's views on the death
penalty are such that they would prevent or substantially impair the performance of
his duties in aceordance with his instructions or oaths, whether those views are for
or against the death penalty, he should be excused for cause.

In reviewing the trial court’s rulings on cause chalienges, we note that a trial
court is vested with broad discretion in making these determinations, and the trial
cowt’s tulings will be reversed only when a review of the voir dive record as a whole
reveals an abuse of discrefion. Cross, 1993-1189 at p. 7, 058 So.2d at 686;
Robertson, 1992-2660 at p. 4, 630 So0.2d at 1281. Even so, this court has cautioned
that a vepireman’s responses cannot be considersd in isolation and that a challenge
should be granted,"even when = prospective juror declares his ability to remain
impartial, if the juror's responses as a whole reveal facts from which bias, prejudice
orinability to render judgiment according to law may be reasonably [inferred].” State
v, Jones, 474 50.2d 919, 929 {La. 1985), cert. denied, 47617.5.1178, 106 5.Ct. 2906,

90 L.Ed.2d 992 (1986). Yet, a refusal to disqualify a venireman on grounds be 1s

biased does not constitute reversible error or an abuse of discretion if, after further

examination or rehabilitation, the juror demonstrates & willingness and ability to
decide the case fairly according {0 the law and evidence. State v. Howard, 1998-0064

p.7-10 (La. 4/23/99), 751 S0.28 783, 795-97, cert. denied, 528 U.S. 974, 120 S.CL
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420, 145 L.EA.2d 328 (1999); Robertson, 630 S0.2d at 1281.

i. Canse ( Zhgﬁ@gcs - Mitigating Circumstances

La. C. Cr'P. art. 905.5 enumerates mitigating circumstances which “shall be

considered” by a juror in deciding whether to impese 2 sentence of death:

Art. 905.5. Mitigating circamstances

The following shall be considered mitigating ciroumstances:

@
(b)
©

(d}

(e)

43
(2}

()

Section {l} is often described as 2 “non-statufory” circumstance because this factor

iz pot specifically described o the statute, but can encompass any citcumstapce which

The offender has no significant prior history of criminal
activity; :

The offense was committed while the offender was under
the influence of extreme mental or emotional disturbance;

The offense was committed while the offender was under
the influence or under the dominafion of another person;

The offense was committed under circumstances which the
offender reasopably believed to provide a moral
fustification or extermation for his condact;

At the tune of the offense the capacity of the offender o
appreciate the criminality of his conduct or to conform his
conduct to the requiremnents of law was impaired as a result
of mental disease or defect or intoxication;

The youth of the offender at the time of the offense;

The offender was a principal whose participation was
relatively minor;

Any other relevant mitigating circumstance.

an individual juror may find relevant and mitigating.

Before detertnining the merdt of the defendant’s claims regarding individual
prospective jurors, we address a related argument raised by the defendant as a
preliminary issue with regard to this claim. The defendant asserts that in the early

stages of voir dire, the triat court and the prosecﬁtor incarrectly informed prospective
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Jurors that there was no need to consider non-statutory mitigating factors.

‘This court has previously beld in Robertson, 1997-0177p.22, 712 S0.2d a1 27;

A misstatement of Jaw by the prosecutor does not prejudice a defendant

if the judge subsequently admonishes or correctly instructs the jury.

[Staie v.} Roy, [19195-0638 at p. 14-15 [(La. 10/4/96)], 681 So.2d

[1230,] at 1239-40. Similarly, a trial court’s misstatement of the law

during voir dire examination does not require reversal of a defendant’s

conviction if the coust properly charges the jury at the close of the case.

State v. Cavazos, 610 50.2d 127, 128 (La. 1992}

The record in this case shows that the tdal judge promptly noted his error
during voir dire and comzected it. Afer the trial judge susiained a state objection to
a defense gquesticn to a prospective juror regarding mitigation, and before the next
panel was questioned, the trial judge reconsidered his ruling. Viewing the issue as
timpacting the defendant’s right to full voir dire, the trial judge informed the defense
of the manner in which be thought the issue should be addressed with future panels
and held that the prospective jurors who had been misinformed of the law, rernaining .
in the previous panel after other canse challenges were made and granted, would be

called back and the defense wauld be provided with an additional opportunity to

question thern. ™'

% The trial judge stated:

Alse, I want the - - actuatly I'm reconsidering a decision that 1inade yvesterday. The
Court - - I was reviewing the defendant’s - - what they consider the right to full voir
dire. 1had restricted your ability to ask open-ended questions as to mitigation. The
Court’s teviewed State v. Hall, 616 S0.2d 664, In reviewing the decision, the
purpose of voir dire examination is to determine qualification of prospective jurors
by testing their competency and their impartiality. 1t was apparent that many of the
jurors - - to the Court thet many of the potential jurors, the concepts of aggravation
and mitigation were somewhat foreign and new o each of them. The Court had
previousty indicated that the defendant would not be allowed to ask open-ended
questions as to what would consider mitigating circurnstances. The Courtis going
to vacate that Tuling of sustaining the objection by the State, will qualify it, and
would ask - - that you will be sble to ask that question but only if a foundation is leid
to some extent that mitigation is something thet they should consider, some examples
of mitigation contained in Code of Cdminal Procedure 903.5, or then you may ask
the open-ended question in order o Ty that foundation to get a feel whether they are
competent and mderstand the concept of mitigation. Therefore # would Fall within
those purviews. The five jurors that were remmming will be allowed to be
requestioned on that area of mitigation when they are brought back inunder the ofher
voir dire, if the Defense so desires. See Vol. 22, p. 5458-60.
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The record shows that six prospective jurors remaining from the initial
Witherspoon evaluation were asked to retum for further ‘quéstioning, five of which
were called back on the question of whether they properly understood the law
regarding the consideration of mitigating circumstances. At that fime, the trial judpe
indicated for the record why these prospective jurors had been calied back,® re-
instructed them as to ihe faw rtegarding their consideration of mitigating
circumstances,” and re-evaluated the defense’s cause challenges as to these jurors in

light of the court’s clarification. The record shows the trial judge properly

6 At that time, the tris} judge stated:

Alright. Afthis point, the Cousthed requested that six of the jurors ofwhsch -
havebeen previously guestioned were retumed, based on the Court's review of some
additional case law. Risnoted thatzll six of the jurors that have been asked to retum
were challenged by the Defense for cause at some peint, and that chellenge was
denied, and the reasons are for the record.

-..Jihe siz prospective jurors are identified] ... Thal was in Panel 2 of the
initial Witherspoon evalvation. They were not questioned with regard o
inconsistencies given to statute - - basically inconsistencies to accepting or seriously
considering mitigafing circumstances.

At that time, the Court made = ruling, that since - - they would be scoepted,
since their decisions were not to review non-statuiory - - or congider non-statutory
mitigating circumstances. the Court has since vacated that and indicated it will ask
them, feeling that all mitigating circumstances shonid be considered, based on the
Court’s application of the law. Therefore, I need to address that inconsistency. ...

See Vol. 28, p. 6BG7-68.
¥ See Vol. 28, p. 687477,
& With the prospective jurors removed from the courfreom, the trial judge informed counsel:

Allright. At this time, the Court has reviewed six jurors of which there were some
concems with regard to them being maintained on the gualified panel for personal
voir dire to determine what - - to reconcile the inconsistencies in their previcus
testimony, sintce the Court did not ask the five of those having (o do specifically with
consideration of mitigating circumstances.

The Couwrt has explained it to the six jurors, ot actually five of them in which it
applied, and asked if they understood. Theyve indicated that they did understand,
And the fact that 1 had various responses, some confinming that they would refuse to
consider mitigating circunstances, and some saying, now that they understood the
difference of consideration verstis weight, would consider and give it the appropriate
weight at the end of the trigl, the Court has reconsidered various Defense chatlenges
for cause.

Thereafter, the trial court granted two of the previous defense challenges for cause and denied three
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instructed the jury after penalty phase, and before the jury’s deliberation, as to the
proper consideration of mitigating circumstances.®

‘We find that the trlal court premptly noted his error during voir dire, corrected
the error by calling back prospective jirors who had been ertoneously instructed,
property instructed these prospective jurors as to the consideration of mitigating
circumstances, and te-evaluated the defense challenges for cause on these prospective
jurors in Hght of their responses after further questioning. In addition, we find that
the jury who considered the question of the defendant’s sentence was propetly
instructed on this matter. There is no merit to the defendant’s preliminary issve.

With regard to 2 juror’s consideration of mitigating circumstances, this court

has stated:

... “the jury must be able to consider and give effect io any mitigating
svidence relevant to a defendant’s background and character or the
circumstances of the offense” Perry v. Lynaugh, 492 U.S. 302, 327-
328, 109 S.Ct. 2934,2951, 106 LEd.2d 256 (1989). Accordingly, “the
sentencer may not be precluded from considering, and may not refuse
to consider, any constitutionslly relevapt mitigating evidence.”
Buchanan v. Angelone, 522 1.8, 269, 276, 118 S.Ct. 757, 761, 139
L.Ed 24 702 (1998).

State v. Williams, 2001-1650 p. 13 (La. 11/1/02), 831 So0.24d 835, 847 (emphasis in
original). Thus, slthongh 2 prospective juror does not have to commit to giving any
mitigating circumstance a certain weight, the prospective juror must not refuse to
consider the evidence.

In Williams, we poted the difficulty that a prospective juror has when
questioned as to what effect he will give to certain mitigating evidence.

At the voir dire stage of the trial, the prospective juror has no indication

of what weight evidence of [cerfain mitigating evidence] will receive in
fight of other factors of the case. While the defendant may not commit

of thern, based on fhe prospective jurors’ responses afier having the law clarified for them. Vol 28,
p. 6921-30,

% See Vol. 44, p. 10560-108€2.
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a prospective juror to according any particular weight to the evidence he
might offer, 2 juror must commit himself or herself to keeping an open
mind withrespect to pot only the statetory mitigating circumstances, but
also any non-statotory circumstance the defendant proffers as the basis

forreturning a sentence less than death, Williams, 2001-1650p. 14,831
So.2d at 847,

Iz addition, we are aware that the potential to either request or elicit a prospective

_juror’s personai feelings as to a type of evidence is very great. Neither the state not
the defendant may seek a juror’s comumitment to disregard or give particular wejght
{0 a specific apgravating or mitigating circumstance. Comeaurx, 1993-2729 (La.
T1/97), 699 S0.2d 16, Appendix, p. 38-40.

A As long a5 a trial cowrt is convinced by the entirety of a prospective juror’s
responses that the juror’s personal viewpoint on a particular mitigating circomstance
is an isolated context and will ot impede their consideration of al} of the defense’s
witigating factors, a cause challenge on this ground may properly be denied.
Williams, 2001-1650 p. 14-15, 831 S0.2d at §48.

Keeping i;.fl mind these legal precepts, we now tumn to examine the voir dire
testimony of the eight prospective jurors whom the defendant claims should have
been excused from the venire for cause.

Thomas Vasta

The defendant complains the trial court erred in denying the defense challenge
for cause of Mr, Vasta, claiming he was impaired es a juror because he could not
seriously consider mitigating circumstances. Thereafter, the defense used its second
peremptory challenge to excuse Mz, Vasta from the jury venire; preserving this issue
for review.® See Blank, 2004-0204 p. 25, 955 S0.2d at 113 (“In Louisiana, a
defendant must use one of his peremptory challenges curatively te remove the juror,

thes reducing his remaining peremptory challenges, or waive any complaint on

$ Vol. 34, p. §429.
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appeal.”™). .

The record shows that upon initial questioning by the state, Mr. Vasta agreed
that he would consider all of the evidence, give the evidence whatever weight he
thought the evidence deserved, and then would return with a verdict and 2 sentence
that he thought was appropriate.” During defense questioning, Mr. Vasta stated be
could not give serious consideration to the mitigating factors of intoxication,
childhood trauma or childhood sexual abuse.®

Due to some confusion with this panel regarding the distinction between
consideration of mitigating factors, and the weight individual jurors might give them
in their deliberation, the court clarified the distinction between consideration of, apd
weight to be given, mitigating circomstances prior to questioning jurors who ai:peared
to have given inconsistent responses. In response to this follow-up questioning by
the courl, Mr. Vasta clarified that he would considér auy and all mifigating
circumstances.® |

Upon further questioning by the defense, who pointed out the inconsistency of
his responses, Mr. Vasta asked: “May 1 restate the whole thing for you?” and clarified
“1 will give consideration to anything said in the courtroom.”™ The defense then
asked whether this response resulted from the fact that the judge would order him to
consider the evidence and Mr. Vasta replied that it did not.”

The defense raised a challenge for cause, asserting that Mr. Vasta would be

1 Vol 24, p. 5909-5910,
% Vol. 24, p. 5982-83.
& ol 25, p. 6019-6020.
® Yol 25, p. 6052
I
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unable to follow the law regarding consideration of mitigating circumstances.™ The
district court denied the cause challenge with the following observatiogs:

Each party may have their own view, but it’s the Court’s opportunity to

view the various jurors, to watch their body language, listen to their

inflection, their tone, watch their facial expressions, and what the

Defense Counsel has porirayed as exasperation the Court viewed as

enlightenment in his responses, and noting that it made all of his

answers consistent both with the questionnaire, his openr-mindedness on

the penalty that was obtained through the State’s examination and

ulfimately through four occasions, on the fourth, holding his ground

with Defense Counsel, stating that now that | know the distinction, he

was comfortable with seriously considering all mitigating factors. Mr.

Vasta will not be excused, be will be maintained ?
Later in the voir dire, the defense vtilized ity second peremptory challenge against
Mr. Vasta.™

Our review of the record shows that Mr, Vasta was properly rehabilitated by
the court’s clarification of the distinction between a jurors” obligation to seriously
consider mitigating circumstances, apd the weight assigned to that mitigating
circumstance based on each jurors’ individual evaluation. See Williams, 2001-1650
p. 14,831 Sp.2d at 847. There was no abuse of the frial court’s discretion in is denial
of the defense challenge Tor cause for this prospective juror.

Ronnie Todd

The defendant compiains the trial court erred in denying the defense challenge
for cause of Mr. Todd, claiming he was impaifed as a juror because he could not
seriously consider the mitigating circumstances of intoxication or childhood trautna.
Reeves asserts the court rehabilitated Mr. Todd with respect to his refusal to consider

the mitigating circumstance of intoxication; however, he claims Mr. Todd was not

rehabilitated with regard o the other mitigating evidence he had refused to consider.

T Yol 25, p. 6060-61.
™ Yol. 25, p. §062-6063.
™ Yol 34, p. 8429,
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Reeves argues Mr. Todd was not rehabilitated after his refusal to seriously consider
childhood trauma as a mitigator, because at the time rehabilitation was atiempted, the
court wrongfully deemed this non-statutory mitigator to be imrelevant. Thereafter, the
defense used its ninth perenaptory challenpe to excuse Mr. Todd from the jury venire;
preserving this issue for review.” See Blank, 2004-0204 p, 25, 955 S0.2d at 113 (“In
Louisiana, a defendant must use one of his peremptory challenges curafively to
remove the juror, thns reducing his remaining peremptory challenges, or waive any
complaint on appeal.”).

In his questionnaire, Mr. Todd indicated that he would always vote for the
death penaity in the case of ‘the murder of a child.” Upon initial questioning by the
state, however, Mr. Todd clarified that he was generally opposed to the death penalty,
and stated twice that he could keep an open mind and consider both a life sentence
and the death penalty as punishment at the completion of the penalty phase.” Mr.
Todd raised no question when instructed by the state that be would have to listen to
anything presented during the penalty phase, both from the state and the defense.”
In fact, Mr. Todd stated that, in his mind, “life in prison is worse than dying.”” Mr.
Todd agreed that, even if the defense failed to present any evidence in mitigation, he
would still consider a life sentence® He also acknowledged that he would have to
seriously consider any mitigating evidence which was presented, even though he

understood he would determine how much weight to give each of those mitigating

™ Vol. 37, p. 9008,
* Vol. 24, p, 5931
T Yol. 24, p. 5931-5933, 5934-5935.
B Yol 24, p. 5933.
¥ Vol 24, p. 5933

0 Vol 24, p. 5933-5934,
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factors:

Prosecutor: But if he does put on mitigating factors, whatever
they may be, and I'm not privy to that, whatever they
may be, those mitigating factors, that you are asked
to sertously consider them, but that, means nof just
say I'm not lstening to anything, but serjously
consider them. Do you think you can do that?

Mr. Todd: As a juror, yes.
Prosecutor: Okay. Butyou also understand that you determipe

how important or how 1wuch weight to give each of
those mitigating factors; you understand that?

Mr. Todd: Yes.™
- During defense questioning, Mr. Todd further clarified his guestionnaire
response as bis general opinion, but that when the proseciitor asked bim to listen to
' the presentation of 2 particular case, he indicated he wonld keep an open mind.® He
reiterated to defense counsel that he would keep an oper mind® When asked by
defense counsel whether he could consider particular mitigating circumstances, Mr.
Todd stated that, while he would consider the mitigators of mental disease or defect
and childhood sexuzl assault, he would not consider intoxication and a traumatic
childhood s mitigating evidence.™
At thatpoint, the court interjected a question to defense counsel, clarifying that
the question should be whether, if such evidence was submitted by the defense, would
the prospeciive juror seriously consider the evidence ™ After that Mr. Todd asked

the defense attorney to Tepeat the last question, at which point defense counsel asked

¥ Vol 24, p. 5934.

8 Vol 24, p. 5999-6000.

B ol 25, p. 6000.

% Vol 25, p. 6001.

B Vol 25, p. 6002, We pote that, throughout voir dire, defense counsel improperty songht
commitments from the prospective juors, in the abstract, as 10 bow they would view particular
mitigating factors. .
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the question as suggested by the trial court with regard to whether Mr. Todd wouid
seriously consider as a mitigetor that the defendant had experienced a raumatic

childhood. The following confusing colloquy ther engured:

Defense counsel;

Mz, Todd:”

Defense counsel:
Mr. Todd:

Defense counsel:

Mr. Todd:

Defense coungel:

Mr, Todd:
Defense counsel:
Mr. Todd:

Defense counsel:

Mr. Todd:

Defense counsel;

Mr. Todd:

Defense counsel:

Traumatic childbood.

I kind of sounds like vou got two questions of the
same thing there.

Ckay. Just tell me, talk to me about that.

I’ reaily not sure. |

Okay. Well, let me just - ~ we tatked about mental
disease or defect, and you said yes.

Yes.

You said - -1 don’t ~ - okay, let’s say that there’s
evidence regarding these things separately, sexual
assault victim as a child.

Yes.
And just a trawmatic childhood.
No, that’s it

Okay. Let’s say that if you are on the case, on the
jury, and at the - - during the penalty phase the
Defense does not offer any withesses, festimony,
evidence, in mitigation, would vou autornatically
vote for death?

No.

Do you think that a pesalty of life imprisonment
without the bepefit of probation, parole, or
suspension of sentence is an appropriate pepalty on
a case-by-case analysis, case-by-case basis, in this
case?

Yes, I do.-

Thauk you, sir.®

¥ Vol. 25, p. 6002-6G03.
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Defense counsel asked no more questions of Mr. Todd. The court later asked
Mr. Todd whether, 1f the law required him o coasider mitigating circumstances, and
particolarly the mitigating circumstance of intoxication, he would do so:

And, again, I think acteally you responded that you understood and you

could congider mitigating circumstances, but 1 believe you said

intoxication you could not. But if that were ordered to be a - - the law,

that you would at least consider it, could you consider 7%
Mz. Todd responded fhat ke could.®®

The defense challenged Mr. Todd for cause on the basis that ke could not
consider intoxication and childhood trauma as mitigating circumstances. The state
objected, arguing that he was rehabilitated after being informed of the difference
between consideration of, and weight to be given, mitigating circumstances.” The
court held:

And it’s the Court’s position that he wasn’t actually rehabilifated on the

Court’s questioning, but be cleared up his inconsistencies after they

were pointed out and it was explained to him what the law would be, the

law that would apply, and the confusion noted in other jurors, which he

acknowledged and cleared up, indicating he would consider all

mitigating factors. Mr. Todd will bt inaintained at this time.
Later, Mr. Todd was excused by the defense, using its ninth peremptory challenge.”

This cause challenge presents an example of the limitations of a review of a
cold recofd. Qur review of the confusing colloguy between Mr. Todd and defense
counsel does not lead us to conctude, as argued by the defense, that Mr. Todd stated

he would not consider the mitigating circumstance of a traumatic childhood

Certainly, Mr. Todd’s responses did not lead the trial court to make that conclusion.

¥ Yol 25, p. 6021.
™I

¥ Vol. 25, p. 6070-6071.
® Vol 25, p. 6371.

" Vol 37, p. 9009
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Instead, the only matter unresolved from the trial court’s viewpoint was whether Mr.
Todd could give serious consideration to the mitigating factor of infoxication, and the
court directed a specific qguestion to ascertain Mr. Todd’s response to that.

For this reason; we give deference to “a trial court’s first-hand observation of
tone of voice, body language, facial expression, eye contact, or juror atiention.”
Leger, 2005-0011 p. 90, 936 So.2d at 169. Doing so, coupled with our own review
of the record, we find that the entirety of Mr. Todd’s responses committed him to
keeping an open mind about all of the mitigating factors and the appropriate penalty
for this particular case. See I%’Hiams., 2001-1650 p. 14, 831 So.2d at 847. We find
no abuse of discretion in the trial court’s denial of the cause challenge here, where our
review of the record shows, and the trial court was convinced, that the entirety of the
prospective juror’s responses would not impede his consideration of all of the defense
mitigating factors. Williams, 2001-1650 p. 14-15, 831 So.2d at 848.

- Patricia Bonpette

The defense contends that the trial court abused its discretion in denying a
cause challenge for this prospective juror becauée Ms. Bonanette was substantially
impaired, in that she would not consider childhood sexual assault, a fraumatic
childhood or mental disease or defect as mitigation evidence. Thereafter, the defense
used its third peremptory chatlenge to remove this prospective juror from the venire;
thus, preserving this issue for review.™ See Blanf, 2004-0204 p. 25,955 S0.2d at 113
{“In Louisiana, a defendant raust use one of his peremptory challenges curatively fo
remove the juror, thus reducing his remaining perempiory challenges, or waive any

complaint on appeal.”).

On her questionnaire, Ms. Bonnette indicated that she was in faver of the death

2 Vol. 34, p. 8430.
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~ penalty where someone had taken another person’s life.® When the prosecutor
questioned her 2bout this response, she étated, “Yes, in certain circumstancefs], you
know, ... .”* She was the last prospective juror of the pane! whom the prosecutor
guestioned.  Consequently, she j::ad already listened to ‘the prosecutor’s
explanations.” She stated she could keep an oper mind as to the appropriate sentence
until she heard all of the information that would be presented in the penalty pbase.”
Sheunderstood that the defense had the right to present mitigating factors, but did not
have to presenﬁ any if the defense chose not tﬁ. Even if the defense did not present
mitigating circumstances, Ms. Bounette claimed she could still return with a life
sentence “in certain circumstances,”’ while explaining “[i}t would have to be real
good in this particular case” because the victim was a child.*® With regard to a life
sentence or the death penalty as sentences, she stated: “T can fairly consider either
one, but I would want to contemplate on, you keow, i1 chose [ife in prison,  would -
-1 would want to give that a great consideration also.” She reiterated several times
that she could fairly consider both possible sentences, and her deternmination would
be comprised of “[a) fair consideration, about equal balance of both, you know,
depending on the circomstances.™™

During guestioning by defense counsel, Ms. Bonnette indicated by raising her

hand with other prospective jurors when prompted to signal that she would not

% Yol 24, p. 5758.
* Id
% Id.
% Vol 24, p. 5757.
7 I
% Vol 24, p. 5758.
" Id
0 7ol 24, p. 5759.
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consider chilcihood_ sexual assault, a defendant’s traumatic childhood or mental
disease or defect as mitigating evidence."" Later, the prosecutor asked Ms. Bonnette
whether she could give serious consideration to mental retardation as a mitigating
circumstance if instructed to do so by the trial judge, and she said she would.'™
The defense challenged Ms. Bonnette for cause, arguing that she was
substantially i@aired in the discharge her duties fairly and impartially because of her
-unwﬂiingncss to consider mitigation evidence.'® The prosecutor objected, referring
to the tria} court’s erroneons holding, discussed at the beginning of this section, that
aprospective jurors” inability to consider non-statutory mitipating circumstances was
not a challenge for canse,"™ In denying the defense challenge for cause, the trial

judge concluded:

As to Ms. Bonnette, the Court notes that she did indicate in the initial
orientation by the Court she would accept the law and follow her oath.
Questions by [the prosecutor], open-minded, however obviously she
leans toward the death pepalty but indicated she would give fair
consideration, her exact words 1 have down are, “equal balance,” to
bath, She did indicate she would not accept non-stat .., - - would not
consider nou-statufory imatiers as given by [defense counsel], and in
addition initially said she would not consider a statutory consideration.
On rehabilitation she said if she was told to follow the law and the law
was to acknowledge mitigetion factors she would follow the law.
Accordingly, in evaluating her expressions, the tone, inflection, the
seriousness of ket responses, while it does appear she may lean towaid
death is not a reason in and of itself. The Court will maintain Ms.
Bonpette based on the totality of her responses and the observations in
court,'®

This was not the end of the discussion about Ms, Bonnpette, however. The

record shows that Ms. Bonnette was one of the five prospettive jurors called back for

W Vol 24, p. 5780, 5782, S785.
2 Vgl 24, p. 5839-5840.

0 Vol 24, p. 5857

o1

W5 Yol 24, p. 5858.
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additional guestioning after the trial judge realized the error in his prior
instructions.'™ After re-instructing these prospective jurors as to the difference
betwesn giving serious considerationtoa iitigating circnmstance and the weight that
each individual juror would apply, the trial judge again questioned Ms. Bonnette:
Court: Ms Bompette. Also, Ms. Bonpette, voun had
indicated that you would give fair consideration and
consider giving both life and death, depending op
the facts. And then upon being asked about
mitigating circumstances, I believe there were some
you indicated you could not or would not consider,
and I need to ask at this point, do you understand the
distinction 1'm making between seriously consider
them — considering those items as opposed to what
weight in your own mind you would give these
items?
Ms. Bonnette: 1 would consider - - T would listen and consider the
mitigating evidence, but1-- I couldn’t tell you right

now how 1 would - - 1 would consider - -

Court: Well, until vou’ve heard everviling, it wouid be
hard to say.'” '

Ms. Bonnette then told the court that she would seriously consider all of the
mitigating circumstances “and then think about it.'%*

Ms. Bonnette agreed with the prosecutor, who was allowed to re-question her,
that the concepts of considerstion and weight “sort of get all jumbled together.”'™
She told the prosecutor she could keep an open mind as to what the mitigating factors
would be; even when the defendant’s childhood and the sexual assault of the
defendant when he was young were included in the prosecutor’s example.'”® The

prosecutor explained that no evidence bad yet been presented, but that the attorneys

W ol 28, p. 6873-6877.
17 Yol 28, p. 6882,
% Vol 28, p. 6883,
9 Yol 28, p. 6890.
" Yol 28, p. 6890-6891.

51

1-777




were Just giving the prospective jurors “litile blips™ to see if they could keep an open
mind and listen to what would be presented. Ms. Bonnette agreed that she could keep
an open mind, lisien to whatever was presented *- - and with good conscience, you
know,” "~ - T'duse that”""" Ms. Bonnette understood that if she could not do that, s’n-e
would not be a fair juror.!"”

Upon re-questioning by the defense, Ms. Bonnette responded that she would
listen to everything presented and then would judge accordingly.'™ When the defense
attorney separately indicated the mitigating factors of intoxication, childhood trawma,
chldhood sexual abuse and mental disease or defect, Ms. Bontette answered that
each of these factors standing alone could be a reason to impose 2 life sentence.'"
Ms. Bonnette told defense counsel thai she would be willing to iisten to the
mitigating factors, which all mattered to her decision.’”

After the clarification questioning was completed, defense counsel re-urged his
challenge for canse for Ms. Bonnette, arguing that she had felt duty-bound by the trial
court’s instructions to answer the way she did.'’® The state objected, after which the

trial court he]_d:

The record is sufficient as to the foundation lald, the guestions
established by the Court, the vartous positions clarifying from the entire
penel listening to one ancther respond, all of them being distinet,
independent, individuals in their own rights. The Court has wade the
ruling, actually accepting thres additional challenges in order to clear up
axy inconsistency in prior voir dite, and will defer to the record in its
entisety for an evaluation of the remaining jurors, ... Bonnette .. '’

|yl 28, p., 6892
br g
3 Yoy 28, p. 6905.
H4 Yot 28, p. G905-6S06.
Y5 Vol. 28, p. 6906,
He ygl, 28, p. 6923-6926.
N7 Vel 28, p. 6929-6530.
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Later, after peneral v;air dire, the defense expended its third peremptory challenge to
remove Ms. Bonnette from the venire.'™®

Our review of the record convinces us that Ms. Bonnette was completely
rehalbilitated afier being re-instructed by the trial conrt and through the additional
questioning of both the state and the defense. Upon being instructed of the difference
between her serious consideration of = mitigating factor, and the weight that she
would be entitled fo ass%gn each factor, Ms. Bonnefte indicated she would keep an
open mind with respect to not only the statutory mitigating circumstances, but also
any non-statutory circumstance the defendant mi_ght proffer as the bagis forreturning
a sentence less than death. Williams, 2001-1630 p. 14, 831 So0.2d ai 847. The trial

court did not abuse its discretion in denying a cause challenge for this prospective

jaror.

Jvy Sanford

The defendant contends that the trial court abused its discretion in denying his
cause challenge for this prospective juror. The record shows, however, that the
defense failed to use a peremptory challenge to dismiss this prospective juror from
the venire. In fact, Ms. Sanford was initially accepted as a juror by both the state and
the defense.'”® Subseguently, Ms. Sanford was backstruck by the state, which used
one of its perempiory challenges to retnove ber.'® Consequently, the defense has not
preserved this issue for review. See Blank, 2004-0204 p. 25, 955 S0.2d 2 113 ("In
Louisiana, 2 defendant must use one of his peremptory challenges curatively to
remove the juror, thus reducing his remaining peremptory challenges, or waive any

complaint oxn appeal.”).

" Vol 34, p. §430.
"% Yol 34, p. 8428.
2 Yol. 35, p. 8676

53

1-778




2. Cause Challenges - Substantial Impainnent Pro-Death Penally

For the foliowing prospective jurors, the defendant claims the trial court
mmpropetly denied defense cause challenpes based on the fact that their voir dire
responses showed they would not cousider a life sentence.

Bradford Miller

The defendant argues that the triel court abused its discretion in denying a
defense chalienge for cause for prospective juror Bradford Milier based on his voir
dire !;espohses that be would always impose & death sentence for 2 defendant found
guilty of the rape and murder of & 4 year old child. Reeves contends Mr. Milier
refused to consider a life sentence unless there were very severe mitigating
circumstances and refused to consider certain mitigating evidence. Afier the trial
judge denied the defense’s cause challenge for this prospective juror, the defenseused
its sixth peremptory chaliepge to excuse him from the venire; thus preserving this
issue for review.™ See B.fa‘nk’ 2004-0204 p. 25, 955 So.2d at 113 (“Ie Louisiana, a
defendant must use one of his peremptory challenges curatively to remove the juror,
thus reducing his remaining peremptory challenges, or waive any complaint on
appeal.™).

The record shows that Mr. Miller was the last progpective juror questioned by
the state in his panel.'® After listening to the prosecutor’s explanation to the other
thirteen prospective jurors, Mr. Miller agreed he had a better appreciation of the
process in a capital murder case.'” Knowing that the case involved the aggravated

rape and death of a 4 year old child, Mr. Miller stated that be could keep an open

2 ol 35, p. 8673,
2 Yol 22, p. 5356.
13 g
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mind a5 to sentenceuniil the penalty phase was compleied.' When questioned about
his response on the jutor questionnaire, in which he had indicated he would always
vote to impose the death pepalty, Mr. Miller agread that he was generally in favor of
capital punishment ag part of our society and that the death sentence should be an
option in certain cases.'” However, he affinmed that, as far as the actual impositicn
of sentence ie this case, he could listen as a juror to whatever the defense offered in
the penalty phase, with the understanding that the defense could choose to present no
evidence, and that he could wait uniil aﬁér closing arguments in the penalty phase
before determining the appropriaté penalty.’ Mr. Miller indicated he could return
with a life sentence if he felt that the appropriate sentence in the case of 2 child being
murdered was life imprisonment.'” Mr. Miller reiterated that he could keep an open
mind, both to the defense, who would be arguing for a life sentence at that point, and
the state, who would be arguing in favor of capital punishment.”™ Mr. Miller
understood both sidé:s wanied hiw to be fair, to not-pay lip service to the instructions,
but to listen to both sides and base his decision on wihat he heard, whatever that might
be. '

During defense questioning, Mr. Miller and defense counsel discussed the
awkwardness of being asked whether he would consider something before knowing
what the information was.'”® Upon being questioned about his guestionnaire

response, where he indicated he would always vote for the death penalty for the rape

Yol 22, p. 5358.
125 I

2 vol 22, p. 5359.
I

% Vol. 22, p. 5360.
122 g} 22, p. 5361
0 Vol 22, p. 5407,
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and mmurder of a child, Mr. Miller explaiped:
That's what I answered, but as I said earlier, I thought - - I wasn’t aware
of the guilt phase and sentencing phase, so 1 think [ would be ableto do

that, no problem; however, I also would have a - - would be able io
consider alternatives to that. "'

When asked by defense counsel ifhe actually meant be could consider alife sentence,
Mr. Miller answered: “Ut would have to ’oc_ a very, very sevete mitigating
circumstance, because there’s a lot of - - I said it’s a very, very broad spectrum, it's
nothing black or white.”'®” By way of illustration, Mr. Miller explained: “... For
example, mental illness could renge from mild depression to someone that’s been in
a psychiatric ward for 30 years and on medication and - - there’s a very, very broad
range there.”'® With regard to the mitigating circurnstances raised by the defense,™
Mr. Miller agreed that he could consider those mitigating factors, depending on the
quaiit-y and nature of the testimony.'*

Theresfter, the defense raised a cause challenge against Mr. Miller, arguing that
he would imrpose a death sentence in cases like this, which opinion was backed up by
his initial questionnaire n‘;spc:nséy”'6 After the state’s objection, the trial judge held:

The Court takes - - reference notes, he said that on his ciuestionnaire that

he would vote 10 impose, but after - - wanted it to be understood that

that was his view on society as a whole, and understood that it would be

optional. Under the questioning by the defendant be understands the

two phase and mitigation and would consider them. The Court does not

find at this point that he should be dismissed for cause and will maintain
Mr. Miller.”

3 Vol. 22, p. 5408
B2 Vol 22, p. 5409.
133 id

13 Defense counsel specifically noted “traumatic childhood, sexval assaulf victim as a child,
psychiatric diagnosis or suffer from 2 mental disease or defect.. .” Vol. 2%, p. 5409.

135 Vol. 22, p. 5410,
¢ Vol 22, p. 5439.
¥ Vol 22, p. 5440,
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After general voir dire questioning, the defense exercised its sixth peremptory
challenge to have Mr. Miller removed from the venire,'®

Cur review of Mr. Miller's Witherspoon questioning reveals no grounds upen
which to believe his views on the death penalty were such that they would prevent or
substantially impair the performance of his duties as a‘juror in accordance with his
lnstructions or oaths. Although Mr. Miller believed that the death penalty has its
place in society, and was a considleration for penaliy in cases like this in particular,
“not every predispositior or leaning in any direction rises to the level of substantial
impairment.” Leger, 2005-0011 p. 77, 936 So.2d at 161, quotz’n—g State v. Lucky,
1996-1687 p. 7 (La. 4/13{99}, 755 So.2d 845, 850, cert. denied, 529 U.S. 1023, 120
S.Ct. 1429, 146 L;Ed.Zd 319 (2000}, Our review of the entirety of this prospective
Juror’s voir dite responses reveals no sabstantial impairment. There was no abuse of
discretion in the trial couri’s denial of the defense’s cause challenge for this
prospective juror,

Daniel Norton

The defendant cleitns the trial court abused its discretion in denying his
challenge for cause for prospective juror Daniel Norton, claiming his voir dire
responses showed be would always vote for the death pepalty as punishment for the
rape and murder of a child, and that he would automaticaily vote for the death penalty
if the defense failed to present mitigating evidence. The record shows the defense
used its 10" peremptory challenge in a backstrike against Mr. Norton, thus preserviag
this issue for review. See Blank, 2004-0204 p. 25, 955 So.2d at 113 (“In Louistana,
a defendant must use one of his peremptory chalienges curatively to remove the juror,

thus reducing his remaining peremptory challenges, or waive any complaint on

% Vgl 35, p. 8673
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appeal.”™),

The record shows, contrary to defense counsel’s characterization, that Mr.
Norton actually stated on his questionnaire and in questioning that he was indifferent
on the question of the death penalty and could “live with it, live without 1.
Although be indicated on his questionnaire that he would always vote to impose the
death penalty if a defendant is guilty of the rape and marder of a child, and that he
had strong feclings about that, he clarified that response by stating: *... I mean, that's
the first question, most people are going to have the same response to it ... But when
you ask later on about, you know, extenuating or mitigating circumstances, ! mean,
you really have to consider all of it”*® He also indicated he would be willing fo
listen to whatever evidence was presented in the pe;zalty phase before he determined
the appropriate sentence.”’ He understood that the defense had the right to present
mitigating factors, but were not required to, and that in either case he could return a
life sentence if that is what be felt was appropriate.'*? Mr. Norton also indicated he

‘could seriously consider any mitipating factors raised by the defense.' He affirmed
that he could keep an open mind as to both « life sentence and the death penalty.'®

‘When the defenge counsel asked the panel as a whole to indicate, by a show of
hands, who had marked their questionnaires that they would always vote to impose
the death penalty for the rape and murder of a child, Mr. Norton raised his hand.'*

Whep questioned individually by defense counsel, Mr. Norton stated the following:

1% Vol 24, p. 5938.

M0 Vol. 24, p. 5941, see generally Vol. 24, p. 6938-5041.
14 ol 24, p. 5940

1,

43 Vgl 24, p. 5940-5941.

4 Vol 24, p. 5942,

" Vol. 24, p. 5959
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Defense Counsel:

Mr. Nerton:

M. Norton, as 1 said eatlier, your body language
speaks loud, and I saw you, you know, nod in
agreement, and I saw some puzzlement from time to
time, even while [ was sitting over here. Do you
have a better fee! for things?

Yes, sir. | think the guestion that you keep asking
about 81, there’s a lot of shock vaive when thet’s the
only staiement you see without seeing, okay, withont
any other altematives. 1 mean, I for one, if it had
been stated, read all the - - all the - - all the
possibilities and give the one - - answer the one that

" most best sults the way that you feel, it may have

Defense Counsel:
Mr. Norton:

Defense counsel:

Mz. Norton:

Defense Counsel:

Mr. Norton:

Defense Counsel:

Mr. Norton:

Defense Counsel:

Mr. Norton:

been a little different. But, 1 mean, the way it was
asked, I mean, it’s just a shock value guestion, [
mean, and then read furtber down the line, that’s - -
it--

Right.
- - and it changes a Httle bit

And Tike 1 was telling - - or said to [apother
prospective juror], when I saw the red hats, it just
jumped out at me. That question last Thursday I'm
sure just kind of jumped out af you when you read it.

Right.

And - - and considered a response to that Mz
Norten, you obvicusty have strong feelings about
the death penalty, right? Let me back up. You said
generally in favor, I trying to be fair to you and
notjust accuse you of things. ¥ ou did put down two
answers - - did you - - did you recall that - - do you

) recall that?

Recall which answer?
You know, you put down “A” and “C”, “A” being
will always vote in favor of death penalty involving
a rape, murder of a child. )

Right.

And then “C7, I see that you have here”C”, you're
generally in favor of death penalty but can put aside

and impose - - well, - -

Right. I mean, when you first agked the question, it
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Defense Counsel:

Mr. Norton;
Defense Counsel:
Ms. Norton:

Defense Counsel:

Mz, Norton:

Defense Counsel:

Mir. Norton:

Defense Counsel:
Mr. Norton:
Defense Counsel:

Mr. Norton:

Defense Counsel:

Mr. Norfon:

Defense Counsel:

1-786

doesn’t say read ali the responses and pick the one
that best suits you. If just - - vou know, that one
right there, when vou see the rape and murder of a
child, 1 mean, thai - - it dide’t say anything else,
And once 1 read further down, | mean, 1 agreed with
that ope as well, I mean, - -

Okaf- Do you think that a life sentence isa
substantial sentence?

Yes.

Axnd it may be appropriate in a death penalty case?

Yes.

Would vou consider intoxication as a mitigating
circustance, if presented?

1 consider all mitigation as, you know, seriously;

whether I pat much weight to any particular one, you
kunow, - -

I'm serry.

1 said, whether 1 put much weight to any of them m
particular, you know - -

- - that's for you to decide, right.
That’s exactly right.
Okay. What about childhood trauma?

Like I said, I - - everything that you read on the list
1would give serious constitution [sic] to, I mean; the
weight, ] mean, that’s two scparate questmns right
there.

Yes,

The weight that you atiribute to each parficular thing
that the law reguires that is a mitigating
circumstance, you know, that’s different from how
strongly 1 feel about each particular one of them.

How about if you heard no mitigation from the

Defense, would you vote - - automatically vote
death?

6¢




Mr. Norton: Yes, sir,'*

At this point, defense counsel stopped questioning Mr. Norton, after secuﬁng
this one response that might suppoit a finding of substantial impairment. However,
the state cleared up any confusion by the following rehabilitation:

Prosecutor: ... Mir. Norton, the same question, you sajd that in

the death of a child, ne mitigating evidence
presenied, you’d auviomatically vote for the death

penalty.

Ms. Norton: L d.idn’t undefstand that we could go back and
review any - -

Prosecutor: You do understand that now?

Mz Norton: Yes, sir,

Prosecutor: Will vou assufe ine and the Court that you will do

that, you will examine al! of the evidence, - -

Mr. Norfon: Yes, sir.

Prosecutor: - - both phases?

Mr. Nortomn: Yes, sir.

Prosecutor: Any evidence you find that you deem to bé
mitigating, - -

Mr. Norton: Yes, sir.

Prosecutor: - - will you consider it seriously?

Mr. Norton: Absolutely. '’

The defense sought to remove Mr. Norton for canse, arguing that be indicated
he would automatically vote for death if the defense failed to present mitigating
evidence.'*® After the state objected, the trial court ruled as follows:

The Court notes that he - - I think was defined as being indifferent on

1% Nol, 25, p. 6007-6010.
¥ Yol 25, p. 6033-6034.
M Vol 25, p. 6071 -6073.
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his questionnaire and could go either way depending on the situation.
Clearly would consider mitigation and even under the guestions
established by Defense Counsel with except - - the only juror that
seemed to understand the difference between consideration and weight

. issues, clearing it up on his examipation, which was somewhat late in
the proceedings. 1n addition, he was guite articulate in expressing why
some of the questions were answered the way they were with regard to
the questionnaire, and copsistent throughout other than the ope
statement that if e found first degree murder - - .

Defense counsel: Guilt - -

~ - found the guilt phase and nothing was presented then he weuld

auwtomatically voie for death, not having anything to consider. During

rehabilitation it was clearly pointed out that he would have the entire

trial proceedings that would be 2 part and parcel of those penaity phases

for consideration and weight as they deemed appropriate, and indicating

having that to view would not auiomatically vote but would make a

considered decision based on what was there to evaluate, The Cowt

would deny the Defense motion and keep Mr. Norton.*”

The record shows that Mr. Norton was initially accepted as a juror by both the
state and the defense.'™® However, he was later backstruck by the defense and
removed by use of its tenth peremptory chailenge.'”!

This court has previously noted that “{wihile the reviewing court must carefully
Teview the record of voir dire for abuses of discretion, it need not and should not
attemnpt to reconstruct the voir dire by a microscopic dissection of the transcript in
search of magic words or plwrases that automatically signify either gualification or
disqualification. ... This court moust look to the entire voir dire on this subject matter
and not individual responses.” Leger, 2005-0011 p. 76-77,936 S0.2d at 161 (citation
omitted). The single response which would have supported the defendant’s argument

cannot stand when balanced against the entirety of this prospective juror’s thoughiful

responses. The record clearly supports the conclusion that this prospective juror was

" Vol 25, p. 60736074
3 Vol 35, p. B676.
¥ vol. 37, p. 9011
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rehabilitated in that one regard, and suffered no impairment which would impair him
in the performance of his duties as juror in accordance with his instructions or oaths.
We find no abuse of discretion in the {rial court’s dendal of the defense’s cause
challenpe for Mr. Norton.

Mary Mhire

The defendant contends that the tral court abused its discretion in denying a
case challenge to prospective juror Mary Mhire, arguing she indicated she would not
consider a life sentence if the defense failed to present mitigating evidence. The

record shows that the defense challepged this prospective juror for caunse, which was

denied by the trial court.'® However, the record also shows that jury selection was

completed before Ms. Mhire was called back to a gemeral voir dite panel.
Consequently, the defense did not expend a peremptory challenge to remove this
prospective juror from the venire, and the issve raised by the defense with respect to
this juror is not preserved for our review. See Blank, 2004-0204 p. 25,955 So2d at
i '1 3 (*inLouisiana, 2 defendant must use one of his peremptory challenges curatively
to remove the juror, thus reducing his remainiog peremptory challenges, or waiveany
complaipt on appeal.”).

Larry Davis

The defense contends the trial court abused its discretion in denying a defense
cause chalienge for prospective jurot Larry Davis. According to the defense, Mr.
Davis stated he would always vote for death in the case of a child’s rape and murder,
and if no witigation evidence was presented by the defense.

The record shows that the trial court denied a cause challenge raised by the

3

defense against this prospective juror.'™ Ordinarily, under Louisiana law, “a

¥ Vol 32, p. 7935-7937.
3 Vol. 30, p. 7256-T262.
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defendant must use one of his peremptory challenges curatively to remove the juror,
thus reducing his remaining peremptory challenges, or waive any complaint on
appeal.” See Blank, 2004-0204 p. 25,955 S0.2d at 113. In the matter of Mr. Davis,
however, therecord shows that the 12-member jury was selected, and the defense had
exhausted its twelve peremiptory challenges under La. Const, art. 1, § 17 and La.
C.Cr.P. art. 799 before Mr. Davis was reached.'™ The peremptory challenge
exercised against Mr. Davis was made duting the saiectipn of alternate jurors, and,
thus, is governed by La. C.CrP. art. 789,
La C.Cr.P. art 789 provides:

Art. 789. Alternate jurors

A. The court may direct that nol more than six jurors in addition
to the regular panel be called and impaneled to sit as alternate jurors.
Alternate jurors, in the ordet in which they are called, shall repiace
jurors who become unable to perform or disqualified from perfonuning
their duties. Alternate jurors shall be drawn in the same manner, shall
have the same qualifications, shall be subject fo the samne examination
and challenges for cause, shall take the same oath, and shall have the
same functions, powers, facilities, and privileges as the principal jurors. .
1§ the court determines that alternate jurors are desirable in the case, the
court shall determine the number to be chosen. The regular peremptory
challenges aliowed by law shall not be used against the alternate jurors.
The court shall determine how many additiopal peremptory challenges
shall be allowed, and each defendant shall bave an egual number of such
challenges. The state shall bave as many peremptory challenges as the
defense. The additional perempiory challenges may be used only
against alternate jurors. Except in capital cases, an alternate juror who
does pot replace a principal juror may be discharged when the jury
retires to consider its verdict.

B. In a capital case, at the conclusion of the guilt phase of the
trial, alternate jurors that have nof replaced principal jurors shall not be
discharged, but shall be sequestered from other members of the jury
until the jury has reached a verdict. 1fa sentencing bearing is mandated,
the alternate jurors will be returned to the jury and will bear the evidence
presented at the sentencing hearing and will be available to replace
principal jurors,

1% Seen. 60, Mr. Davis was not one of the twelve defense peremptory challenges exhansted
prior to the selection of the jury.
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C. if the court, as provided in Paragraph A, replaces a principal
" juror with an alternate juror after deliberations have begun, the court

shall order the jury to begin deliberations anew.

The record shows that after the 12-member jury was selected, a number of
prospective jurors remained in the last panel questioned. From these remaining
prospective jurors, alternate jurors x.arere selected for this case.” Mr. Davis was one
of those persons remaining in the panel. Pursuant to La. C.Cr.P. art. 789, the trial
court determined that four alternate jurors would be selected; and that the state and
the defense would have one peremptory challenge each for each alternate juror.'”
The defense used their second additional peremptory challenge to remove Mr. Davis
as the second alternate jurer.)™”

The use of an additional peremptory challenge on Mr. Davis as a second
alternate, pursuant to La. C.Cr.P. art. 789, did not have any impact on the number of
peremptory challenges allowed the defendant as a matter of law to select a jury,
pursuant to La, C.Cr.P. art. 799, As is reflected in Art. 789(A), regular peremptory
chailenges allowed by law shall not be used agaipst the alternate jur'ors, and
additional perernptory challenges may only be used against aitemate jurors. Thas,
even if the trial court erred in denying the cause challenge as to Mr. Davis, no
substantial violation of constitutional and statutory rights occurred requiring reversal
of conviction and seatence.

Since prejudice is not presumed, as occurs in the emonecus denial of a canse
chatlenge for a prospective juror for whom the defense subsequently exhausis a
peremptory challenge in the constitution of the 12-member jury, this error, if amy, can

only serve as the basis for relief if the defendant can show that substantial rights to

¥ Yol 37, p. 9016.
1% %ol 37, p. 9016-9022.
BT Yol 37, p. 90229023,
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which he was entitled have been affected. See La. C.Cr.P- art. 921 (“A judgment or
ruling shall not be reversed by an appellate court because of any error, defect,
irregularity, or variance whicl does not affect substantial rights of the accussd.”j.
Here, no alternate jurors were involved in the deliberation of guilt or punishment.
Thus, the defendant fails fo show any prejudice suffered by the defendant, or any
ground for reversal, in the denial ofhis cause challenge to Mr. Davis, and his later use
of an additional peremptory challenge for the selection of alternate jurors.

3. Cause Challenges - Jurors Who Could Mot Consider Death Penalty

For five prospective jurors, the defendant argoes the trial court improperly
removed jurors on the state’s cause challenge whose voir dire responses showed that,
although they were more inclined toward a life sentence, they could both consider the
death pebaltﬁr and agree to follow the law.

Kimberleigh Harris

The defense claims the trial court erroneously granted the state’s cause
challenge for prospective juror Kimberleigh Harris. Contrary to the state’s
characterization, the defense maintains that Ms. Harris did not vacillate in her
responses, but instead made a single statement that she could not impose the death
penalty Basad on her religion. Ofther than this one isolated comment, the defense
argnes Ms. Barris demonstrated her willingness to follow the law and her ability to
impose a death sentence.

In her questionnaire, Ms. Harris indicated she did not believe in the death
penalty.'® ﬁuﬁng state questioning, Ms. Hartis related that she did not believe in the
death penalty, even though a family fiiend had been murdered.'® I the seme

response, however, she also distinguished herself from other prospective jurors in the

8 ol 22, p. 5352,
1 Yol 22, p. 5353.
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panel who were opposed to the death penalty by stating, * . . . [ am opposed of (sic)
it, but if, you know, - - I think I could, you know, be able to, you know, do the death
~ penalty.”'®" Immediately thereafter, she confirmed for the prosecutor that she was
“phitosophicaily, morally, or religiously opposed to the death penalty,” but could
“follow the law providing for the imposition of the death penalty.™® When asked
point blank: “If vou felt the defendant should be executed, could you vote for that?™,
ber response in the record is: “[Pause] No.”'*® She agreed with the prosecutor’s
characterization that she could pot faitly consider both punishments.'® She agreed
that it was one thing to say she could coﬁsider the death penalty, but another thing to
. say she could impose that sentence.’® Ms. Harris based her opinion on her religious
beliefs.'®

Upon defense questioning, Ms. Harris raised her hand when defense counsel
dsked the panel who would not consider sexual assault as a child as mitigation
evidehce.“é'6 She also raised her hand to indicate she would not consider as mifigating
she factor of mental disease or defect.'” 1n individual questioning, Ms. Harsis told
defense counsel she believed that sometimes defendants claimed to have a mental
illness in order to Teceive a sentence of life instead of the death penalty.'® Defense

counsel responded:

% Id
W d,
19 Yol 22, p. 5354,
19 yol. 22, p. 5355.
I
 1d
6 Yol. 22, p. 5370.
¥ Vol 22, p. 5370
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Okay. ma’am, and that - - T respect that, and, you know, ifyou feel that
way, we can talk about that later, and | have no problem with that, and
~ that may be true. But that’s what the trial is about, if we present that

evidence, you have to consider it and weigh it as you will and give it

credence or what you think it deserves. So, that’s part of your function,

it’s part of your role as a juror, you get to evaluate the credibility, the

believability of whatever witness, expert, non-expert, you get to

consider that and do what you will with it. So if you terd to - - if you

don’t believe it, then that’s - - you have a right to not believe it. Does

that help you at all, or make any sense to you?'?
Ms. Harris replied, “Yes. '™

I later defense questioning, Ms. Hasris agreed that she had just said she could
not impose the death penalty.’”’ She counld not think of an appropriate circumstance
or situation where she could setiously consider a sentence of death.'™ When asked
if she would have an automatic vote if she were selected for this jury, Ms, Hairis

ultimately indicated she could impose the death penalty under the proper

circumstances, after some vacillation. '
After a defense discussion with various prospective jurors in this panel about

their consideration of mitigating circumstances, the trial court attempted to clarify

% Yol 22, p. 5396,
™
T Vgl 22, p. 5405.
72 1d
" When esked if she would have an auiomatic vote, Ms. Haris responded:
No, T worldn’t - - T mean, - - I can’t answer (hat, because, you know, you're saying -
- 1'm not there 56 1 can’t say whether or pof I'll want him o have the death penalty
or whether ] want him to have life, but opposing this right - - opposing, basically, yon
don’t watt it - - T mean, vou don’t believe in it or whatever you would - - you know,
it's like ] say 1 dor’t balisve in it

[Defense counsel:  Yes, me'am.}
But it does not mean that it - - | couldn’t da it

{Defense counsel:. 5o you could do it under the proper circumstances.)
Yeah -

Vol. 22, p. 5406.
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Ms. Harris” responses:

Court: Ms. Harris, there was an example of a mitigating - - some
mitigating circumstances that you indicated that vou would
not consider. Is that still vour position?

Ms. Barris: Yes, sir.

Court: You're probably the hardest for me to hear.
Ms. Hamis: Yes sir.

Court: Is that still your position?

Ms. Harris: Yes.

Court: All right. Now with repard to the guestions ! asked,-
anything, {Prosecutor]?

Prosecutor: Mo, Your Honor.
Cowrt: Anything, {Defense counsel]?

Defense Counsel: Nothing, Your Honor.'™

The state raised a cause chalienge for Ms. Harris, arguing that she spent a good
part of both examinations saying she could not consider capital punishment, but that

her last comment to the defense counsel was that she could consider the death

penalty.'™™

After defense counsel’s argument, the trial court ruled:

The Court references, as before, notes that she, during discussions with
the State, her guestionnaire said do not believe in the death penalty,
could not consider. Defense indicated she - - first she could not consider
death under any circumsiances, followed up by an additional question,
could, under circumstances, however she did raise her hand and wounld
not consider mitigating circumstances, specifically those of traumatic
childhood - no, strike that - those of mental disease, is the one that she
responded in the affinnative to that she would not consider. There was
no rehabilitation, and the last question that the Court asked her
specifically addressed that. Under State v. Williams, 821 So0.2d 8335
(sic), and emphasis put on State v. Roy, 681 So.2d 1230, consideration
of mitigating circumstances; the Court also references under Stare
Langley, 711 S0.2d 651, inasmuch as the inability to commit to consider
is often sufficient grounds. The Court would note that she vacillated

1™ Vol. 22, p. 5415-5416.
7 Vol. 22, p- 5426,
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continuously, and taking that into consideration with the fact that she

could not accept zil mitigating factors as requesied, or even consider

those mitigating factors of a substantial nature, the Court wounld grant

the State’s challenge for cause.'™

The record supporis {he trial court’s conclusion that Ms. Harfs was
substantially imypaired as a juror due to her confusion, apparent on the record, over
her view of the death penaity and her inability to consider mitigating circumstances.
There was no abuse of the trial court’s discretion in granting the state’s cause
challenge for this prospective juror.

Derick Daniels

The defendant arpues the trial court improperly granted the state’s cause
challenge to Derick Daniels, arguing Mr. Daniels’ voir dire responses showed that,
while he was not a supporier of the death penalty, he would consider ali the evidence
and facts, be a fair juror, and not autometically vote for a life sentence.

The record completely belies the defendant’s characterization of Mr. Daniels’
voir dire testimony. The record shows that Mr. Daniels raised his hand during the
court’s initial questioning, signifying be could not vote for a death sentence, even if
he determined thai death was the appropriate penalty.'” Duﬁr;g the court’s individual
c.luestioning on this issue, Mr. Daniels was asked whether, regardliess of the evidence,
e would be unable even 10 consider imposing 2 death sentence. Mr. Daniels
responded, “Yes, sir, I feel like I'm just not for the death penslty.”'™ When asked if
he would automatically vote for a life sentence, regardiess of the evidence, Mr.
Daniels responded: “I really don’t know - - I really don’t know, but 1 just - - I'm just

not for the death penalty. 1 would consider all the evidence and give it - - be fairas

€ Yol 27, p. 5426-5427.
™ Vel. 23, p. 5667.
17 Vol 23, p. 5668.
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1 could - " After the trial judge explained again about the bifurcated procedure in
a capital t7ial, the court asked Mr. Daniels point blank: “Now, what 1'm asking is
would you auiomatically vote for life imprisoml_lent if it got to the penalty phase
because of your views on the death peﬁaify?”'so Mr. Daniels responded: “Yes, sir, 1
guess | would.”‘“ The sl court then followed up and asked: “Are you telling me
that you're so opposed to the death penalty you could never vote to impose it under
any circumstances?"'™ Mr. Daniels replied: “Yes, sir.”'™®

Mr. Daniels reiterated his sirong opposition to imposition of the death penalty_
when guestioned by the prosecuior. Hé affirmed that he ;mas fundau‘xentaﬂ},lr opposed
to capital punishment."® He told the prosecutor: “1 feet like ’m playing God if 1 say
go ahead and kill a man, you know, I feel like that 1'm not better than the killer.”™
He affirmed that, on his guestionnaire be had written “two wrongs don’t make &
right” and had indicated he was personaily, morally, or religiously opposed to the
death penalty and would pever vote to impose it under any circumstances, Tegardless
of the facts and the law in a case.'™® He affinmed to the prosecutor that he would
automatically vote for life imprisomnent because of his personal beliefs, and, when
asked if his opinion on the death penalty would still be the same in a worst case

scenario sach as a mass murderer, Mr. Daniels stated: “Yes, siz, 1'll let God deal with

™ Yol 23, p. 5668.
0 Vol, 23, p. 3670.
gl Id.
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' Vel 23, p. 5706,
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‘em. 1T

In response to defense counsel’s questioning asto whether anyone on the panel
would not consider as mitigating evidence that the defendant had been a victin of
sexual assault as a child, Mr. Daniels raised his hand.'® He later indicated he did not
understand the question.”™ In individual questioning by the defense, Mr. Daniels
stated that he bad held the belief that he would not consider the imposition of the
death penalty under any circumsiances, regardiess of the facts ofa case, ever since
he had been able to reason.'® When the defense attorney asked Mr. Daniels if he
could ever envision any type of case, even a worst case scenan'g, where the death
penalty would be appfopﬁatﬁ, Mr. ]i)anieis'responded: “Ne, not even if it was my own
chiid " Defense counsel replied, “1 don’t think it gets any stronger than that, sir ™%

The state challenged Mr. Daniels for cause and the defense did not challenge
the motion. The trial court poted that My, Daniels was adamant in his belief and
excused Mr. Dariels for cause.'”

Initially, we note that, by failing to object to Mr. Daniels’ removal, the defense
failed to preserve this issue for review. La. C.Cr.P. art. 841(A) (“An irregularity or
error cabnot be avatled of after verdict unless‘it was objected to at the Fime of
occurrence.”). Ngverth%icss, the record overwhelmingly supports the trial court’s
conclusion that this prospective jurer’s views on the death penalty were such that {hey

would prevent or substantially impair the performance of his duties in accordance

7 Vol 23, p. 5708.

18 ol 24, p. 5775,

¥ vgl. 24, p. 5779.

0 Vol. 24, p. 5790-5791.
Vol 24, p. 5791,

B2 14,

¥ nl 24, p. 5842-5843,
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with his instructions or oaths. The frial court did not abuse its discretion in granting
the state’s cause challenpe for this prospective juror.

Jessica Bates

The defendant contends the trial court imprepetly excused prospective juror
Jessica Bates on the state’s cause challenge, arguing that, while she was generally
opposed to the death penalty, shie could put aside her feelings and impoese the death
penalty if that was the appropriate penalty under the facts and Iaw.

In discussing her questionnaire responses with the prosecutor, Ms. Bates
indicated her feelings for the death penalty were that, while she was geperlly
opposed to it, she conld retumn that sentence if she found it appropn’ate in a specific
case. ™ However, she immediately told the prosecutor: “Idon’t think it’s my decision
[to return a sentence of death]. I dop’t think I could ever choose to actually send
somebody to - - you know, to death.”™* She clarified her conflicting responses by
stating that, while she saw the death penalty as an appropriate sentence in a general,
philosophical sense, she, as an individual, could never impose that sentence, based
on her personal beliefs and feelings.™® She affirmed shewould always vote for alife
sentence, and would do so automatically because of her personal convictions and
beliefs."”” She stated she would not vote for the death penalty, regardless of the facts
of the evidence."® Given a worst case s‘ceuario of 2 mass murderer, Ms. Bates agreed

she could never vote to impose the death penalty, adding: “T just don’t think it’s my

4 Vol. 28, p. 7000.
%5 Vol, 29, p. 7001
¥ vol. 29, p. 7001.
¥ Yol 29, p. 7002-7003.
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decision.”’™ She thep rejtersted she would automatically vote for life imprisonment
and agreed with the prosecutor’s statement: “Talnd so we'd sort of be wasting our
time with you on this jury; is that right?™?®

During defense questioning, Ms. Bates responded to a question asking if she
was pretty much opposed to the death penalty: “Yes. Well, it’s not that I don't
believe in it, it’s just I don’t think that’s my decision.”™ In response to a defense
hypothefical set of facts wh-ich were actually closely aligned with the facts of this
case, Ms, Bates ansv;rered, somewhat confusingly, that she did not know if she could
1ot seriously consider imposing the death penalty because she was not in the position |
yet and was not cextain she w.ould not feel differently if picked for the jury.™ Upon -
Seing pressed by the defense for an answer, she stated it would be a very tough
decision for her to ever impose a death sentence, and that she could not see herself
ever imposing that sentence, even under the facts in the scenario.*®

The state challerged Ms. Bates for cause, argiing she repeatedly stated she
coﬁ}d never see herselfimposing the death penalty. ™ After istening to the defense’s
argument, the trial conrt roled:

Initially - - the Court would pote when asked specifically a guestion

about the law, if they could imnpose the death penzlty, she indicated that

she could; however, then in the guestioning by the State on the

evaluaiion of her questionnaire, she clearly stated that policy

considerations, she approved of that being something, the death penalty

was allowed, but that she could never give the death - - in fact, had told

the State that she would automatically give life, based on personal
beliefs. When questioned by the Defense, the best answer she could

%9 Vol. 29, p. 7004,
20 Vol, 29, p. TODA-7005.
B Vol 29, p. 7048,
2 Vol 20, p. TO4R.
% Yol 29, p. 7049,
M yo1 29, p. T063-T064.
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give, under a scenario was, “1 don’t know.” She did made {sic] the
specific - - and | quote, “1 could not see me imposing death. 1believe
in it, I cannot persopally impose it” Ageain, the Court cannot take one
or two answers to determine that but must look at the totality. it's noted
that she was very considerate and deliberate when asked these specific
questions. The Court would find that the totality of her response shows

a serious impairment and would excuse Ms. Bates for cause on the
State’s motion.”™™

The record supports the trial court’s conclusion that this prospective juror’s
views ob the death penalty would prevent or substantially impair her in the
performance of her duties as juror in accordance with her instructions or oaths, While
Ms. Bates may have ’ﬁheoreﬂcaily agreed with the mposition ofthe death penalty, she
tepeatedly said that she could not impose capital punishment and would automatically
vote for life imprisonment, no matter what the facts were in the case presented to her.
We find no abuse of the trial court’s discretion in granting the state’s cause challenge
for this prospective juror.

Shawn Jackson

The defendant atgues the trial court improperly granted the state’s cause
challenge to prospective juror Shawn Jackson, claiming he could consider imposing
the death penalty under appropriate circumstances,

In questicning by the prosecutor, Mr. Yackson stated that he was morally, and
for religious reasons, opposed to the death penaity and that be believed a life sentence
was a severe epough punishment. Mr. Jackson could not consider imposing a death

- sentence in any case -other than one involving mass murder. In this case, where the
issue was the rape 2nd murder of a single child, Mr. Jackson repeatedly indicated he
would automatically return a life septence and would not consider imposing the death

penalty.”

W ol 29, p. TOGAT065.
25 vol. 29, p. 7005-7015.
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Under defense questioning, Mr. Jackson repeated his position, stating that a
person convicted of murder should suffer the rest of their life in prison, thinking
about what they bad done. He stated he had held this belief since the murder of his
sister, whose killer received a sentence of life imprisonment. He reiterated he would
automatically impose a life sentence, and would not consider the death pepalty, ina
case such as this one where there was a single victim Mr. Jacksonr eould obply
consider the death penalty in a situation where there was more than one victim *’

The state raised a cauvse challenge to Mr. Jackson, stating be would be
substantially impaired as a juror due te his inability to consider capital punishient
in this case.®® After listening o the defense’s arpument, the trial court ruled:

With regard to Juror No. 31-262, Mr. Jackson, the Court finds there was

no ambiguity with regard to his position. He is opposed to death and

believes life is as severe, and in many cases worse, and would want the

person to consider their actions on a day-by-day basis for the rest of

their lives. When questioned as to whether he could consider death, he

indicated only in mass murder situations, genocide, multiple murder.

The case in the bill of indictment has previously beentead. 1t is obvious

that this is a single situation. Drawn to similarities to the death of his

sister, he indicated that in no way in a single murder case could he

impose death, it would always be life. The Court finds a serious
impairment to being able io be an impartial juror, and, therefore, would

have to accept the State’s challenge for cause and excuse Mr. Jackson.

The record undeniably supports the trial court’s conciusion that this

| prospectjve jurer’s views on the death penalty prevented or substantially impaired
him in the performance of his duties as a juror in accordance with his instructons or
oaths. Mr. Jacksorn maintained his inability to consider the imposition of capital
punishment where there was a single victim throughout his voir dire testimony.

There was no abuse of the @ial court’s discretion in granting the state’s cause

challenge 10 this prospective juror.

1 Yol 29, p. TO49-70353.
M Yol 29, p. 7065,
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Shiquita Briggs

The defendant agserts the trial cowrt improperly granted the state’s challenge
for caﬁse for prospective juror Shiquita Briggs. According to the defendant, Ms.
Briges did not oppose the death peﬁalty and could consider the death penalty in this
case.

‘When speaking with the prosecutor, Ms. Briggs agreed with her guestionnaire

response that she was generally in favor of the death penalty but could put that fecling

aside and return with a different sentence. She indicated also that, in cases of rape
and murder of a child, she would always vote to impose the death penalty. She
clarified to state she could keep an open mind.?’® Ms. Briggs stated she would bave
no problem determining guilt ot innocence, would keep an open mind to any evidence
presented in penaliy phase, could consider any mitigating factors and give them
whatever weight she thought they deserved, could be fair to both sides, and could
return with a sentence of life imprisonment, if that was appropriate.”’! She then told
the prosecutor she could not vote to execate the &efci:dant if she thought the
appropriate sentence was death >

Ms. Briggs did not base her belief on personal or religious grounds, but that she
“coulds’t do it.”** When asked if she would automatically vote for life and not vote
for death, reg#ﬂws of the evidence presented, she stated “vote for life** She

clarified she would autbmaticalty vote fot life and could never see herself voting for

¢yl 30, p. 7333,
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a death penalty, under any circumstances.*” Ms, Briggs answered several more times
that she would only consider a life sentence, and not the death penalty, even in a

worst case scenario,

In response to brief defense questioning, Ms. Briggs agreed that sbe could
consider the death penalty in some cases and responded that she would be able -to
consider the death penalty in this case.”’’ ‘When asked if she could not only consider
the death penaity but whether she could vote for that sentence, Ms. Briggs made no
response.” When told by defense counsel that he needed an answer and asked if this
might be a case where she could pot only consider the desth penalty but could
actually vote for it, Ms. Briggs responded: “Yes.”?*

Adfter the présecutor pointed out her inconsistent responses depending on who
wasg questioning her, Ms. Briggs responded that, if selected as a juror, she could vote
that the defendant be executed ™

The state challenged Ms. Briggs for cause, argning she was substantially
hnpéired dueto ber inability to answer consistently.” After listening to the defense’s
objection, the trial comi held:

The Court takes cognizance of the responses of Ms. Briggs,
noting that in the initial questioning by the State, she indicated she could

be fair to both sides and keep an open mind. When asked if she could

give life, she said, “Yes;” asked if she could give death, and said, “No.”

Would she automatically give life if given a choice? She said, *“Yes.”

Asked if she would give death under any circumstances. She said, “No.™
Then asked under this specific case, would you give - - could you not

¥ Vol 30, p. 7338-7339.
6 Yol 30, p. 7339-7340.
20 Vgl 30, p. 7416-7417.
¥ ol 30, p. 7417,
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give the death penalty” “Probably.” Then qualified it, “No death, only
life.” Followed up by the Defense, she could consider death in some
cases. “Yes, could impose a death penalty.” Io conjunction, being
questioned again by the State, said, “Yes, she could give death.”

The Court also recalls that she came into the jury room with
regard to some prior proceedings. She came in when the Court
specifically asked for hardship and publication issves. She had nejther
a publication issue nor a hardship, and did pot seem to vnderstand the
process. She bas continued to demonstrate an inalvlity to grasp the
concepts of a very serious matter. The Court is concerned of [sic]

competency. Her answers are consistent with competency [sic], or lack
thereof.

The Court would grant the State’s challenge for cause and excuse
her, finding that she has a serious impairment to serve ag a juror in a
case of this mapnitude 77

‘This court has previously held that “{t}he trial judge is in the best position to
determine whether a prospective juror iy substauﬁaily impaired.” Leger, 2005-0011
p. 77,936 S0.2d at 162. As opposed to cur review of a cold record, the tria] fudge is
ina éuperior position to pot only bear a progpective juror’s responses, but io make a
“first-hand observation of tone of voice, body language, facial expression, eye
contact, o juror attention” to which miich deference must be given. Legér, 2005-
0011 p. 90, 936 S0.2d at 169. Coupling cur deference fo the trial court’s oi)servaﬁons
of Ms. Briggs during other parts of voir dire, as well as her individugl voir dire
questioning, with our own review of the Tecord, which does not contradict the trial
court’s finding of her inconsistent responses, we find there was no abuse of the trial
court’s discretion in finding Ms. Briggs was substantially impaired as a juror and in
granting the state’s challenge for cause.

 Isase Clark
The defendant arpaes the trial court improperly granted a state challenge for

cause for prospective juror, Isaac Clark. According to the defendant, although Mr.

2 Vol 30, p. T469-7470.
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Clark stated there would be significant family pressure opposing his own views, he
did not categorically oppose the death penalty.

During the state’s questioning, Mr. Clark affirmed be had checked on his
questionnaire that he was generally in favor of the death penalty but could put those
feclings aside if be thought it was appropriate”™®  Although he would have no
problem with determining guilt or innocence, Mr. Clark told the prosecutor he
believed he would have a problem with aking a determiination =s to penalty. ™
‘When invited by the prosecutor to explain his answer, Mz, Clark answered:

Well, I do not feel that, as you were asking some of the other questions,

that I could honestly consider myseif a fair - - a fair and impartial juror

in that particular instance [of determining penalty].™
When asked to explain farther, Mr. Clark stated that, although he was not very
religious, his family wasvery religious and his immediate family was extremely “anti-
death penalty.”™® He explained that be was told on a regular basis that believing in
the death penalty was wrong, and that only God can make that kind of decision.”

I, myseif, have my own views on it per se, but 1 can’t sit here and say

that those kind of discussions wouldn’t have an effect on my judgment

in any way - - in no way atall. Ibelieve that there would be some effect

in mmy judgment just on the case of my vpbringing. ™®
Although Mr, Clark believed the death penalty could be warranted in very extreme

circumstances, as ap individual, he stated: “I don’t feel that 1 could fairly and

completely impartially decide on that subject.”™ The following colloguy

2 yol. 30, p. 7345,
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summiarized Mr, Clark’s belisfs:

Prosecutor: Allnight And what you’re saying to me is that even if you
thought death was the appropriate sentence, because of
your family beliefs, or how deep they are, what you've
been 10ld over the years, that you could not return with the
death penrity because of that?

Mr. Clark: It would be very conflicting and difficult, yes.

Prosecator:  All right. Well, conflicting and difficult are one thing, - -

Mr. Clarke  Right

Prosecutor: - - but can you do it or not do it is another thing, and only
you know thai.

Mr. Clark: 1 bonestly am not sure if I coudd or not.
Prosecutor: Okay. So, if the State proves its case beyond a reasonable
 doubt, and you’ve Jistened to the penalty phase, and you

feel that the death sentence would be the appropriate
penaity, would you be able to vote that way, or are you
saying that you dop’t know if you could vote that way?

Mr. Clarke  Idon’tknow if I could vote that way.

Prosecuior: Even if - - even if you felt that was the appropriate
sentence, you could very well not vote for that sentence; is

that cormect?

Mr. Clark: Correct.

Prosecutor; Okay. But it’s not based on your personal, religious
beliefs, or anything of that sort; is that correct?

Mr. Clark: Not personally, no.

Prosecutor; Okay. Thank you, Mz, Clark ®°

In extremely brief questioning, defense counsel obtained Mr. Clark’s
acknowledgment that he would have to decide the case for himself and that, under the
appropriate circumstances, he could consider the death penalty.™

In further questioning by the state, Mr. Clark stated that anti-death penalty

0 Vol. 30, p. 7348-7350,
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pressure from his family would affect his decision to vote for the death penalty.?*?
However, with that understanding, if be felt the death penalty was the appropnate

punishment, he believed he could vote to impose the death penalty in this case.

The state Taised a cause challenge to Mr. Clark, arguing he would have a
problem being a fair and impartial juror. ™ After listening to the defense’s argument

against the chelienge, the trial judge ruled:

‘With regard to Juror No. 32-39, M. Isaac Clark, the Court has reviewed
his responses, specifically from the State, noting that his family was very
anti-death, while he did indicate he had independent views from his
family, that the conflict of his views with the family causes serious
turmoil internally. With regard to guilt, he had no problem in making
those decisions. Penalty - - when asked about life or death, said be
probably couldn’t be fair. When specifically asked about giving the
death penalty, “Not sure that be could impose it.” In and of itself, the
Court might find the totality such that he only leans toward life. But
also the Court would take cognizance of obvious anxiety that Mr. Clark
bad in responding fo these guestions. The furmoil that he expressed
orally was also visibly on him, in having to make the decision that he
could consider death, The tone and the expression of his voice is noted
by the Coust, and the hesitancy of his responses, the Court would
conclude, in the totality of his responses, that he does suffer an
impairment with regard to being impartial, and, therefore, wonld excuse
M. Clark for cause on the State’s motion.

As previously stated, “{t}he irial judge is in the best position to detenmine
whether a prospective juror is substantiaily impaired.” Leger, 2005-0011 p. 77, 936
So.2d at 162. As opposed to our review of a cold record, the tral judge is in a
superior position to not only hear a prospective juror’s responses, but to make a “first-
hand observation of tone of voice, body language, facial éxpression, eye contact, of
juror attention™ to which rmach deference must be given. Leger, 2005-0011 p. 90, 936

So.2d at 169. We note that Mr. Clark himself raised the issue of his impairment

Vol 30, p. 7465.
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during questioning and that he candidly informed the conrt of his belief that he would
be unable to be a fair and impartial juror. Coupling our deference to the trial court’s
observations of Mr. Clark with his voir dire responses, we hold there was no abuse
of the trial court’s discretion in finding Mr. Clatk was substantially impaired 2s 2
.juror and in granting the state’s challenge for cause.

4.  Improper Double Standard

The defendant complains that the trisl court emploved a double standard
favoring the stafe in ruling on challenges throughout voir dire and in deciding when
to atiempt rehabilitation of prospective jurors. The defendant argues the trial court |
attempted to rehabililate eleven prospective yurors who indicated that they would
always impose the death penalty or would always impose the death penalty on the
facts of this case, but would not atterapt to rehabilitate twelve prospective jurors who
indicated a general or moral opposition to the death penalty.?® The defendant agserts .
this alieged double standard favoring the state violated his right to an impartial jury,
to due process and to reliable capital sentencing,

As an initial matter, we note that the conduct and scope of voir dire lies vnthm
the sound digcretion of the trial court, whose ralings will not be disturbed absent an
abuse of discretion. La. C.Cr.F. art. 786; State v. Hall, 616 So.2d 664, 668-66% (La.
1993). Here, the trial judge gave an initial instruction to the prospective jurors on
geperal matters. The trial judge also made a preliminary inquiry into whether
prospective jurofs had been exposed to pretrial publicity and whether they were able
to consider both life imprisonment and death as pepalties. '

Our review of the record shows there is absclutely no t-nerit to the defendant’s

assertions of an improper double standard or a pro-state bias. Some ofthe allegations

2% Seo Appellant’s Brief, p. 53, n. 94 =nd 95,
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of state-biased rehabilitation cited in the defendant’s brief are, in fact, citations to the
trial court’s preliminary instruction and questioning, which occurred before the
involvement of either the state or the defense.” Some of the record citations have
nothing to do with the issue alleped or fail to co;:respond with the prospective ju-tor
named by the defense.® Other instances cited as an example of bias for the state
show additional questioning by ths trial court prompted by a combination of juror
confusion over the issues discussed, conflicting responses by the prospective jurors

and/or confusing voir dire instructions.™ No pegative connotation of bias should

. attach to a trial judge who seeks to ensure a thorough and comprehensive voir dire

inquiry.

Similarly, there is no merit to the defendant’s aliegation that the trial court
would not atternpt fo rehsbilitate twelve prospective jurors who indicated a general
or moral opposition to the death penalty. Six of the twelve prospective jurors named
by the defense have been previously discussed with regard to other voir dire issues,
and need not be further reviewed*® The voir dire record of four more of those
prospective jurors raised by the defense in support of their argument so clealy

showed their impaizment as jurors that they were either removed by a joint challenge

BT e Vol 25, 6144 (prospective juror Don Fontaine); Vol. 26, p. 6303, 6315 {prospective
juror Eric Waites); Vol. 26, p. 6317 {prospective juror Steven Harproder).

Bt See Vol. 24, p. 5976 (court was sctually heiping defense counsel with guestioning of
difficult prospective juror Debbie Lapdry); Vol. 25, p. 6018 (citation for prospective juror Daniel
Worten is incorrect; fhis porfion of the transcript shows trjal court’s additional questioning of
prospective juror Dorothy Rissler); Vol. 25, p. 6099 {citation for prospective juror Thomas Vasta is
incotrect; this portion of the trenscript conteing the frial court™s reasons for ruling on a defense
motion for mistriel).

¥ SeeVol. 25,p. 6021 (prospective juror Ropnie Todd); Vol. 25, p. 6022 (prospective juror
Charlotte Smith); Vol. 28, p. 6882, 6383 {prospective jurors Ivy Sanford, Pamicia Bormette and
Sammie Dupn—called back for re-guestioning after trial court noted exror in questioning of prior
panel, discossed supra),

0 Sop the prior discussions regarding prospective jurors Kimberleigh Harris, Derick Dantels,
Tessica Bates, Shawn Jackson, Shiguita Briggs and Issac Clark. As the prior discussions show,
additional quesiioning of these jurors was conducted, either by the cowrt or by counsel.
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for cause, or tbe defense did not oppose their removal on a state challenge for
cause.!

The remaining two prospective jurors named by the defense fail to support its
argument of bias. Prospective juror Diana Charles was not additionally questioned
by the court. However, the trial court allowed both the state and the defendant to
additionally question her; defense counsel refused the opportunity and failed to ask
her follow-up questions. ™ Neither the state nor the defense challenged her for cause
after the Witherspoon evaluation”® Ultimately, the state expended its seventh
peremptory challenge to remove her from the venire.* The other prospective juror,
Lee Diamond, informed defense counsel during voir dire that he had hearing and
speaking problems which wkould prevent him from serving oo the jury.”®
Nevertheless, he survived Witherspoon questioning and no cause challenge was
brought against him by either the state or the defense ***  After general voir dire
guestioning, the tial court denied a state chalienge for cause based on his hearing
problems.*"” Subsequently, the state exercised its sixth peremptory challenge fo
remove Lee Diamond from the venire® We:- fail to see how either of these

prospective jurors supports the defendant’s argument of pro-state bias.

M cop prospective juror Semuel Morgan, Vol 21, 5036 and Vol. 22, p. 5424 (jeint
challenge); prospective juror Ms. Clestter Moore, Vol. 22, p. 5421-5422 (defense would not oppose
state’s canse challenge); prospective juror Caroline Hutchinson, Voi. 24, 5862 {same); prospective
uyor Mrinal Desai, Vol 24, p. 5839-5840 (same).

M Spe prospective juror Disna Chedes, Vol. 22, p. 5414.

2 Vol 22, p- 5421.

2 yol, 35, p. 8675-8676.

25 Uge prospective juror Lee Diamond, Vol. 22, p. 5383-5384.

e yol. 22, p 5421

T ol 35, p. 8663-8667.

% yol, 35, p- 3675,
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At all tires throughout voir dire, we find that the trial judge’s decisions and
demeanor were above reproach, highly professional, and even-handed to both the
prosecution and the defense. There is no question that the defendant’s rights to an
impartial jury, to due process, or io reliable capital sentencing were preserved.

5. Curtaiied Voir Dire

‘The defendant contends the trial court unconstitutionally curtailed the voir dire
of defense counsel, limiting counsel’s ability to exercise peremptory strikes and
challenge jurors for cause.

An accused in a criminal case is constitutionally entitied to a full and complete
voir dite examination. La. Const art], § 17. The purpose of voir dire is to determine
the gnalifications of prospective jurors by testing their competeﬁcy and impartiality
and to assist counsel in articulating intellipent reasons for exercise of cause and
peremptory challenges. Statev. Ball, 2000-2277 p. 23 (La. 1/25/02),824 S0.2d 1089,
1110, cert. denied, 537 U 5. 864, 123 5.Ct. 260, 154 LEd.2d 107 {2002). This Court
bas held that the accused's right to exercise bis chiallenges intellipently may not be
curtailed by the exclusion of non-repetitious voir dire questions which reasonably
explore the juror's potential prejudices, predispositions of misunderstandings relevant
1o the central issues of the case. State v. Duplessis, 457 S0.2d 604, 606 (La. 1984),
citing State v. Monroe, 329 50.2d 193 (La. 19;;"5).

However, a tiial judge in a criminal case has the discrefion to Emit voir dire
examination, as long as the limitation is pot so restriciive as o deprive defense
counsel of a reasonable opportunity to probe to determine a basis for challenges for
cause and for the intelligent exercise of peremptory challenges. State v. Williams,
457 $0.2d 610 (La. 1984). Therefore, when the defendant asserts that he has been

deprived of his constitutional right to a full and fair voir dire examination, the
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reviewing cowt must examine the entire voir dire in order to determine tﬁat issue,
Restrictions on counsel's necessarily Tepetitive questions aimed at eliciting those
attitndes towards legal principles which will play a significant role at trial require
close scrutiny and invite reversal. See Hall, supra; Duplessis, supra.

Nevertheless, voir dire does not encompass unlimited inquiry by a defendant
into all possible prejudices of prospective jurors, including their opinions on
evidence, or its weight, hypothetical questions, or questions of law that call for any
prejudgment of supposed facts in the case. Louisiana law clearly establishes that 2
party interviewing a prospective juror may not ask a question or posea hyp-otheﬁcal
which would demand a comumitment or pre-judgment from the juror or which would
pry izto the juror’s opinions about issues to be resolved in the case. "Itis not proper
for counsel to interrogate prospective jurors concerning their reaction to evidence
which might be received at trial.” Ball, 2000-2277 p. 23, 824 So.2d at 1110.

We inifially note that, despite the defendant’s assertion that voIr dire was
somehow curtailed, the voir dire of the jury in this criminal matter is contained in
nearly twenty volumes of the transctipt.®® The defendant claims counsel was
prevented from ascertaining prospective jurors® views on the death pemalty and
mitigation evidence. Our review of the entire record of voir dire questioning does not
support this allegation, nor do ibe poritons of the 1ecord cited by the defendant in
support of this claim. Ratber, the cited portions itlustrate how defense counsel
attempted to obtain an fimproper commitment or 2 pre-judgment from the prospective

jurors regarding evidence or its lack, ™ or show only the arguments of counsel and

¥ See Vol. 13-Vel. 37.

2 See er. Vol. 36, p. 8943, The tdal cowt admonished defense connsel afier a state
objection: “Now you've eyossed the line. ... No, it's very fact specific, not just & general application
or testing and evaluation, but fact specific as to specific evidentiary matters that are going to be
propounded to the jurors and then carrying it on fo theixr decision as {0 the vltimate issue. At this
point ] would sustein fhe objection which wes indicated to be ongoing, you've crossed the line”
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the court’s ruling on objections.®' We find the district court was vigilant in enforcing

the rules of proper voir dire, but otherwise allowed the defense full voir dire under

the law. This assignment of error lacks merit.

6.  Taintiog of Juror Panel

The defendant contends the trial court exroneously refused to grant a defense
mofion for a mistrial during voir dire. The motion was based upon the defense claim
that thé jury pool had been tainted with the information that Reeves had previousty
been tried and the earlier trial had ended in 2 mistiial. He aiso claims the trial court
ertonecusty refused to grant is cause challenge to prospective juror Michael Schafer
on this basis. |

Thé record shows that the bilt of indictment was read to the prospective jurors
in order io determine if anyone knew anything about the case.™ Prospective juzor
Mi;:hael Schafer indicated he knew about the case, but before he could say anything
that was recorded by the court teporter, the trial court instructed him not to talk in
open court about what he knew > In individual questioning outside the presence of
the vemre, Mr Schafer told the court he had read a newspaper article within the
previous month that repqrted the defendant’s first trial had ended in a mistrial due to
“some juror’s position on the death penalty "™ Mr. Schafer remembered the article

mentioning something about a trailer park and a cemetery as the location of the

1 See Vol. 25, p. 6044 (state objection sustained when defense connsel guestioning sought
commitment on 4 specific situation), 6051 (error in citation, however, i the defendant means to refer
to p. 6091, 6091-9% encompasses counsel's arglanent and court’s ruling on a motion for mistrial
raised by defense on this issue); Vol 32, p.79G5-7910 (counsels’ argument and court's ruling on
state objection efter defense counsel questioning sought commitment).

2 Vol 23, p. 5501.

= Vol. 23, p. 5502.

Yol 23, p- 5517.
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crime.” That information did not cause him to form an opinit;n about the ul:latter, and
he accepted the rial court’s instruction that his verdict could only be based on the
evidence developed at trial.®® The information he had read would not affect his
ability to be a fair and impartial juror.®’

The state had ne guestions for Mr. Schafer but defense counsel askéd whether
Mr., Schafer’s understanding that a mistrial had ocowrred v;rould o any way affect bis
ability to deliberate as & juror in the case. Mr. Schafer replied: “T don’t see I;OW, no,
sir. AllThave is the knowledge that somebody cansed aproblem in the previous trial.
... But my beliefs don’t necessarily coincide with that person’s belief™”* When
defense counsel focused oo Mr. Schafer’s characterization of the cause of the mistiial
as a “problem,” Mr. Schafer explained: “Well, if & - - if a - - if there’s an attempt to
have a frial and it's not; - and it has to be declared a mistrial, apparently there was
a problem. And from my understanding of Ebé article a juror was the problem ™
Mr. Schafer admitted he may have been io error, stating “... Now maybe 1 didn't |
understand it [the newspaper article] correctly.

The prosecutor asked Mr. Schafer, even assuming the case Mr. Schafer read
about in the newspaper was the same case that was now being iried, whether that
would affect his zbility to serve as a fair and impartial juror in a totally new trial. Mr.
Schafer stated: “I don’t think that would affect me.”’

Thereafter, the defense raised a cause challenge to Mr. Schafer, based on his

= I1d

2% vol. 23, p. 5517-5518.
7 Yol 23, p. 5518,

BE yol. 23, p. 5526-53521.
2% vol. 23, p. 5521.

# vol. 23, p. 5521

! Yol 23, p. 5522,
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knowledge of the case and his perception that a jaror in the previous case caused a
problem ™ The trial court denied the cause challenge, finding:
The Court’s notes clearly reflect that when qucstieﬁed about the
publicity that he has not formed any preconceived ideas; beleves in the
presumption of innocence; did indicate he would render a fair and
impartial verdict if called upon and further would base onty his decision,
evidence that was presented in the court. For those reasons the Court
would deny the challenge for cause as to publicity as to Mr, Schafer.®
The defense subseguently used their fifth peremptory challenge to remove Mr.
Schafer from the venire.?* |
Although not raised in the section regarding the denjal of other defense cause
- chalienges, which were based on the prospective jurors® views on capital punishment,
we apply the same standards of review to this cause challenge based on publicity.
The record clearly supports the trial court’s conclusions 133 the denial of this canse
challenge. "A defendant is pot entifled to a jury entirely ignorant of his case and
. cannot prevail [on a motion for change of vemie] merely by showing a general level
of public awareness about the crime.” Manning, 2003-1982 p. 9, 885 5o.2d at 1063.
Here, Mr. Schafer stated be would be fair and impartial. He told the court that
nothing he remembered from the newspaper article would affect his ultimate decision
as 2 juror, which would be based exclusively on evidence presented during a trial.
The trial judge did not abuse his discretion in denying the defense’s cause chalienge
to this prospective juror. |
With regard to the facts undetlying the motion for mistrial, the record shows

that the prospective juror who was individually questioned after M. Schafer about

#® Vgl 23, p. 5613,
2 Vgl 3, p. 5614.
% Vo). 35, p. 8673.
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pre-frial publicity was James Pierson.® Mr. Pierson related that he, too, read a

newspaper articie earlier in the week and that he had beard Mr. Schafer mention the

prior mistrial in the courtroom:

Court:

M. Pierson:

Court:
Mr. Piersom:
Court:
Mr. Pierson:
Contt:

Mr. Pierson:

Let me ask you something, you made a comment,
you said when I got here and the guy said something
of 2 mistral.

The first guy that stood up and said he did have
information about the case, and he said it was a
mistrial and I remembered reading that - -

When wag that? This morping?

This morning, yeah.

And who said that?

The very first person that stood up.

Y ou were sitfing close to him?

1 was sitting behind him, to the right

In response to questioning, Mr. Pierson stated thai the information would not affect

his impartiality 7

Thereafter, the defense moved for a mistrial (or, a5 an alternative, {o excuse the

entire panel), contending that Mr. Schafer bad tainted all of the prospective jurors

who were present in the cpurtroor when he made his comment.”® After listening to

the state’s objection, the trie} court stated:

{Defense counsel], first of all, I would indicate that the Court did not
hear anything with regard to a statement that was made by Mr. Schafer,
but apparently one was made, because Mr. Pierson said that he heard it,
Mr. Pierson said that be was sitting directly behind Mr. Schafer and off
to hisright. Idon’t even believe that the Defense team heard it in court

%5 Vol. 23, p. 5523,
6 Yol 23, p. 5525.

2 ol 23, p. 5526,

25 Yol. 23, p. 5530-5532.
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because nothing was said until Mr. Pierson indicated it here in these
proceedings. At this time [ haven't seen any prejudice. Mr. Pierson is
the only one that we kunow of that overheard it at this point; clearly
indicated it had no effect on him. I haven’t seen any prejudice, but,
again, we've pot & mumber of people out there that we're going fo
interview, and the Court is poing to review whatever remedies and what
the law is with regard to it. I will reserve - - or preserve your request at
this time and we will continue on to direct our questions to the pre-trial
publicity individuals and I would ask that if you have some case law or
statutory law that you review that in the interim fo support your position
end let the State likewise review information to counter it if they

disagree with your position. The Court will take an independent
evaluation on jts own ™

The other prospective Jurors from the panel whe had indicated they knew something
about the case were then individually interviewed regarding pre-trial publicity. None
of them mentioned overhearing M. Schafer’s comment.”™ 7

After ruling on the cause challenges for pre-trial publicity for this panel, the
trial court re-visited the issue of the defendant’s motion for a mistrial bas;d on
Mr.Schafer’s conmment.”” After hearing argument, the trial court placed on therecord
the factual basis fof how the motion arose and how the issue was brought to the
court’s attention by Mr. Pierson. The court indicated that every juror who had come
forward was questioned about comnments overheard or contact with the media. The

trigl court then ruled:

Tt is the Court’s position at this time that the mistrial will be denied, the
motion will be denied. The Court as to each group that will be sitting
in the 14 seats for Witherspoon qualification, the Court will ask a
specific question, indicating that it’s guite common during these cases
while they’re pending to come across something, overhear something,
either in the courtroom outside the courtroom, in the elevator, that could
be pertinent and will agk if that has, in fact, occurred as to each of those
panels. If there are any positive responses, the Defense will bave the
opportunity to question them as to the specifics of those responses. If
they answer in the negative, then the Court is satisfied that they have not
overheard specifically, gearing thera toward something that would bave

¥ Vol 23, p. 5533-5534.
0 See Vol. 23, p. 5631 (portion of triel court’s ruling}.
Tt Nol. 23, p. 5625.
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been overheard in court which the court finds if any heard were a very
limited number of individuals. It is also noted that most of the media
that has ocousred also references the fact that this case was 2 mistrial
earlier on and while many disagree on many of the facts, the persons that
bave been exposed to the media bave referenced some type of refrial or
mistrial, and that that does not affect their ability to serve as a juror up
to this point.™?

In brief, the defendant argnes that the inclusion of jurors who overheard Mr.
Schafer’s comment violated his right to a fair trial and presumption of innocence.
Interestingly, the defense never challenged Mr. Pierson, who was the only prospective

juror who reported overhearing this comment *”

A similar incident ocourred in State v. Weary, 2003-3067 (La. 4/24/06), 931
S0.2d 297, cert, denied, 549 U.S. 1062, 127 5.Ct. 682, 166 L.Ed.2d 531 (2006),
where cne member of a voir dire panel announced before the entfire group that he
Would vote guilty Dased on what he had heard in the media. Counsel for Weaiy
moved for a niistrial or asked thatthe endire panel be sfruck, arguing they could not
remain impartial after hearing the comment of the other prospective juror. This Coust
found no abuse of the tdal court’s discretion in denying the defense motion for

mistrial under the law:

La,C.Cr.P. art. 775 states in part that a defendant's motion for mistrial
shall be ordered "when prejudicial conduct in or cutside the courtroom
makes it impossible for the defendant to obtain a fair trial" The
"prejudicial conduct” mey inclnde remarks of veniremen during voir
dire. State v. Carmouche, 2001-0405 p. 20 (L1a.5/14/02), 872 So2d
1020, 1035. Howevert, mistrial is a drastic remedy that is warranted only
when the defendant has suffered substantial prejudice such that he
cannot receive a fair trial, Carmouche, 2001-0405 p. 20, 872 So.2d at
1035; State v. Wessinger, 1998-1234 p. 24 (L2.5/28/99), 736 S0.2d 162,
183, cert. denied, 528 U.8. 1050, 120 S.Ct. 589, 145 L.Ed24 489
{(1999). “A iria] court need pot order a new trial [or dismiss a jury panel]
absent a showing that comments made by a prospective juror affected
other jurors or prejudiced the defendant * Carmouche, 2001-04G5p. 20,
872 So24d at 1035; State v. Cusherberry, 407 So.2d 700, 701-702
(La.1981); State v. Hutfo, 349 S0.2d 318, 320 (La.1977). The

72 V. 23, p. 5632-5633.
™ Vol 23, p. 5615,

93

1-819




determinafion of whether actual prejudice has occurred lies within the
sound discretion of the trial judge; this decision wilt not be overturned
on appeal absent an abuse of that discretion. Carmouche, 2001-0405 p.
20,872 So.2d st 1035; Wessinger, 98-1234p. 24,736 S0.2d at 183. In
deciding the correctaess of the trial court's voir dire rulings, a reviewing
court comsiders the entirety of the voir dire record. Carmouche,

2001-0405 p. 20, 872 So.2d at 1035; Statev. Hall, 616 So.2d 664, 669
(L2.1993).

Weary, 2003-3067 p.36, 931 S0.2d at 321.

Similarly, here we find 5o abuse of discretion in the trial court's denial of the
defendant’s motion for mistrial on this basis. None of the other prospective jurors in
the same panel who claimed to know anything about the case mentioned hearing Mr,
Schafer’s statement when interﬁewedindjviduauy. ’ﬁle irial court, in fact, instructed
the Witherspoon panels regarding comments théy may hear is the courthouse.”™ The
record indicates that nothing further was ever raised regarding this issue. In light of
these factors, we are convinced that the comment of Mr. Schafer did not affect other
prospective jﬁrm‘s or prejudice the defendant. We hold that there was no abase in the
trial court's nuling denying the motion for mistrial on this basis.

7.  Bafson Issue

The defendant argues that the prosecutor improperty struck prospecfcive urors
on the basis of their race. Specifically, the defendant claims the trial judge failed to
apply the proper standard under Baison v.Kenaucky, 476 U.5.79, 106 8.Ct. 1712, 90
LEd.2d 69 tl 986), in finding that no prima facie case of discrimination arose from
the prosecutor's use of peremptory challenges fo excuse prospective jurors from the
venire. In the aliernative, the defendant seeks a remand for a heating on the matter,
at which time the prosecutor would have to state race neutral reasons for the

chalienges.

In Batson, the Supretne Court held that an equal protection violation

T See ex. Vol. 23, p. 5661.



occurs if a party exercises a peremptory challenge to exclude a
prospective juror on the basis of a person's race. The Supreme Court
reaffirmed its position that racial discrimination by any state in jury
selection offends the Bgual Protection clause of the 14th Amendment in
Miller-El v. Dretke, 545 U.S. 231, 125 S.Ct. 2317, 162 L.Ed.2d 196

(2005). lLouisiana law codifies the Batson ruling in LSA-C.CrP. art.
795.

State v. Anderson, 2006-2987 p. 41-42 (La. 9/9/08), 996 So.2d 973, 1004, cert.
denied, __U.S. , 2009 WL 210493 (2009); see La. C.CrP. art 7952 The

three-step Batson process has recently been described again by the Supreme Couitas

follows:

A defendant's Batson challenge to a peremptory strike requires a
three-siep inguiry. Pirst, the trial court nust deterraine whether the
defendant has made a prima facie showing that the prosecutor exercised
a peremptory challenge on the basis of race. Second, if the showing is
made, the burden shifis to the prosecutor to present a race-peutral
explanation for siriking the juror in question. Althongh the prosecutor
mst present a comprebensible reason, the second step of this process
does not demand an explapation that is persuasive, or even plausible;
so long as the reason is not inherently discriminatory, it suffices. Third,
the court must then determine whether the defendapt has carried his
‘burden of proving purposeful discrimination. This final step invoives

75 La C.Cr.P. att. 795 provides in periinent part:

Art 795. ‘Time for challenges; method; peremptory challenges based on race or
gender; restrictions

e

C. No peremptory chatlenge made by the state or the defendant shall be based solely upon
the race or gender of the juror. If an objection is tade that the state or defense has excluded & juror
solely on the basis of race or gender, and a prima facie case supporting thet objection is made by the
objecting party, the court mey demend a satisfactory race or gender neutral reason for the exercise
of the challenge, vnless the court is satisfied that such reason is appsrent from the voir dire-
examination of the juror. Soch demand and disclosure, if required by the court, shall be made
outside of the hearing of any juror or prospective juror.

D. The court shall aliow to stand each peremplory challenge exercised for a race or gender
nentral regson either apparent from the examination or disclosed by connse] when required by the
court. The provisions of Paxagraph C and this Parsgraph shell not apply when both the state and the
defense have exercised a challenpe against the same juror.

E. The court shail atiow to stand eech peremptory chellenge for which a satisfactory racially
neutral or gender neutral remson is given. Those jurors who have been peremptorily challenged and
for whom o satisfactory mecially neutral or gender peuiral reason is apparent or given may be
ordered returped to the panel, or the coust may take such other comective action as i deems
approprizte under the ciroumstances. The court shall make specific findings regarding each snch
challenge.
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evaluating the persuasiveness of the justification proffered by the

prosecutor, but the vlfimate burden of persuasion regarding racial

motivation rests with, and never shifts from, the opponent of the strike.

[Internal quotations and citations omitied.}

Rice v, Collins, 5461U.8. 333,338, 126 8.Ct. 969, 973-974, 163 L.Ed.2d 824 (2006).
The trial court's findings with repard to a Batson challenge are entitled 1o great
deference on appeal. State v. Juniors, 2003-2425 p. 28 (La.6/29/05), 915 S0.2d 291,
316, cert. denied, 547 U.S. 1115, 126 S.Ct 1940, 164 L.Ed.2d 669 (2006).

The record in this case shows that afier the 12-member jury was selected, and
the first alternate juror was selected, the defense raised an objection to the state’s
previous use of peremptory challenges on the basis of Batson.™ The trial court
initially questioned the timing of the objection, noting that no Batson challenge had
been raised until the jury was fully constituted and the coust was involved ip the
selection of alternate jurors, but conceded that the defense could raise a Batson

challenge unti! the jurors were sworn.>”

As support for its prima facie showing, the defense raised only the fact that the

_state used more peremptory challenges against black prospective jurors then white.

The record shows the state used seven of its peremptory chellenges against black
prospective jurors and five of its peremptory challenges against white prospective
furors.”™ Ultimately, the trial court ruled that the defense failed in the first step of the
Batson analysts, in that the defense failed to make a prime facie showing of
discrimination ¥ |

The Supreme Court’'s clarification of the first step of the Batson analysis was

7% Vol. 37, p. 9028.
T Yol 37, p. 9029-9031,
2% Yol 37, p. 9032
2 Vgl 37, p. 9042-9043.
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noted in State v. Draughn, 2005-1825 p. 24 (La 1/17/07), 950 So.24d 583, 602, cert.
demied, U.S.__, 128 5.CL 537, 169 L.E4.2d 377 (2007):

Jokuson reiterated that "a prima facie case of discrimination can be
moade out by offering a wide variety of evidence, so long as the sum of
the proffered facts gives 'rise to an inference of discriminatory
papose.™, 545 U.S. at 169, 125 S.CL 2410, cifing Batson, 476 US_at
94, 106 5.CL at 1712, InJoknson, the Supreme Cowrt quoted Batson's
explanation of what constimtes a prima facie case:

{A} defendant may establish a prima facie case of
purposeful discrimination in selection of the petit jury
solely on evidence concerning the prosecutor's exercise of
peremptory challenges at the defendant's trial. To establish
such & case, the defepdant first eust show that he is a
member of a cognizable racial group, and that the
prosecutor has exercised peremptory challenges io remove
from the venire members of the defendant's race, Second,
the defendant is entitled to rely on the fact, as to which
there can be po dispute, that peremptory challenges
constitute a fury selection practice that permits "those to
discriminate who are of a mind to discriminate.” Finally,
the defendant must show that these facts and any other
relevant circumstances raise an inference that the
prosecutor used that practice to exclude the veniremen
from the petit jury on account of their race. Id., at 96, 106
S.Ct. 1712 (citations omitied) {quoting Avery v. Georgia,
345 1.8, 559, 562, 73 5.Ct. 891, 97 LEA. 1244 (1953)).

Joknson, 545 UG.8. at 169, 125 S.CL 2410. » )

As previously stated, counsel for Reeves did nothing more than point out that
seven black prospective jurors were excused on state peremptory challenges and five
white proépf:ctive jurors were excused on state peremptory challenges. Other than
point out that the responses of some of the persons excused appeared to be neutral,
the defense offered no other televant evidence that would suppoit an inference of

- discrimination. At frial, the prosecution countered that t.he defense struck 11 white
prospective jurors with peremptory chalienges and removed ealy 1 black prospective
challenge with 2 peremptory challenge. On appeal, the defense makes 2 stetistical

argument urging that the prosecution’s vse of peremptory challenges was racially
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discrimipatory.

“Johnson makes clear that the burden of production in the first Batson step is
squarely oo the defendant” Draughn, 2005-1825 p. 26, 950 Sc.2d at 603 {emphasis
in original). Asin Draughn, where the “mere invocation of Batson™ was made when
black prospective jurors Wefe peremptorily challenged, “{wiithout further arpument
or reasons presented by the defense under the circumstances of this case, the trial
judge had nothing from which to draw an inference of purposeful discrimination.”
Id. Instead, the trial court had several relevant circumstances which negated a findieg
of discriminatory intent on the part of the prosecution in exercising its peremptory
challenges.

First, the case itself presented no overt racial overfones. The defendant is
white, as was his victim 2 Second, the trial court properly considered the timing of
the defense objectioq_r Although the objection was timely under our law in the sense
_ that a Batson challenge is timely unti] the entire jury panel has been sworn together,
this circumstance contrasts sharply with the situation in other cases where a defense
attorney raises an objection immediately after a prospective juror is challenged and
gives reasons ™ Third, the trial judge could and did take into consideration the
overall tenor of the voir dire questioning. Our review shows that the prosecuticnused
the same questions throughout its voir dire. There is no indication that any particular
prospective jurors were “targeted” for questioning in any way. Fourth, the record

shows that the ultimate make-up of the jury which considered this case was composed

M Compare with Joknson, 545 U.S, at 164, 125 8.Ct 2410, where Johnson, & black male,
was convicted of second-degree murder and assault on a white 19-month old child, resulfing
death.

B Seo State v, Williams, 524 So.24 746 (La. 1988) (Batson objection timely if made “before
the entire jury panel is swom™).
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of five black jurors and seven white jurors.™ “Although the mere presence of
African American jurors does not pecessarily defeat a Batson clair, the unanimity
requirement of a capital case sentencing recomgmendation may be considered” Siafe
v. Tart, 1993-0772 p. 18 (La. 2/9/96), 672 S0.2d 116, 141, cert. denied, 5191).8.934,
117 8.Ct 310, 136 L.B3.2d 227 {1996). Finally, the trial judge indicated clearly he
found no discrimiﬁatory intent whatsoever.”® Here, the tral judge found: “Just
numetically the ratio of the existing jury is bigher than that of the entire panel,
showing thatifanyfhing there was a propensity to be ore minority-oriented than less
minority-otiented *® An analysis of the voir dire as a whole convinces us that the
trial judge was correct in his determination that no prima facie showing of purposeful
racial discrimination wasg met by the defense in its Bafson objection.
TRIAL ISSUES

Assignments of Ervor 8-11
Denial of Motion for Mistrial--Other Crimes Evidence,

The dcfeqdant argues that one of his videotaped statements was improperly
redacted, resulting in the impermissible admission of other crimes evidence and
references being played for the jury, to his prejudice. The defendant ésserts the trial
court abused its discretion in denyiog his motion for ;nistrial based on the
introduction of impermissible other crimes evidence during his trial.

The record shows that the videotaped statements obtained from the defendant
by the police included some comzments where the police and the defendant discussed
his sexunal proclivities toward younger gitls and boys. Prior to the first trial, the state

was ordered to redact those sections from the videotapes by a court of appeal raling,

el 37, p. 9034.
2 Compare with Johnson, 545 U.S. at 165, 125 5.Ct. 2410,
™ Vol. 37, p. 9034.
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finding the statements wete not relevant. In addition to these statements, the coust
of appeal ordered that references to the man-trailing dogs be removed, as the state had
not given the defense adequate notice of this information ®° After the first trial ended
in a mistrial, and prior to the retrial, the state restored to the videotapes the references
regarding the man-irailing dogs, since the issue of pre-trial notice was no longer
applicable. In this re-editing, some of the comments regarding the defendapt’s sexual
urges toward young children were restored to the videotape. Priorto trial, the defense
was given a copy of the videotapes that were ultimately played to the jury.2*

Atgial, during the playing of the second videotape, one of the members of the
prosecuﬁou-team haited the videotape when she realized that comments regarding the
defendant’s sexual urges had been played.” Afier the jury was removed, defense
counsel objected to the introduction of other crimes evidence into the trial.** The
state and defense agreed to review the remainder of the second videotape, and to
review the third videotape, to make sure that there were no other impermissible
refetences. The jury was released for the evening, and the irial court indicated
objections would be heard the next morning.™

The next morning, the defense moved for a mistrial under La. C.Cr P, art. 775,
arguing the jury was exposed to information they should not have beard which

prejudiced his client™®  The trial court found that the comments did not safisiy the

5 The record sometimes 1efers to these agimals zs “cadaver dogs,” but the proper
terminclogy is & "man-trailing dog.”

6 ol 39, p. 9748; Vol. 40, p. 9784,
%1 Yol 39, p. 9737.

%8 Vol. 39, p. 9738-

7 yol. 39, p. 9742

#° yol, 40, p. 87719772
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requirements for a mandatory mistrial undes La. C.Cr.P. art. 770.%' Moreover, the
trial court did pot find that the statemenis, as given, constifuted other crimes
evidence, disagreeing with }he prior court of appeat ruling on the sulyect apd Ainding
the comments h;d increased relevancy within the greater context of the evidence
adduced at iial® The trial court noted that, in spite of having a copy of the
videotape prior to irial, there was no pretrial defense objection to the information on
the tape, and that it was the state, and not the defense, that took affinmative action to
stop the tape and bring the comments {o the court’s attention.”® The court also
acknowledged the court would have ordered the comments redacted, out of an
abundance of caution, if the court had been informed prior to irial by defense
objection about them, but that the information was now disseminated to the jury. ™

In analvzing the objected-ic comuments under La. C.Cr.P. art. 775, the trial

court held:

At ihis time the Court notes that a very small portion of what has been
indicated as problematic was heard by the jury in conjunction with the
entirety of the interview, which was in excess of one hour. And the
Court does not feel that the defendant cannot get or 6btain a fair trisl at
this point and would look to the jurisprudence and would be in a
position to admonish if the Defense wishes that the jury be
admonished.”

The trial court specifically found the state to have béen in good faith, and that the re-

inclasion of the comments to the videotape was a mistake; a finding with which the

Yol 40, p. 9781.

M Yol 40, p. 9781-9783. Since the comments describe the defendant’s thoughts and
feelings of sexval desire for minors, and was ot 7 discussion of the defendant’s prior actions with
minots, the trial conrt did not find them to be evidence of other crimes.

1 Vol 40, p. 9784,

B4 vl 40, p. 9786.

% Vol 40, p. 9786-9787.
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defense apreed.”™®

Thereafter, the state and the defense agreed that there was one comment on the
third videotape which should not be shown to the jurors.®™ An agreement was
reached a8 to the mannert in which the jury would be prevented from hearing that
comment, or even knowing that the comment was being kept from the jury.® The
defense informed the trial judge that it did not wish for an admonition to be given as
1o the two comunents which the jury beard, stating an admonition would draw more
attention to the comments ™

The grounds for a mandatory muistrial are set-fcn"th in La.r C.Cr.P. art. 770,
which provides, in pertinent part, that

a mistrial shall be ordered when a remark or comment made within the

hearing of the jury by the judge, district attomey, or a coust official,

during the trisl or in argument, refers directly or indirectly to ... (2)

Another crime commitied or alleged to bave been committed by the

defepdant as to which evidence 1s not admissibie.

We agree with the tdal court that the circumstances presented here do not meet the
requirernents of a mistrial under Art. 770, since the objected-tc comments were not
made by a judge, district attorney or other court official.

However, a mistrial may be ordered under La. C.Cr.P. art. 775, upon motion
of & '@efendant *...when prejudicial conduct in or outside the courtroom makes it
nnpossible for the defendant to obtain a fair trial, of when authorized by Article 770

or 771.” A rnistrial may also be ordered under La. C.Cr.P. att. 771, if the trial court

is setisfied that an admonition is not sufficient to assure the defendant a fair trial:

#6 Vol 40, p. 9788-9789.

27 Yol 40, p. 9794-9796.

Mt The trial judge supgested that the prosecutor unobirusively stop the videotape at the
appropriaie section. Then, the judge would remove the jury, explaindng there was a problem with
the video equipment. The videotape would be forwarded after the objectioneble conment and the
jury would be returmed to e courtroom to kear the rest of the videotape.

= Vol 40, p. 9797.
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Art. 771, Admonition

In the following cases, upon the request of the defendant or the
state, the court shall promptly admonish the jury io disregard a remark
or comment made during the trial, or in argament within the hearing of
the jury, when the remark is irrelevant or immaterial and of such a nature

that it might create prejudice against the defendant, or the state, in the
mind of the jary:

dkk
(2) When the remark or comment is made by a witness or person
other than the judge, district attorney, or & court official, regardless of

whether the remark or comment is within the scope of Article 770.

In such cases, on motion of the defendapt, the court may grant a
mmistrial if it is satisfied that an admonition i8 not sufficient to assure the
defendant a fair trial.

We initially note the defendant’s obieciion was not timely. The defense had
been given a copy of the defendant’s videotaped statements during discovery buthad
made no objection. The videotape was played and the comments were heard by the
jury. Still, no defense objection was forthcoming. The videotape was stopped only
on the affirmative action of the prosecutor. It was only subsequent to theprosecutor’s.
actions, and the removal of the jury, that the defense raised an objection. See State
v. Broaden, 1999-2124 p. 16-17 {La 2/21/01), 780 S0.2d4 349, 361, cert. denied, 534
U.S. 884, 122 S5.Ct. 192, 151 L.Ed.2d 135 (2001).

Even if the objection and motion for mistrial were timely, we find the
complaint would il on the merits. This cowt has previously deslt with the
unintentional disclosure of information o a jury in State v. Smith, 1998-1417 p. 19
(La. 6/29/01),793 80.2d 1199, 1211, cert. denied, 535U.5.937,1228.Ct. 1317, 132
L.Bé_ld 226 (2002):

The defendant also argues that, even if the evidence was unintentionally

given to the jury, the trial court's refusal to gprant a mistrial was

reversible error.  Although defendant is comect in asserting that

. evidence that references an accused's cormmission of other crimes may
result in prejudice to his substantial rights sufficient to undermine the
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faimess of trial, the trial court is charged with assessing the prejudice,

apd it is within the irial court's sound discretien to decide whether to

grant or deny a misirial.  State v. Edwards, 97-1797, pp. 19-20

(12.7/2/99), 750 So.2d 893, 905-906; Stase v. Connolly, 96-1680,p. 23

(La7/1/97), 700 So2d 810, 324,

Mistrial is a drastic remedy and is wattented under La. C.Cr.P. ast. 770, or La.
CCrP. art. 771, only when a remark or comment referencing an accused's
commission of other crimes fesults in prejudice o his substantial rights sufficient to
undermine the fairness of trial. Broaden, 1999-2124 p. 16 0.5, 780 S0.2d at 360 n 5.
intotal, the defg‘;nse objected to two series of comments which were beard by the jury.
One of the:l V'tnstances included comments between a law enforcement officer and
Reeves’ indicating that, after his sister’s death, Reeves started to have “problerss”
with, or started having an attraction toward, little boys and girls.*® The other set of
comments was the interchange during which the defendant stated that be liked to
work off-shore because he could easily get rid of the sexual thoughis he had about
children and was able to stay out of frouble™ These two brief instances of
comments in the context of an hour-long videotape, which were so brief as to fail to
motivate defense counsel to object, did not prejudice the defendant such that he could
not receive a fair frial. We find no abuse of the trial court’s discretion in denying the
motion for mistrial in this cifcumstance.

Moreaver, the erroneons introduction of other crimes evidence inio 2 trial is

| subject to barmless error analysis. State v. Johnson, 1994-1379 p. 17-18 (La.
11/27/95), 664 So0.2d 94, 101-102. Viewing these two brief statements In the context
of the overwhelming evidence of guilt presented by the prt.asecution, we can state

without doubt that the verdict actually rendered in this case was surely unattributable

to the error.

W 3741 40, p. 9763, SeealsoVol.3,p. 510 (transcriptpage 118, lines 24-page 119, line 25).
R Yol 40, p. 9765-9766. See also Vol. 3, p. 517 (transcript page 126, line 10-25).
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Assigrment of Ervor 2
Denial of Motion for Mistrial--Evidence of Polygraph

The defendant asserts that his request for a mistrial was improperly denied after
a state witness mentioned the defendant’s polygraph examination during his direct

examination. The record shows the following exchange during the state’s direct

examination of Detective Blanchard:

Prosecutor: Did you know that a Jason Reeves was at the station at that
time?

Witness:  Yes, 1did
Prosecutor: How did you learn that?

Witness: T believe he was in the polygraph - - taking a polygraph.
Excuse me.’®

Defense counsel objected and moved for a mistrial outside the presence of the jury.*®

The trial court found no bad faith on the part of the state. Defense counsel

~ agreed, finding the witness’s answer to have been unresponsive to the question.”

After Jooking at the requirements of mistrial under La. C.Cr.P. arts. 770,771 and 775,
the trial court denied the mistrial, noting that, in the totality, he was not convinced
that the statement made it impossible for the defendant to obtain 2 fair rial. Farther,
the court suggested that this would be an appropriate situation for an admonition.’™
Aftes a short break ‘dwring which tbé trial court reviewed jurisprudence, Judge
Canaday remarked:

It is poted at this time that the question that 'Was asked was av

untesponsive Temark ipadvertently received from a wilpess, and
therefore the admonition would be proper, based on the case law that

M 5ol 39, p. 9526.
W Vo, 39, p. 9526-9529.
3¢ yol. 39, p. 9531,
Vol 39, p. 9532-9536.
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substantiates the Court’s evaluation of the statutory guidelines *%®
Although objecting to the denial of a mistrial, the defense requested that the court
give the jury an admonition or instruction as soon as they were returned to the

comrtroom. ™ The record reflects that the trial court gave an instruction to the jury as

requested by the defense.’®

In State v. Legrand, 2002-1462 p. 10-11 (La. 12/3/03), 864 S0.2d 89, 98, cert.
denied, 544 1U.5. 947, 125 S.Ct. 1692, 161 L.Bd.2d 523 (2005), this court held:

This Court has long adhered to the view that le detector or polygraph
test results are inadmissible for any purpose at the trial of guilt or
innocence in criminal cases. Consistent with this view, the Court has
"made it clear” that the rule excluding polygraph evidence "aiso operates
to prevent any reference during trial to the fact that a witness has taken
a polygraph examination with respect to the subject matier of his
testimomy." State v. Hocum, 456 So0.2d 602, 604 {La.1984); State v.
Tonubbee, 420 S0.2d 126, 132 (La.1982), cert. denied, 460 U.S. 1081,
103 S.Ct. 1768, 76 L.Ed.2d 342 {1983}; Staie v. Davis, 407 80.2d4 702,
706 (La.19%81Y; State v. Catanese, 368 So.2d 975, 981 {La.1979),

EX

However, "[elven though any reference to the yesulis of a
polygraph test would be improper, an appellate court will not
automatically reverse a conviction whenever an iispermissible reference
1o a polygraph exam is made during a criminal trial." State v. Womack,
592 S0.2d 872, 881 (La.App. 2 Cir.1991), writ denied, 600 S0.2d 675
(La.1992). A reversal and new trial are required only if there is a
reasonable possibility that the emror complained of might have
contributed to the conviction. Hocwm, supra at 604-605; State v.
Semien, 566 So0.2d 1032 (La.App. 3 Cir.1990), writ denied, 569 Sv.2d
260 (La.1990).

As previousty stated, the improper comment of a witness is not grounds for a
mandatory mistrial under La. C.Cr.P. art. 770, and the improper testimony of a police
officer is not a comment of remark made by 2 judge, districtattorney or court official.

State v. Givens, 1999-3518 p. 12 (La. 1/17/01), 776 So.2d 443, 454. Instead, the

M Yol 39, p. 9540,
2 o). 39, p. 9541.
M Vo). 39, p. 9543
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remark musi be reviewed under the standards for mistdal found in La. C.Cr.P. ans.
771 or 775, where mistdal is tequired only when the prejudicial remark makes it
impossible for the defendant to obtain a fair trial or when an admonition is not
sufficient to assure the defendant a fir thial. In addition, “Jwlhen the trial court is
satisfied that an acdmonition to the jury is sufficient to protect the defendant, that is
the preferred remedy. A trial cowt's ruling denying a mistrial will not be disturbed
absent an abuse of discretion.” Givens, 1999-3518 p. 12, 776 So.2d at 454.

We find no abuse of the trial court’s discretion in denying a mistrial in these
circumstances. Although Detective Blanchard’s reference to the defendant taking 2
polygraph examination was improper, we do not find that this unresponsive comment
was so prejudicial as to deny the defendant a fair trial,

Moteover, even if Detective Blanchard’s statement was considered a frial error,
the effect of the comment would be reviewed under a harmless ervor standard. See
J(.J?mson, 1994-1379 p. 17-18, 664 So.2d at 101-102. Viewed in the context of ihe |
overwhelming evidenoce of guilt presented by the prosecution, we can state without
dowbs that the verdict actually rendered in this case was surely unattributable to
Detective Blanchard’s unresponsive comment which mentions the defendant
submitted to a polygraph examination.

Assignments of Error 13-16
Daubert Issies

After the initial trial on this maiter ended in a mistrial, the state developed
evidence in three additional areas to present in the re-trial. The state gave the defense
pretrial notice of its intent to present evidence of a scientific nature or through expert
witnesses and of its request for a pretrial determination of the admissibility of this
evidence, including (1} evidence regarding the actions of a man-trailing dog in the

investigation of this case; (2) expert testimony concerning fingerprints, including
107

1-833



expert testimony about pre—pubesceﬁt fingerprints; and (3) expert testimony
concerping trace evidence examipations perforned by the FBL*® The defense filed
motions seeking to exclude this evidence, *1¢

At 3 pretrial motion hearing held on July 19, 2004, the trial court deterzined
that there was no necessity to submit the man-railing dog evidence to an analysis
under Daubert v. Merrell Dow Pharmaceuticals, Inc., 509°U.S.579, 113 S.Ct. 2786,
125 L.Bd.2d 469 (1993), as the evidence was more in the nature of a fact witness.
However, both the anticipated testimony regarding pre-pubescent fingerprint
evidence and tace evidence were analyzed under Daubert and found to be
admissible. The defense now contends that the tnial court erved in admitting evidence
regarding the man-trailing dog without conducting a Daubert analysis, and in denying
the defense challenges {o the expert testimonies regarding pre-pubescent fingerprints
and trace evidence. .

The general rule for admissibility of expert testimony is set out in La.C.E. art.
702, which provides:

1f scientific, technical, or other specialized knowledge will assist the

trier of fact to understand the evidence or fo determine a fact in issue, &

witness qualified as an expert by knowledge, skill, experience, tratning,

or education, may testify thereto in the form of an opinion or otherwise.
This court has held that “Ttjhe burden is on the party offering the putative expert. But
the decision whether to teject or accept the person as an expert falls to the great
discretion of the trial coust, whose rulings will pot be disturbed absent an abuse of
that discretion. Edwards, 1997-1797 p. 25, 750 So.2d at 908; see alse Offcial

Comment (d) to Art. 702 (irial courts have broad discretion in determining who

should or should not be quaiified as an expert, citing 3 J. Weinstein & M. Berger,

3% SeeVol. 11, p. 2641-2642, 2723-2727.
30 SeeVol. 11, p. 26872689, 2728-2730.
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Weinstein's Evidence § 702[02] (1981)). Fusther, with regard to scientific evidence,

we have held:

With respect to scientific evidence, the trial judge acts as a gate-keeper,
admitting "pertinent evidence based on scientifically valid principles”
(Daubertv. Merrell Dow Pharmaceuticals, Inc., 509U.8. 579,597,113
5.CL 2786, 125 L.EdA.2d 469 (1993)), which evidence has application to
the facts of fhe case. Id &t 592-93, 113 S.Ci 2786; State v
Quatrevingt, [1993-1644 (La. 2/28/96),1 670 S0.2d [197] at 204. The
court's evaluation of the evidence must be flexible, with an eve toward
reliability and relevancy. Id. at 595, 113 5.CL. 2786; State v. Foret,
93-0246 (La.11/30/93), 628 So.2d 1116, 1122.

Under Daubert and Quafrevingt, relevant factors determining
whether scientific evidence is reliable include:

(1) The “testability™ of the scientific theory or technique;

(2) Whether the theory or technique has been subjecied to
peer review and publication;

{31 The known or potential rate of error; and

(4) Whetber the methodology is generally accepted in the
scientific community.

Cuatrevingt, 670 S0.2d at 204; Doubert, 509 U.S. at 592-95, 113 5.Ct.

2786. Scientific evidence should be admitted whenever the court's

balance of the probative value and the prejudicial effect results in a

determination that the evidence is reliable and belpful to the triers of

fact. Admission of the scientific evidence is within the discrefion ofthe

trial judge. Quatrevingt, 670 S0.2d at 204
Edwards, 1997-1797 p. 25-26, 750 S0.2d 909. With these legal precepts in mind, we
analyze the specific evidence to which the defense objects.

Man-trailing Dog Evidence

The record shows that at the pretriel hearing the state objecied to holding a
Daubert hearing with regard to its evidence regarding the man-trailing dog used in
the investigation of this matter, arguing Daubert testing was inappropriate for this

type of evidence. The prosecutor stated that the evidence regarding the man-trailing

dog was not scientific per se, but was instead a type of specialized knowledge which
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required onty the esteblishment of a foundation for its ad‘missibﬂity. The stats
mdicated that, at trial, the state would present evidence laying a foundation for the
particular dog, how the dog was traiped, for what the dog was trained, and whether
or not the dog acted consistently with its training, in addition to the gualifications of
‘the bandler with regard to the use of these types of specially trained dogs. The
defense c;bjected, arguing that any expert testimony was subject t0 a Daubert
challenge.®'! After listening to the arguments of the prosecution and the defense, the
frial court sustained the siate’s objection, ruling that the 1ssue was pot within the
definition of a scientific inquiry. Instead, the court indicated it would look to the
practical experience of the witness and general qualifications of a non-science expert
in order to determine the admissibility of the evidence.?™%

- At tisl, the defense repewed its objection to the state’s evidence regarding the
man-trailing dog’s comtribution to the investigation, as well as the trial cowt’s failure
to hold a Daubert hearing on the testimony regarding the man-trailing dog. The
objection, on both grounds, was once more overruled.”” Thereafter, Mark Holmes,
a detective with the Port Arthur, Texas Police Deparbment, and the K-9 handler for
the man-trailing dog which participated in the investigation of this matter, “Bo,” was
examined in the presence of the jury on his own training, certification, and
experience, as well as on his dog’s pedigree, training and experience.’ Only afier
this foundation was laid did the state elicit testimony regarding their involvement in

the investigation.®"

3 viol 16, p. 3942-3953,

32 yol. 16, p. 3956-3957 {citations omitled).
3 Vol 41, p. 10016-10025.

14 The dog's pame was Marks “Bo” Diddley.
3 See Vol. 41, p. 10026-10078.
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Initially, we should note, Detective Holmes was never tendered as an expert
witness. Rathes, the state offered his testimony as a fact witness in this matter. As
stated by the prosecutor: “His {Detective Holmes’] position [is] as the investigator,
and the expert is the dog.”¢ Although the defense disagreed with the trial comrt’s
statement that no Daubert hearing would have been necessary for a fact witness or
investigator, the trial cour wanted the record o clearly show that there was no tender
as an expert for the jury to consider.®’” | -

In support of his contention that the district court abrogated its duty as
gatekeeper of the man-trailing dog evidence under Daubert, the defendant refers the
courtto Kumhoi‘f ire Company, Ltd. v. Carmichael, 526 U.S. 137, 119 8.Ct. 1167, 143
LEd.2d 238 (1999). Even if Det. Holmes could be considered an eipert witness,
Reeves® reliance is misplaced. In Kwmbo, the Supreme Court makes clear that for
engineers, at issue in Kumbo, and for all non-scientist experts in general, Daubert’s
list of factors “was meant to be helpful, not definitive. Indeed, those factors do not
all necessarily epply even in every instance in which the reliability of scientific
testimony is challenged.” Id., 526 U.8. at 151, 119 S.Ct. at 1175. Rather, Kumho
concluded that “the triel judge must have considerable leeway in deciding in a
particular case how to go about determining whether particular expert festimony is
rehiable.” Id., 5326 US. at 152, 119 5.Ct. at 1176, Kumbho declares:

the trial court must have the same kind of latitude in deciding how to test

an expert’s reliability, and to decide whether or when special briefing or

other proceedings are needed to investigate refiability, as it enjoys when

it decides whether or not that expert’s relevant testimony is reliable.

Id,526US. at 152, 119 S.Ct.at 1176 (emphasis in original). “Whether Daubert’s

96 Vol 41, p. 10081.

3T See Vol. 41, p. 10081-10084. The trial court stated: “But mesmuch &s there was no
tepder, there was no expertise indicated as to opinions other than & reading from the handler, there
would have been no necessity for & Daubert hesring, based on the presentation as tendered today to
the triers of fact.” Vol 41, p. 10083,
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specific factors are, or are not, reasonable measures of reliability in a particular case
is a matter that the law grants the trial judge broad latitude to determine.” Id.

Even if we considered Detective Holmes® testimony to be that of an expert
witness, we find no abuse of the trial court’s discretion in its determination that a
Daubert hearing was not necessary for this tvps of evidence. Rather, the testimony
regarding Detective Holmes® training, cestification and experience, as well as the
testimony of the dog’s pedigree, training and experience, was sufficient to establish
a foundation for the jury’s consideration of the detective’s suﬁsequent testimony of
the man-trailing dog’s actions during the investipation. Although pre-Daubert,
several rulings of this court have considered manftrailing dog evidence admissible to
prove the identity ofan accused in a criminal prosecution, as a circumstance tending
to prove his guilt; if a proper foundation is laid for the admission éf such evidence.
See State v. King, 144 La. 430, 432-436, 80 So. 615, 615-616 (1919); State v.
Harrison, 149 La. 83, 85, 88 So. 696, 697 {1921); State v. Davis, 154 La. 295, 310-
312, 97 So. 449, 454.455 {1923); State v. Green, 210 La 157, 163, 26 S0.2d 487
{1946).

Pre-pubescent F;’mgerprint Evidence

Thetecord shows that Stephen Meagher, the Unit Chief of the Latent Print Umt
in the FBI lzboratory in Quantico, Virginia, testified at the pretrial heating *** Mr.
Meagher was accepted by the court as an cx'peft in fingerprint analysis, without
defense objection. The defense specified there was no objection to the general field
of fingerprint examination, and the trial court held the science of fingerptint
examination wes valid under Daubert.’” Mr. Meagher testified regarding research

which shows that the latent fingerprints of children who have not yet reached puberty

M See generally Vol. 16, p. 3840-3896.
M9 yol. 16, p. 3865.
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are harder to develop and are less useful for examination purposes than those of a
post-adolescent child or adults, die to a variety of factors. With regard to the

admission of this testirnony at trial, the trial court raled:

All night Coming intv today’s proceedings, the Court has
reviewed the pleadings and was not really aware as to what degree the
controversy with regard to the pre-pubescent fingerprints wouldengage.
After hearing the testimony and listening to Mr. Meagher, I don’t think
this is as near as complicated as the Court anticipated or possibly that it
should be. We know that the fingerprint analysis, as indicated by all
parties, is, in fact, a scientific examination that is accepied. We also
know that Mr. Meagher is, in fact, an expert within the field of
fingerprint examination. It was the Court’s interpretation that the basis
of his testimony wes such that his expertise, which is in latent prints,

‘noting 32 years of experience as well as the number of academic as well

as 1 guess work-related experience that he has, shows that there is
difference between adult and children’s prints and that the differences -
- of that the lengih of the prints remaining is fact sensitive as to the
results. It has nothing to do with the methodology - - it has nothing to
do with the processing techniques, those beiog treated identical between
the application, but does note that the results are distinguishable clearly
for some reason or another. That the corrent copcept, rationale, or
scientific theory, so to speak, as to why the prints of children would or
would not be present under the existing abilities and procedures thatare
available 1o these experts has been enunciated and given a substantial
foundation as well as the background within the expertise of both the
scientific field as well as the expertise of Mr. Meagher. As indicated,
this does appear that if's going to be more of a fact sensitive argurent
and, in fact, is, in fact, a determination that a finder of fact would make
as to whether that theory does apply to this situation or does not, but
does not meet the specific areas oTbeing 2 sub-science as anficipated by
the Court and also partly argued by the Defense. The Court would see
no reason to exclude the evidence, finding under [Ast] 702 that the
concepts having a substantial background of our Code of Evidence 702
would or could assist the trier of fact in making - - in a determination of
a fact at issue. And also finds that under - - I think it’s Article 402 of the
Code of Evidence, the probative value and in balancing that agzinst the
prejudicial effects would be such that the evidence would be reliable and
helpful to the triers of fact in making that ascertainment of an issue that
is relevant fo this upcoming proceeding. For those reasons, the Court
would allow the testimony and also understands that the Defense would
have the same ability to put on counter-evidence as o credibility issues
which would be for the finder of fact as well as any other additional
scientific matters they fesl would be contrary to that heard today.™

At trial, the state elicited testimony from Kenneth Dunn, an FB1 fingerprint

2 Vol 16, p. 3902-3904.
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specialist, who was accepted by the court as an expert in fingerprint examination,
development, analysis and cotparison® Agent Dunn testified that, after eigh{
hours, development of a child’s latent fingerprint is extremely difficult. Agent Dunn

 atteibuted this difficulty to the fact that the fiee fatty acids that primerily compose the
excretions from a person’s sebaceous glands are not as active in prepubescent
children compared with post-pubescent children and adults.** Agent Dunn testified
that 2 latent print of a prepubescent child, left on a surface that was affected by the
environment, would dissipate af a much more rapid rate than that of ap adult*® From
this evidence, the state attempted to explain the failure to find the victim’s
fingerprints in the defendant’s vehicle.

Our review of the record shows there was no abuse of the trial courf’s
discretion in finding admissible this testimony regarding the chatacteristics of
prepubescent fingerprints. The defense did pot object either to £h6 generally
acknowledged reliability of fingerprint identification or to the expertise of the FB1
agents who testified both pre-trial and during trial. Consequently, the trial court
comrecily found that there was no objection to the methodology of fingerprint
evidence, only to conclusions reached in the circumstance of latent fingerprints of
children. We find this information assisted the trier of fact to understand, on &
scientific besis, the lack of evidence presented on an issue in this case.

Trace Evidence

The defense contends thas the lack of error rate, or testability of the science of
trace evidence, as maintained by the stale’s expert W'imeg.s, should bave rendered the

evidence inadmissible at trial,

= 7ol 40, p. 9852-9870.
22 gl 40, p. 9862-9864, 9872
¥ Vol 40, p. 9872.
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The record shows that the state’s expert witness, Cary T. Olen, was employed
at the FBI laboratory located 1 Quantico, Virginia, as a forensic examiner in the
Trace Evidence Unit.™® At the pretrial hearing, be testified about his extensive

training and education, and was accepted by the trial court as an expert in trace

evidence, with an emphasis on hair and fiber.*”
After listening to Mr. Olen’s testimony regarding the collection, methodology

and analysis of trace evidence, the wial court, after referencing the Daubert and

Kumhe cases, ruled:

The test for admissibility of scientific evidence, [sic; in] Louisiana, it
was from the Cheairs case,” lays a three-tiered evaluation. Initiallyis
the expert qualified to testify competently regarding the matters he
ifitends to address. The Court has noted that he has been accepted as an
expert within the trace evidence field, specifically with an emphasis on
hair and fiber. Secondary was the methodology by which he reaches his
conchisions sufficiently reliable considering a series of tests which were
gone over in detail by the State as well as in cross-examination, the
Court finding that each of those guestions being answered to its
satisfaction in finding that the methodology iz such as o substantiate its
reliability, noting further that the specifics in this case are not a new
technigue and the methodology is clearly accepted in the industry. The
last tier, upon accepting the testimony - - I mean, the methodology is
whether the testimony would assist the trier of fact. As previously
commencing the evaluation under Asticle 702, the Court notes further
that the report speaks for itself that the testimony is such that it will or
could understand or determine a fact that could be af issue at the trial of
this matter; therefore the Court is afforded broad discretion in
determining whether the expert testimony would be heid admissible. At
this time the Court would rule that the testimony conceming the trace
evidence as received herein will be allowed. Mr. Oien will be allowed
to be continued on as an expert i the field which he’s been accepted 1n
order to perpetuate that testimony to the triers of fact in this, ultimately
the jury.3”

Attrial, Mr. Oien testified that purpie acrylic fibers with the same microscopic

324 yol. 17, p. 4023. At trial, the spelling of Mr. Ojen’s first name is designated as “Kerry.”
See Vol. 40, p. 9954.

3 Yol 17, p. 4032

326 The trial court was referencing the case of Cheairs v. State, through the DOTD, 2003~
0880 (La. 12/3/03), 861 So.2¢ 536.

27 yol. 17, p. 4069-4070.
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characteristics as those from the shirt and pants worn by the victim were found on the
floorboard and passenger seat of the defendant’s vehicle. In addition, 2 dog hair was

found on the victim’s pants, and dog hair and undifferentiated animal for were found

in the defendant’s vehicle

Wiib regard to the defendant’s challenge regarding the rate of error, we find
after our review of the record that the defense mischaracterizes the record. On'direct
exanination, when Mr. Clen was asked about the rate of ervor, he stated: “[lfI'm
using that proper equipment [about which he bad just tesiified] and the proper
protocols, we're doing everyvthing we possibly can to reduce that rate of error down
to zero.”” Due to the types of examinations and comparisons of each other’s wotk,

. Mr. Oien agreed that the procedure used by the FBIis “generally accepted as having

a very low rate of error.™™°

On cross-examination, the following testimony was adduced when defense
counsel pressed for the rate of error in the analysis of trace evidence:

Mr. Ofen:  First of all, there can pever be an eror rate - - when we're
talking about case work, there can’t be an error rate,
because we never - - specifically with fiber examinations,
fiber examinations are pot an identifying technigue. Ioan’t
say this fiber came from that shirt, because obviousiy there
are other shirts that are made that are ke that, s0it’s - - it’s
not an individualizing technique. But, the techniques that
Tuse will - - apswer the question whether or not that fiber
is consistent with coming from that shirt, using the proper
techniques, the proper protocol, which is - - 1 won't say
unjversal because some people don't have the same
equipment that we have at our disposal, but using those
proper techniques, we're doing everything we can to say - -
bring the error rate down to zero. Could there be another
shirt that could have coptributed those fibers? Yes, but
that’s really not the question. The question is, am 1 doing
everything I can to determine whether or not these fibers

B Vol 40, p. 9972,
% ol 17, p. 4042.
30 1.
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Defense:

Mr. Olen:

Defense:

Mr. Oien:

Defense:

Mr. Olen:
Defense:

Mz, Oren:

As stated in Kumbko, not all of the factors of unbert must be answered in
every type of case. “Whether Daubert’s specific factors are, or are nof, reasopable
measures of relisbility in a particular case is a matier that the law grants the frial
indge broad latitude to determine.” Kuwmho, 526 U.S. 137, 153, 119 S.Ct. at 1176.
Mr. Oien candidly stated that the analysis of trace evidence was to determine whether
hair or fiber is consistent with apother source, and is not an identification or absolute
techmique. Thus, his testimony regarding the rate of emror within this field was

entirely acceptabie. The trial court did not abuse its discretion in finding admissible

are consistent with that, yes, and therefore we’re bringing
the error rate as close to zero as possible. But as far as case

working samples, there’s no way to delermine an exyor rate
of an examiner.

So you’re talking about an associstion, one from a known
source and one Hom another source?

Correct.

T'm 2 lay person, obviously, in terms of this field of
endeavor, and, sir, if you can answer it, fipe, if you've
already answered, tell me, but I'm - - what 15 the margin of
error - - gnd did - - was that your answer just now, that

there - - Is there such a thing?

There is not. It cannot be calculated.

So if you - - in this instance here, can - - and I hear that
you’re using the word that the two fibers from different
sources - - excuse me - - strike that T think you're
basically saying it comes fTom the same source, but you're
using the word “consisient”, the fibers are “consistent”
with coming from the same source.

Correct.
In my mind that’s not an absolute.

That’s correct, it’s not an absolute.™*

the expert testimony of this state witness.

B Vol 17, p- 4043-4033.
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Assigrament of Ervor 17
Other Crimes Evidence—Res Gestag

The defendant complains that the trial comt improperly ruled that evidence

concerning his stop at the Moss Bluff school was admissible as res gesfae

evidence 32

The record shows that the defendant filed a motion in imine to exclude this
evidence.¥® The bases for exclusion arpued in the defense motion were lack of
- relevance, potential prejudice and that the evidence did pot constitute res gestae. The
trial court denied the motion, finding that “this activity is ';:vhat caused Mr. Recves to
be a suspect. ™ Further, the trial court stated:

And so that part of that investigation whether it happened on that
seme day or a different day, as far as I'm concerned would come out
because it is what caused hitn to be a suspect in the case.

And I believe it is res gesiae. Furthermore, 1 believe if we went
through & full blown other crimes hearing, other bad acts headng, it
would come in even under that heightened scrtiny.

So the motion is denied. ™
La. C.E. art. 404(B) allows for the iniroduction of evidence of other crimes,

wrongs or acts, as follows:

Art. 404. Character evidence generaily not admissible in civil or
criminat fxial to prove conduct; exceptions; other criminal acts

ke

B. Other crimes, wrongs, or acts. (1) Except as provided in
Article 412, evidence of other crimes, wrongs, or acts is not adinissible
to prove the character of 2 person in order to show that he acted in
conformity therewith. It may, however, be admissible for other

%2 The school involved in this matter is St. Theofore’s Holy Family Catholic School. The
defendant incotrectly identifies the school as “St. Therese's” throughout his erpument  Appellant
brief, p. 39-40.

¥ Yol 5, p. 1181-1126.

B4 % Sppp. Vol. 2, p. 279.

335 Ii
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purposes, such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, absence of mistake or accident, provided that upon
reguest by the accused, the prosecution in a crimina! case shail provide
reasonable notice in advance of trial, of the nature of any such evidence
it intends to introduce at frial for such purposes, or when it relates fo
conduct thai constitutes an integral part of the act or fransaction
that is the subject of the present proceeding. (Emphasis added)

This court discussed the admission of “integral act” evidence, also known as

res gestae, in State v. Colomb, 1998-2813 p. 3-4 (La. 10/1/99), 747 So0.2d 1074,
1075-1076:

_ This Court has long approved of the introduction of other crimes
evidence, both under the provisions of fotmer R.S. 15:448 relating fo res
gestae evidence and as a matfer of integral act evidence under La.C.E.
att. 404(B), "when it is related and intertwined with the charged offense
to such an exient that the state conld not have accurately presenied its
case without reference fo it." Stete v. Brewington, 601 50.2d 656, 657
{La 1992). This doctrine encompasses "not only spontaneous viterances
and declarations made before and afier commission of the crime but also
testimony of witnesses and police officers pertaining to what they heard

- or observed before, during, or afler the commission of the crime if the
continuous chain of events is evident voder the circumstances." State
v. Molinario, 383 S0.2d 345, 350 (La.1980). We have required a close
connexity between the charged and uncharged conduct to insure that
"the purpose served by admission of other ciimes evidence is not to
depict the defendant as a bad man, but mther to complete the story ofthe
crime on irial by proving its immediate context of happenings near in
time anhd place.” State v. Haarala, 398 So0.2d 1093, 1098 (La.1981)
(enaphasis added); see alse 1 McCormick on Bvidence, § 190, p. 799
{(4thed., Jobn William Strong, ed., 1992) (other crimes evidence may be
admissible "[tjo complete the story of the crime on trial by placing itin
the comtext of nearby and nearly contemporaneous happenings.")
(footnote omitted). The res gestae or integyal act docirine thus "reflects
the fact that making a case with testimony and tangible things not only
satisfies the formal definition of an offense, but tells a coloriul story
with descriptive richness.”" Old Chief v. United States, 519 U.S. 172,
186, 117 S.Ct. 644, 653, 136 L.Ed.2d 574 (1997). The test of integral
act evidence is therefore not simply whether the state might somehow
structure its case to avoid any mention of the uncharged act or conduct
but whether doing so would deprive its case of narrative momentum and
cohesiveness, "with power not only to support conclusions but to sustain
the willingness of jurors to draw the inferences, whatever they may be.
necessary to reach an honest verdict.” Id

Attrial, several witnesses testified about the Moss Bluff school incident. The

testimony of these witnesses was necessary for the state to accurately depict its case
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" tothejury. Brin Schtepfer, an afier-care provider, testified about the defendant’s Oéﬁ
behavior at the school only a short time before M.1.T. was reported missing from the
nearby trailer patk. ™ Michelle Rogers, the head of the extended daycare program,
who watched over the children until their parents picked them up, observed the
defendant and his vehicle at the school. She wrote down the defendant’s license plate
numnber and requested that the échool’s principal report the vehicle’s description and
license plate pumber to the CPSQ. She later identified the defendant in a
photographic line-up, and again in-court, as the person she had seen behaving
suspiciously.* Deputy Allen Connier of the CPSO was dispatched to the school t
investigate the incident after the sheriﬁ" s office was notified; he later was the first
responder to the trailer park after receiving the dispatch involving the missing child,
M.J.T.*® Janice Duraso of the CPSO received the call from the schoo) at the sheriff's
office substation and reported the call to Deputy Commier. She later informed her
fellow law enforcement officers that the suspicicus vehicle at the school was
registered to Jason Reeves™

We find this testimony was important to the narrative completion of the state’s
case and was vital to its explanation of how the defendant so quickly became a
suspect. There was 1o éﬁor in the trial court’sruling denying the defendant’s motion
in limine as to this testiinony and in admitting this testimony in evidence at trial.

Assignments of Ervor 63-70
Arbitrary and Unreliable Factors in Penaliy Phase

The defendant contends that the state secured a death seatence by introducing

$6 Vol. 38, p. 9313-9317. The incident ocoured at the school after school let out that day,
approximately 3:15-3:30 p.m. The sheriff's office was notified and responded. The 9 11 call for the
missing child was made at 5:02 pm. Vol. 37, p. 9210.

1 Vol. 38, p. 9318-9326.

3 Vol 38, p. 9281-9287.

Vol 38, p. 9327-9330,
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arbitrary and voreliable factors into the penalty phase. The complained-of factors
include: (1) evidence of the defendant’s future dangerousness; () evidence of
unadjudicated conduct that was not a crime of violence; (3) a request for this court
to revisit previous rulings regarding the scope of evidence presented; (4) ptior
conditions of the defendant’s parole and probation; (5) irrelevant evidence regarding
the conditions at the state prison; (6) prejudicial evidence conceming the death of the
victim’s father and (7) the shackiing of the defendant’s brother during his testimony.
- This court hag 1'acolgniz.ed that “{ajrbitrary factors are those which are entirely
frrelevant or so marginally relevant to the jury's function in the deiermination of
sentence that the jury should not be exposed to these factors; otherwise, the death
penalty may be imposed ‘wantonly or freakishly’ or for discriminatory reasons.”
State v. Thibodeaux, 1998-1673 p. 14 (La. 9/8/99), 750 50.2d 916, 928, cert. denied,
52915.8.1112, 120 S.Ct. 1969, 146 L.Ed 2d 800 (2000}, citing Comeaux, supra and
Gregg v. Georgia, 428 U.5. 153, 96 S.Ct. 2909, 49 1. Ed.2d 859 (1976). With this
definition in mind, we will address each of the factors objected-to by the defense.

1.  Evidence of future dangerousness

The defendant complains that the state introduced evidence regarding
statements he made to detectives during his incarceratioﬁ. He argues that these
statements were iniroduced to show that he would %:')e a danger if imprisoned.

The record shows that the state gave the defense notice of its intent to use the
defendant’s statements during the penalty phase of trial as evidence of the defendant’s
character and propessities. The defense objected to the admissibility of these
statements and a hearing was held. The trial judge denied the defense objection and
ruled that these statements were admissibie in the penalty phase of the defendant’s

capital trial. Prior to the introduction of these staternents at tnial, the defense again
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cbjected **
After listening to the defense’s arpuments, the trial court noted:

‘Well, I mean, you've indicated that it introduces an arbitrary fact The
thing is, is anything in the sentencing heating that is considered relevant
may be proposed under the rules of evidence, if it’s nof under 403, more
prejudicial than it would be probative. One of the legitimate purposes
is showing thal the defendant represents a future danger to society, that
could be free society a5 well as incarcerated society. I think that the
extrapolation is weli-founded and within the boundaries. The Court
cites Dawson v. Delgware, U.8. Supreme Court, 112 5.Ct 1093, stands
for that premise of future dangercusness, to bring out information or

staterpenis or even memberships, in order to establish that
informatjon?!

The court and defense thereafter held a discussion as to whether future
dangerousness, which is allowed as a factor in some states’ death penalty
considerations, should be comsidered here. The tral judge fourd that future
danperousness was yet another factor in detenmining the characier and propensities
of the defendant, the focus of a penalty phase hearing:
1 know that [the Dawson case] is contained in our bench book as a
standard for future dangerousness is penmissible, relevant information,
and they use that as the basis or the test fo establish that. Again, it goes
to the general area of character and propensities of the defendant, which
is the thrrust of the penalty phase. >
After entertaining further argument, the trial court raled:
..4he objection is noted to the Court’s ruling by Mr, Ware for the
reasons that be has stated, and the Court finds that the probative value
specifically in a penalty phase as to the defendant’s position with regard
to life imprisonment versas the death ponalty for either personal or
against others is clearly relevant, and that that relevance far exceeds any

prejudicial value that would be incurred in the statements.*

Thereafier, Detective Zaunbrecher testified that on December 10, 2001, after

M Vol 43, p. 10554-10574,
3 Vol, 43, p. 10560-10561.
2 Vol 43, p. 10562,
2 Yol 43, p. 10573,
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the defendant completed a rights waiver form, he told her he was not poing to serve
life in prison.** He told the detective “he would make them wish that they had given
him the death penalty if he didn’t get it, because there was no way he was serving life
in prison.”** She testified about Reeves’ demeanor as be made the statement, how
he was slumped down, acting arrogant and defiant. The detective contrasted the
defendant’s demeanor on this occasion with his actions captured on videotape aﬁelr
bis arrest. Unlike the other occasion, at this time the defendant would not stop
talking,”* He told the detective “at this poiat ke didn’t have anything to lose.™" She
d¢scribed how the defendant made a slashing gesture across his neck and stated “what
are they gonna do, give me the - - give me life in prison twice?*® When Detective
Zaunbrecher asked why he made that staiement, Reeves responded, “*he was going
{0 et them know that this boy, is bow he put it, has to go, there was no way he was
serving life in prison.”™*

Although the defense asked no questions of Detective Zaunbtecher on cross-
examnination, the defense again objected, both to her testimony and the up-coming
testimony of Detective P‘i'kmeau;x.' The trial court denied the renewed objection®”

Detective Primeaux testified similarly to Detective Zaunbrecher regarding the

3 Detectives Zaupbrecher and Primeaux were investigating an aggravated rape of & farnily
merber, for which the defendent was 2 suspect, on Desember 10, 2001, Pror to cailing these
witnesees to the stand, the prosecutors cantioned defense counsel not o inguire why the officers were
speaking with the defendant, since they were condocting an interview for an unrelated crime. The
prosecution made clear its intent fo adduce only those statements which were relevant to the
defendant’s character and propensities, and not with regard to this uarelated crime. Vol 43, 1,
10549-10552.

3 Vol 43, p. 10579.

3 Yol 43, p. 10576-10580.

3 Vol 43, p. 10580

34K Id.

3 1d.

30 Vol 43, p. 10581-10585.
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incident* Detective Primeaux was not cross examined by the defense.

The state then called Deputy Mandy Taggert of the CPSO. Deputy Tagpert
testified that, after transporting the defendant from a court appearance back to the jail
on November 5, 2003, the defendant, who had otherwise been silent on the trip,
announced to her zs he was exiting the van, “If I get out of jail, I wil} find another
child and kill again.”** Deputy Taggert testified the defendant “then smiled and he

_started laughing ™

La. C.Cr.P.art. 05 2(A) provides in pertinent part that “the sentencing hearing
shall focus on ... the character and propensities of the offender, ... . {Frophasis
added). We find no abuse of discretion or error in the trial court’s ruling whick found
these ‘stat-ements of the defendant to be admissible. This testimony was highly
probative evidence of the defendant’s character and propensities, and the testimony
was properly admitted at the penalty phase of his tria). Further, the defendant made
this igsue relevant through his introduction of the testimony of prison life expert Burk
Foster.

Insofar as the defense complains about the prosecutor’s use ofthis evidence in
closing argument, we note that the testimony provided a factual basis for the
prosecutor’s argument. See Stafe v. Brumfield, 1996-2667 p. 8 (La. 10/20/98), 737
So.2d 660, 665, cert. denied, 526 1.5, 1025, 119 S.Ct. 1267, 143 L.EG.2d 362 (1999)
{“the prosecutor had a factual basis for the remarks fof future dangerousness] in this
case, and this portion of the closing argument did not inject an arbitrary factor into

the proceedings ).

#1 Vol 43, p. 10585-10590.
2 Yol 43, p. 10592,
353 Id
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2.  Unadjodicated conduct that was hot a crime of violence

The defendant complains that the state iﬂtréducedunadj udicated conductin the-
penalty hearing that was not a critne of violence, 1n violation of Stare v. Jackson, 608
S0.2d 949, 954 (La. 1992), thus, interjecting an aébitrary factor. Specifically, Reeves
argues the testimony of Whitney Higgins did pot refer to a crime of violence under
La. R.S. 14:2(B).

The state’s witnesls, Whitmey Higgins, testified that on November 8, 2001, just
days before the instant erimae, the defendant .grab'b'ed her buttocks as she walked down
£be hallway of her school near the end of the school day. At that time, she was 13
years old and in the eighth grade.®® The record shows there was no defense obiection
to this testimony.** Counsel’s failure to coﬁtemﬁ;oranéousiy object waives review of
these issues op appeal. La. C.Cr.P. art 841; Statév. Wessinger, 1998-1234 p. 20 (La.
5/28/99}, 736 So2d 162, 179-184, ceri. denied,;SZS U.S. 1050, 120 5.Ci. 589, 145
L.Ed.2d 489 (1999).

3. Regquest to revisit prior court lﬂﬁngs

While acknowledging the admissibility of evidence of the defendant’s two
adjudications for simple burglary when Reeves was 16 years old, the defendant urges
the court to revisit its rules regarding the admission of juvenile adjudications in the
penalty phase of ‘ capital proceedings in State v! Jackson, 608 So.2d 949, 954 (La.
1992). Without more, the court finds no compelling reason to review our priof
jutisprudence on this issue.

4. Introduction of prior conditiops of the defendant’s parole and
probation

The defendant complains that evidence of his prior conditions of parole and

¥ Vol 43, p. 10545-10547.
= I

125

1-851



probation were admitted in evidence as grounds to secure a death sentence. Reeves
claims this testimony infroduced an arbitrary factor imto the jury’s séntencing
determination, as well as irrelevant evidence concerning treatment programs which
he failed to atiend. The record shows there were very brief references to Reeves’
probation and parole admitted at the penalty phase of his trial. Counsel’s failure to
contemporaneousty object waives review of these issaes on appeal. La. C.CoP. art
841; Wessinger, 1998-—1234 p. 20, 736 So.2d at 179-181. Moreover, the testimony
directly contradicted the defense’s contention at penalty phase that Reeves was never
offered counseling or belp.

5. Condi-tions at state prison

The defense contends the prosecutor engaged in ap improper, éxtended
examination of the benefits of prison life. The record shows that this testimony was
elicited by the prosecutor on cross-examination of the defendant’s witness, Burk
Foster. No defense objection was raised to this testimony. Counsel’s fajlure to
contemporaneously object waives rev.iew of these issues on appeal. La C.CrP. art.
R41; We;ssiuger, 1998-1234 p. 20,736 S0.2d at 179-181.

6.  Testimony concerning the death of the victim’s father

The defendant argues that arpument and evidence concerning the death of
M.].T.’s father introduced arbitrary factors into the culpability and penalty phases-of
his trial.

The record shows that the references made to ML1.T."s father, and the fact that
he would not be appearing at the trial, were few. In opening statement in the guilt
phase of trial, the prosecuior i:i}a';ldf: the statement that the jury would not be hearing

from M.J.T.’s father, J.T., becanse he had been killed a few months previous to trial
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by a drunk driver.”® The defense objected to the state’s informing the jury of the
cause of the déath of the victim’s father, even asking for a mistrial, arguing that the
. jury would be swa}‘re.d by sympathy for this additional tragedy in the victim’s
family®” The frial court overruled the defense’s objection, finding the issue to be
factual, with the exception of infonmation of bow LT. die&.. After recelving
instruction from the court thet he should refer to the canse 0of 1.T.'s death as a traffic
accident only, and the court’s commitment that the jury charge would instruct the jury
1o avoid the influence of bias or sympathy, the prosecutor continned with his opening
statement ™

Limited information regarding J.T. was adduc;ed in the guilt pﬁase. During the
testimony of C.T., the victim’s mother, the jury was iﬁformed that J.T. had died two
months before trial*® C.T. also testified about the actions of 1.T. on the day of
M.J.T.’s disappearance.”

In the penalty phase, M.J.T.’s grandfather, J.T.’s father, provided victim tmpact
testimony.*' Within his very brief prepared statement, he referenced the fact that his
son would have wanted to have been at the trial, and expressed the hope that M.J.T.
and her father were now reunited.®* When CT. testified, she also very briefly
expressed her beﬁ ef that her husband would have wanted to have been at the fiial to

have told the jury about MLYT. %%

¢ Yol 37, p. 9190,

7 ol 37, p. 9190-9199.
Sl

3% ol 37, p. 9247-9248.
3 yol. 38, p. 9251-9252.
%l ol 43, p. 10596.

6 yol, 43, p. 10596-10597.
% Yol 43, p. 10602-10603.
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Aside from the prosecutor’s comment in opening statement in the guiit phase, ‘
the defense failed to object to any other references to I .T.. which are found in the
record. Review of this testimony is therefore waived on appeal. La. C.Cr.P. art. 841;
Wessinger, 1998-1234 p. 20, 736 So24d at 179-131. However, we noie that the
testimony adduced in the guilt phase wag necessary to C.T."s parration of events on -
the day of M.1.T.’s disappearance. Further, the references to M.E.T.’s father in the |
penaity phase were brief, natural, and not unexpected.

With regard to the objected-to statement in the prosecitor’s opening statement
in guilt phase, we agree with the trial court that the statement was inforrational as
to why LT, would not be testifying. As such, the statement failed to inject an
arbitrary factor into the proceeding. The trial court did not sbuse its discretion in
denying the defendant’s motion for mistrial. The court’s charge to the jury after the
guilt phase of trial instructed that they were not to be influenced “by sympathy,
passion, prejudice, bias, or public opinion.™*

Finally, wehold that these brief references to the death of MLJ.T’s father never
shifted the focus of these proceedings from the culpability of the defendant for the
rape and murder of MLI.T. and the appropriate punishment for those actions. No
arbitrary factor was injected into the jury’s determinations on these issues.

7.  Witness shackling |

The defendant argues that an arbitrary factor was injected into thé sentencing
decision when the court refused to allow his brother to testify in street clothes and
without shackles.

The record shows that, priot to the presentation of the defendant’s evidence at

penalty phase, and outside of the jury’s presence, defense counsel requested that the

34 ol 42, p. 10445,
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court allow the defendant’s brother, Ronald Reeves, to wear civilian clothing with
regard to his testimiony.** The trial court stated the court would consider the request
as a motion.*®

After hearing the arguments of counsel, the tal court denied the
motion/request.® First, the trial court stated there were considerable Sccuﬁty issﬁes _
to consider. Ronald Reeves, the defendant’s younger brother, ha,::i been convicted of
second degree murder and was currently serving a life sentence at Angola, the state
penitentiary, Jason Reeves, the defendant, had just been convicted of first degree

. murder and bad 2 history of an attempt to escape from prison. Considering the
seriousness of the convictions of the witness and the charge brought against the
defendant, their relationship, and the prior history of escape for the defendant, the
trial court denied the request for civilian clothing.

Defense cc.mn'sel then asked if Ronald Reeves could be unshackled during his
testimony. Citing the same security concerns for which he denied the request for
street clothes, the trial court denied the request that Ropald Reeves be unshackled.
Howevet, upon the defense’s request, and without objection by the state, the trial
court agreed to remove the box attached to the wrist -%mndcuffs which restricted
Ronaid Reeves’ movement. In addition, and in order to de-emphasize the fact that
the witness would be shackled, the trial court ordered that Ronald Reeves would be
brought in from the back and would travel no further than the witness stand.  Afler
the jury exited, the trial court would bave Ronald Reeves removed the same way be

had come in %

% Vol 43, p. 10610,

6 1d

7 See gemerally Vol. 43, p. 10610-10615.
3% ol 43, p. 10614,
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On direct examination, the defense elicited from Ronald Reeves that he was
currently serving a life sentence for 2 second degree murder conviction.*® On cross-
examination, without objection, the prosecution elicited the information that Ronald
Reeves killed his victim in the LeBleu Cemetery, just as his brother did *?

Our review of the record shows that no arbitrary factor was injected into the
- jury’s sentencing determination by the fact that this defense witness testified in prison.
clothes and shackles. First, the safety concerns cited by the {rial judge were valid.
Additionally, the trial cowt tried to minimize the prejudice to the defendant by the
manner in which the witness was brought in and removed from the couriroom.
Moreovet, the state had the vight to impeach the {estimony of this witness with his
conviction and sentence; thus, the jury weuld not have remained ignorant of his
present incarceration. Under these circumstances, we find no error in the trial court’s
ruling on the defense’s request. We do not find that an arbitrary factor was injected
into the jury’s determination of pemalty.

Assignment of Error 71
Gruesome Phoios and Videotape

The defendant argues the trial court enred in failing to exclude the video re-
epactment of the discovery of the victim's body and the autopsy photographs. Reeves
confends that the videotaps was gruesome and morbid, and offered little evidence of
proba;ivevalue. Reeves asserts post-mottem changes to the bodies of victims greatly
decrease the relevance of avtopsy photographs. The record shows defense counsel

objected to the videotape and the projection of the autopsy photographs.®”

¥ Vol 43, p. 10643-10649.

M Vol 43, p. 10659,

M Yol 12, p. 2766-2767 (written motion to exclude videotape); Vol. 39, p. 9627-0628 (trial
objection to videotape); Vol. 41, p. 10190-10195, 10206-10213 (objection to projection of autopsy
photographs), )
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The law with regard to the admissibility of allegedly gruesome photographs is

clear:

The state iz entitled to the moral force of its evidence, and post-mortem
photographs of mnrder victims are admissible to prove corpus delicti, to
corroborate other evidence establishing cause of death, as well as
location and placement of wonnds and to provide positive identification

of the victim. State v. Koon, 1996-1208, p. 34 (La.5/20/97}, 704 So.2d

756,776 (orig. hrg); State v. Maxie, 1993-2158 (La.4/10/95), 653 S0.2d

526, 532, n. 8, citing State v. Martin, 1993-0285, p. 14 (La.10/17/94),

645 S0.2d 190, 198; State v. Watson, 449 So0.2d 1321, 1326 (La. 1984);

Sterte v. Kirkpatrick, 443 So.2d 546, 554-555 (1.a.1983). Photographic

evidence will be admitied unless it is so gruesome that it overwhelms

jurors' reason and leads them to comvict without sufficient other

evidence. Koon, 1996-1208 p. 34, 704 So.2d at 776, (citing State v.

Perry, 502 80.2d 543, 558-559 (La.1986), cert. denfed, 484 13.S. 872,

108 S.Ct. 205, 98 L.EA.24 156 (1987)).

Contrary to the defense’s contention, the videotape in questic;n is not a “re-
enachnent” of the discovery of the victim. As soon as the victim was discovered, and
before anyone had disturbed the scene of the crime, a videotape of the area was made.
.Our review of the videotape shows that the video is very brief, lasting approximately
two minntes. The video shows the area in which the victim’s body was found, as well
as the victim’s body, both from a distance and at close range. As such, the video
shows the victim’s body in relation to the path around the cemetery and the nearby
woods. There is no audio. Although graphic, the videotape shows undeniably
relevant evidence of the orime scene and the extent of the victim's injuries. Further,
the videotape shows the positioning of the victim’s body, which is consistent with
that of a rape victim, which is therefore pertinent to an aggravating consideration in
this case.

Also contrary to the defense’s contention, the objection at trial to the autopsy
photographs was to their projection, and hence, enlargement, and not to their content.

In fact, when the trial court observed: “1 got the impression it was not necessarily the

photographs that are being presented but the fact they were going to be enlarged” due
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to projection, defense counsel replied, “Yes, sir, that’s exactly right You stated my
position cotrecily. It’s not the photographs themselves.™™  Any cbjection to the
content of the autopsy photographs is waived on review. . La. C.CtP. art 84i;
Wessinger, 1998-1234 p. 20, 736 So.2d at 179-181L.

With regard fo whether there was error in the projection of the autopsy
photographs, the record shows that Dr. Welke, the coroner, informed the irial court
that each of the slides illustrated a distinct or unique point on which he would be
commenting or for which he would be giving a description.”” This statement was

~borne out by his testimony, during which the post-mortem photographs appear
relevant to demonsirate canse of death, placement of wounds, commission of anal
rape and to establish the defendant’s specific intent to kill. In addition, the tria] judge
noted for the record that the twelve jurors and four alternates were seated, at least
along the back row, nipe seats across. The jurors were approximately 25-30 feet from
the screen, which was 2 ¥ feet x 3 feet ¥ Clearly, .for logistical reasons, so that all
of the jurors could see the evidence at the same time the coroner was giving his
testimony, the necessity of projection of the autopsy photographs was shown. There
was no erfor in the trial court’s rulings with regerd to the admissibility of either the
crime scene videotape or the projection of the coroner’s pos“t-»mortcm photographs.

Assignments of Error 7277
Jury Instructions

The defendant complains the trial court erred in its instructions to the jury,

claiming that 2 reasonable juror would not have comprehended the frial coust’s

instructions in & constitationally permissible manner. Specifically, the defendant

T Vol. 41, p. 10206.
3B Yol 41, p. 10210.
I Vol 41, p. 10210,
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contends the trial court: {1) impermissibly shiffed tl}m burden of proof to the
defendant; (2) improperly instracted regarding reasonable doubt; (3) failed to rastruct
jurors to individually and seriously consider mitigation evidence; (4) failed to instruct
that the jury needed to find that death was the appropriste punishment beyond a
reasonable doubt; (5) erroneously instructed or the governor’s power to coramute.

1.  Dmpermissible Sandstrom instruction

The defendant ;:omplains that the trial court's instroction that "ylou may infer
that the defendant intended the natural and probable consequences of his act” is
prohibited by Sandstrom v. Montana, 442 U.S. 510, 99 S.Ct. 2450, 61 L.Ed.2d 39

€1979).*” The record shows that the defense objected to this charge, preserving the

- issue for review ™

Ag this court noted in Robertson, 1997-0177 p. 12, 712 So.2d at 21, the
Sandstrom Coutt focused particularly on the word "presumes,” which gives the jury
the impression the presumption is mandatory rather than a penmissible inference,
improperly shifting the burden of proof from the state to the defendant on the issue
ofintent. Here, the trial court did not use the word "presume,” instead using the more
appropriate word “infer." See also Mitchell, 1994-2078 p. 5, 674 S0.2d at 253
(instruction of inference not improper). Accordingly, the instruction given in this
case, like the language deemed acceptable in Robertson and Mitc?:.eli, does not set
forth a conclusive or rebuttable presumption shifing the burden of proof from the
state 1o the defendant. See Francis v. Franklin, 471 U.S. 307, 314-18, 105 S.Ct.
1965, 1970-73, 85 L.Bd.2d 344 (1985) (instruction allo*;ving jary permissive inference

of intent from circumstances violates due process only if unreasonable im light of

¥ vol. 42, p. 10439,

7€ Vol 42, p. 20448, Defense counsel incorrectly referred to the authority for its objection
as Oregon v. Sardsgrom.
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facts}; State v, Mattheson, 407 So.ldIIISO, 1161-62 (1.8.1981), cert. denied, 463
U.S. 1229, 103 5.C¢. 3571, 77 L.E4.2d 1412 (1983) {court approves instruction
setting out “a permissive inference that intent ... may be {inferred] under certain
circumstances."). Accordingly, defendant's claim concerning a purported Sandstrom
violation lacks merit

2.  Improper articulation reqisirement for reasonable doubt

The defendant contends the irial court's reasonable doubt instruction contained
an unconstitutional arfculation requirement. The record sh(;WS that, other than fhe
Saridstrom objection raised to the guilt phase jury instructions, defense ;:ounsel raised
no further objection’” Consequently, counsel’s failure fo contemporaneousty object

waives review of this issue on appeal La C.Cr.P. art. 84); Wessinger, 1998-1234
p. 20, 736 So2d at }179-181.

3.  lwmproper mitigation instruction

The defendant complains that the trial judge failed to instruct the jury that 2
single vote for life would result in a sentence of life inﬁ;ﬂsnnmentm However, the
record shows the defendant’s contention is fachually inaccurate. Afier instructing the
jury on the law reparding its copsideration of aggravating and Iﬁiﬁgaﬁng
cﬁmmsmces, the trial court informed the jury: “If the jury is unable to reach a

unamimous verdict for either death or life imprisonment, then the Court will be

M Yol 42, p. 10449,

% The state correctly points ount that the defendant proposed several jury instructions
regarding the consideration of mitigating circurnstances, rone of which raised the precise point
argued on appeal. In fact, therecord shows that Proposed Penalty Phase Jury Instruction #3 inciuded
the staternent that “each individuel juror must consider mitigation.” Although defense counsel
conceded the charge given ihcluded the instuction “you must decide this for yousself,” counsel still
objected to the sbsence of the word “individual” in the instraction. Vol 44, p. 10868, 10870-10871.
The frial court denied this proposed jury charge, finding the “entirety of the nstruction cleatly
copteins the parameters of the proposed jury instruction and the Court found it repetitious and pot
within the standerdized fury charges piven by this Court” Vol. 44, p. 10871, Nevertheless, the fssue
raised on appeal is the absence ofan instroction that “a singlevote for life would result in 2 sentence
of life imprisomment.” Appellant’s brief p. 83. Rather then find the issue was not preserved for
appeal, we instead point out the issue actoally reived is factually inaccnrate.

134

1-860




required to impose a life septence without bepefit of probation, parole, or suspension

of sentence, ™™

4.  Burden of proof for sentence

Thé defendant complains that the trial court faiied to instruct the jury as to the
standard for determining the appropriate punishisent, contending the trial court
should have informed the jury that death was appropriate only if found by the jury
beyond 2 reasonable doubt. The defendant asserts such “Standardless jury discretion™
i unconstitutional, relying on the Supreme Couwt’s holding in Ring v. drizona, 536
.5, 584, 122 8.CL 2428, 153 L. Bd.2d 556 (2002}.

This court bas already considered, and rejected, this precise argument in State

v. Anderson, 2006-2087 p. 61 (La. 9/9/08), 996 So.2d 973, 1015, cert denied,

_uUs,

bl

2009 WL 210493 {2009):

However, Ring requires that jurors find beyond a reasonable doubt all
of the predicate facts which render a defendant eligible for the death
sentence, afler consideration of the mitigating evidence. Id., 536 U.S.
at 609, 122 S.Ct at 2443. While defendant now argues that Ring
shouid extend such a requirement to the ultimate sentence as well as the
predicate facts, neither Ring, nor Louisiana jurisprudence for that matter,
requires the jurers to reach their ulimate senfencing determination
bevond a reasonable doubt. State v. Koon, 96-1208, p. 27 (La.5/20/97),
704 S0.2d 756, 772-73 ("Louisiana is not a weipghing state. It does pot
require capital juties to weigh or balance mitigating against aggravating
circumstances, one against the other, according to any particular
standard.™) (citation omitied). :

5. Governor’s commutation power

The defendant complains that the wial court erroneousty instructed the jury at
the penalty phase about the govemnor’s power to grant & reprieve, pardon or
commutation of sentence following the conviction of a crime. The defendant argues
that, since the governor 18 not independently authorized t¢ commyte a death sentence

to life withouwt parole, but is only authorized to take such action om the

5 Vol, 44, p. 10863-10864.
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recommendation of the Pardon and Parole Board, the jury was given an instruction
which was not completely accurate. ™

Initially, we note that the defendant failed to object tv the commutation
instruction at trial. Howe%re:r, the defendant raised the commutation instruction as an
etror in hisl motion for new trial*® At the hearing on the motion for new trial, the
frial court denied the claim, finding that the proper ingtruction was given in
conjunction with Louisiana law, specifically the provisions of La. C.Cr.P. art. 9052,
and federal law. The trial court preserved the defendant’s objection to the ruling for

the record 3%

in the motion for pew trial, the defendant specifically objects to this court’s

ruling in Stafe v. Loyd, 1996-1805 (La. 2/13/97}, 689 So.2d 1321, which upheld as

constitetional the application of LSA-C.CrP. art. 905.2(B).*® In Loyd, this coust

30 We note that the defendant’s cifed constitutional anthority for this assertion is incomrect.
Thereis no La. Const. art. 5, § 5(E)1). See Appellant’sbrief, p. 84, La Const art 5, § 5 describes
the powers of the judicial branch. The entirety of La. Const, art. 5, § 5(E) states:

{E} Additional Turisdiction vntil July 1, 1982. In addition to the provisions of
Section 5(1) and potwithstanding the provisions of Section 5(D), or Seclions
10(A)(3) and 1{C), the sepreme court shall have exclusive appellate Turisdiction to
decide crimninal appeals where the defendant has been convicted of & felony o7 2 fine
exceeding five hundred doliars or imprisonment exceeding six months actually has
been imposed, bat only when an order of appeal has been entersd prior to July &,
1982 snd shall have exclusive supervisory jurisdiction of sll crimivel writ
applications Fied prior to July 1, 1982 and of all crimipal writ applications relating
{o convictions.and seniences tmposed prior to July 1, 1982,

1 Vol. 13, p- 3092-3093.
32 yol. 44, p. 10942
3 Ya C.CrP. art. 905.2 provides in pertinent part:

sk
B. Notwithstanding any provision to the contrary, the court shall instruct the jury that
under the provisions of the stete constitufios, the governor is empowered {0 granta
Tepiieve, pardon, or cormnutation of sentence following conviction of a crime, and
the governor may; in exercising such authority, commute or modify a sentence of life
imprisonment without benefit of parole to & lesser sertence including the possibility
of parole, and mey commute & sentence of death fo a lesser sentemce of life
imprisonment without benefit of parole. The court shall also instract the jury that

under this authority the governer may allow the release of any offender either by
reducing & 1ife imprisonment or desth sentence 1o the time already served by the
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found thgt “Louisiana's {commutation] instruction is an even-handed one which
accurately informs jurors that a death sentence as well as a life sentence remains
subject to executive revision.” Loyd, 689 So0.2d at 1331. The defendant presents
nothing which would cause us fo re-examine owr previous holding in Loyd.
Moreover, no mattef the procedural mechanism by which the issues of conumutation,
reprieve or pardon would be brought before the governor, under the provisions of La.
Const. art. 1, § 16 apd La. C.Cr.P. art. 905.2, the law confers only wpon the governor
the power to grant a commutation, reprieve or pardon. Cuﬁsequenﬂy, the ju.ry was
properly instructed on the law as to conunutation.

Assignment of Error 78
Motion for New Trial/Motion to Recuse

The defendant complains that his new trial motion was improperly denied, that
he lacked sufficient time to file it, and that his motion to recuse the trial judge Erom'
assessing a claim involving a court comment was also improperly denied.™

Instead of filing & motion o recuse the trial judge under the provisions of La.

offender or by praviing the offender a pardon. The defense may argue or present

evidence to the jury on the frequency aod exfent of use by the governor of his
euthority.

*® La Const art. 1, § 16 provides in pertinent part:
§ 16. Right to a Fair Trisl

Section 16. .. . Bowever, nothing in this Section or any other section of this
cupstittion shall prohibii the legislature from epacting a law to require 2 irial cowst
to instruct a jory in 2 criminal trial that the govemor is empowered to grant &
reprieve, pardon, or commutation of sentence following conviction of a ciime, that
the governor in exerciging such avthority may commute or modify a sentence of ife
imprsonment without benefit of parole to a lesser sentence which includes the
possibility of parole, may commute a septence of death {o a lesser sentence of kife
imprisonment without benefit of parole, or may sllow the rejease of an offender
gither by reducing = life imprizonment or death sentence o the time alresdy served
by the offender or by granting the offepder a purdon.

3 The title of the defendant’s motion is “Motion For New Trial And For Awest OF
Judgmerst And To Delay Sentencing For Extension Of Time To File Amended And Supplemental
Motion For New Trial And Amended Sapplementai Motion For Arrest Of Judgment™ Vol. 13, p.
3065. During the discussion of this assignment of error, the motion will be referred to only asa
motion for new sl
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C.CoP. art. 6§71, the defendant raised a recusal claim within Wis new trial motion,
seeking to recuse Judge Canaday from acting on the motion for new trial’® The
bases for the Tecusal claim WBI‘E (1} a comunent made by the trial cou-rt 1o the jurors,
which the defendant clalms showed the trial judge publicly expressed his support for
tﬁe verdict; and (2) the defendant’s assertion that the trial judge might be & witness
for several of the issues raised in the motion for pew trial due to the fact that he was
present aﬁd conducted in-chambers and off-thé-record hearings in connection with
the case. The record shows the trial judge held a hearing on the motion for new trial
on December 10, 2004, denying the recusal request and the motion on the merits.®

Motion fo Recuse

Assuming the recusal claim was properly raised, the compiained-of comment
does not support a basis to recuse Judge Canaday ffom acting on the defendant’s
motion for new trial. The grounds for recusation of a judge are set forth in La.
C.CrP.art. 671: |

Art. 671. Grounds for recusation of judge

A. In acriminal case a judge of any court, trial or appeilate, shall
be recused when be:

(1) Is biased, prejudiced, or personally interested in the cause to
such an extent that he would be unable to conduct 2 fair and impartial
wial;

(2) 1s the spouse of the accused, of the party injured, of an
attorney empioyed in the canse, or of the district attorney; oris rejated
to the accused or the party injured, or to the spouse of the accused or
party injured, within the fourth degree; or is related to an attomey
employed in the cause or to the district attorney, or to the spouse of
either, within the second degres;

{3) Has been employed or consulted as an attorney in the cause,

% yol. 13, p. 3068-3070. Claim 1 of the new trial motion was entitled, “Serious Claims
About Potentia} Jodicial Bias Require Investigation And May Warrent Recusal Of The District
Com'l’ .

¥ ol 44, p. 10894, 10976
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or has been associated with an attorney during the Istter's employment
in the caunse;

(4) Is a witness in the cause;
(5) Has performed a judicial act in the case in another court; or

{6) Would be unable, for any other reasorn, to conduct a fair and
impartial trial.

B. In any cause in which the state, or a political subdivision
thereof, or a religious body is interested, the fact that the judge is a
citizen of the state or a resident of the political subdivision, or pays
taxes thereto, or is & member of the religious body is not of itself a
ground for recusation.

The record shows that the cornment about which the defendant complains was
issued by the triel judge post-verdict, post-sentence and as the judge released the jury

from service, The entirety of the trial judge’s comrments in dismissing the jurors were

as follows:

All rightt. Ladies and Gentlemen, at this time before I do dissolve the
rule of sequestration and release you from your service, 1 do want you
to know that I speak on behalf of everyone here in this courtroom, as
well as in this community, and hopefully on behalf of the state, to thenk
you for what yow've given as an important service, not only to this
Court, to these aftorneys, these litigants, this community, but to the
American system of justice; for that you should be proud. You've
performed one of the highest duties I think that an American citizen can
do in the state of Lovisiana and dealt with one of the most serious
matters in this country that an individual can deal with. T'm proud
because of the way that you've taken away from thoss - - your loved
ones, your jobs, your time, your free time, and you’ ve given this back 1o
ug. I want you to understand that my pride does not have anything fo do
that 1 either praise your decision or oppose your decision, that is strictly
yout province, you were the judges of the facts in this matter; butit’s for
the contribution you’ ve given our system that I do want to thank you for.
Also, I want you to know, and I think you should be very proud, that this
is very important, that you've given some closure to the families in this
community, as well as to the community of southwest Louisiapa, on &
-clond that’s kung over us for some time, and for that I thank each and
every one of you. Allright. Atthistime jet the sequestration ordes that
was previcusly imposed on the jurers be lified, you are released from
your jury service at this time. I would ask that you please go back into
the jury pool room, I do have some certificates, and at this point T have
the opportunity that we can talk very candidly about the case, since the
case has now been terminated, as far as vour involvement, and the - - I
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will be back there shortly. I have some other housekeeping matters to

take care of, but if we would stand and let the jury leave. Let the record

reflect it is exacily 7:59 p.am., rule of sequestration is now dissolved,

Qctober the 8" - - November the 8% 2004 3%

There is po merit to the defendant’s contention that the trial judge’s comments
expressed support for the verdict, when his comuments specifically state that he neither
“praise{d] your decision or opposed] vour decision.” Rather, we find the slatements
made by the judge were general comments thanking the jurors for their service in 2
difficult case.

Neither dees the other ground raised in the recusal tequest support Judpe
Canaday’s recusal. This court has previously bield that a trial judge’s participation as
presiding judge in the tdal of a defeudaﬁi is not sufficient to warrant recusal. Stafe
v, Williams, 601 30.28 1374, 1375 (La_ 1992) (“Where the alleged biag orijrejudicc
stems from testimony and evidence presented in the proceedings, the bias or prejudice
is not of an exirajudicial nature as would warrant recusal.”™). Nor do we find errorin
the fact that Judge Canaday ruled on the recusal request hitnself. “Where the motion
to recuse does not set forth affirmative allegations of fact étating velid grounds for
recusation, the tria]l judge may overrale the motion without referring the matter to
another judge.” Williams, 601 So.2d at 1375; see La. C.Cr.P. art. 674.°% Qurreview

of the record supports the trial judge’s denial of the recusation request. Contrary to

the defendant’s claiin that the denial of the recusal request implicated his right to due

3 Vol. 44, p. 108R0-108%1.

3 10 C.CrP.art, 674 provides:
Art. 674. Procedure for recusdfion of &ial judge

A party desiring to recuse a trial judge shall file 2 written motion therefor
assipmng the ground for recusation. The moton shell be fled pror to
commencement of the trial unless the party digcovers the facts constituting the
ground for recusation thereafter, in which event it shall be filed immediately after the
facts are discoversd, bidt prior to verdict or judgment. 1 a valid pround for recusation
is set forth in the motion, the fudpe shall either recuse himnself, or refer the motion for
hearing to another judge or 1o a fudge ad hoc, as provided in Article 675,
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process and a fair tribunal, we find there was no error or abuse of the trial judge’s
discrefion in denying the request for recusation.

Motion for New Trial

Appeliate defense counsel clains he was contacted two days before sentence
was scheduied to be imposed in this case and was informed that trial counsel would
not be filing a motion for new trial. Appellate defense counsel prepared and filed a
49-page motion for new tral, seeking a 90-day delay of sentencing in order for
counsel fo review transcripts; to meet with Mr. Reeves and ali the members of his
defense team, both for the imtial trial and the te-irial; and to conduct investigation
into the matters to be raised.®™ The trial court refused to grant a delay in sentencing;
instead, the trial judge proceeded to rule on the issues raised in the motion for new
tral:

First of ali, the Court notes that many of the, if not all of the pre-
trial matters have been previously transcribed and were in possession of
trial counsel prior to the commencement of the frial in these
proceedings. In addition, I believe the penalty phase itself was
transcribed and was turned over to counsel within, 1 think within two
weeks and that they’ve had that in their pessession. The irial was over
on November the 8 and the jury finished their service at that time
completing the penalty phase portion of the trial.

The Court feels that 32 days is ample time in ovder to prepare the
documentation to be submitted, specifically poting that all of the
grounds for arrest of judgment, those being on the face of the pleadings
themselves, obviously have the opportunity to have been reviewed
extensively both prior to trial, during frial, and now post trial. Andone
was noting that the standard, other than new evidence being obtained
with regard to grounds for a new trial is based on whether there should
be - - the verdict 15 contrary o law and evidence or there is some
substantis} injustice.

The Cowrt standing in the place as a thirteenth-juror reviewing
sufficiency of evidence within its mind, the Court noting that 1t sat
through the entirety of the trial in both phases. So the Court feels that
it is ready to proceed, that there is suificient information preserved of
record with regard to the Motion for New Trial and Atrest of Judgment.

* Vol 13, p. 3065.
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And we will proceed at this point, there being no additional time to grant

it to the Defense to supplement either Motion for New Trial or Arrest of

Judgmaent, Therefore, we will move forward at this time and address the

remaining 29 claims that are contained in the Motion for New Trial. >

The record does not support the defendant’s contention that the trial court’s
ruling denying the defense sufficient time to prepare for the motion for new trial
viclated his right to counsel. Rather, we find no ervor or abuse of the trial court’s
discretion in refiging to delay sentencing and in acting on the motion for new trial.
Despite the short time period, appellate defense counsel was able o prepare and file
a49-page motion which raised 30 separate claims ** The record shows the trial court
paipstakingly beard arpument regarding the merits of each claim in a contradictory
hearing that lasted over two hours.® The claims raised by the defendant were
thoroughly considered by the coutt

The defendant points to no specific prejudice with regard fo the denial of the
motion for new trial on the merits. We note that, of the 30 claims raised, most of the

issues presented have additionally been considered on appeal and found to be without

ment ™ Consequently, the defendant fails to show how deniat of the motion for new

#1 yol. 44, p. 10897-10899.
2 See Vo, 13, p. 3065-3114.
3 ol 44, p. 10976; see generally Vol. 44, p. 10887-10980.

1 The 30 claims raised in the Motion for New Trial are as follows:

(1}  Serous Claims About Potential Judicial Bias Reguire Investigation And Mey Warrant
Recusal Of The District Conry

(7} Mr. Reeves Was Entitled To Counsel Of Choice Willing To Represent Him At No
Additional Cost To The State Fisc;

(3) Counsel Had An Actual Contlict OF Interest;

(4)  Counsel Instructed Mr. Reeves Not To Testify To Avoid lntroducton Of Prior Felony
Conviction For Atterapted Escape;

(5)  The Court Appointed Counssl With Too Much To Po;

(6)  The lmproper Redaction Of The Statement Violated The State And Federal Constitutons;

(7} MNoJackson v. Denno Hearing Was Held On The Statements That The State Used At The
Center Of The Penalty Phase;

(8)  Thelnculpatory Statement Was The Fruit Of An Ilegal Arrest And A Coercivelnterro pation;

(9)  Evidence Concerning Future Dangérousness Was Improperly Admitted;

(10}  The State Introduced Victim lmpact Evidence At The Guilt Phase;

{(11) The State Repeatedly Made Comments About Mr. Reeves” Failure To Testify;
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(12} One luror’s Voie Ageinst Conviction Prohibits The State From Execufing Mr. Resves;

(13)  The Instruction Contained An Improper Articulation Requirement;

{14  Mr. Reeves’ Presumption Of Innocente Was Degtroyed When The State Made Repeated
Comments About His Incarceration And Where His Witnesses Were Forced To Wear Prison
Garb;

(15)  The Jury Did Not Decide That Death ‘Was The Appropriate Punishment Beyond A
Reasonable Doubt;

(16)  Commments About The Appellate Process And About The Possibility Of Commmutation And
Parole Deprived Mr. Reeves Of A Fair Trinl; '

17y  Comments About The Good Quality Of Life At Angola Or The Good Medical Care At CCC,
Introduced Arbiftary Factors Into The Proceeding;

(18)  The Trial Coust’s Refusal To Give Proposed Mitigafing Instructions Violated Mr. Resves’
Rights Under The Bighth Amendment To The United States Copstitution;

(19}  Jurors Whe Refosed To Consider Mitigating Circnmstances Were Mot Excosed;

(20) Investigation Is Necessary To Assess Evidence Of Potential Sequestration Wiolations,
Disbenesty On Voir Dire, And Other Jary Related Issues;

(21}  Thelndictment Failed To Include The Necessary Elements Of First Degree Murder And The
Aggravating Citcumstances Relevant To The Penalty Phase;

(22} The Clerk Of Court Read The Indictment And The Trial Conrt’s Introductory Instroctions
Enemerated The Three Aggravating Circumstances That “Shall Be Considered,” But There
WasNo Mention OfMr. Reeves’ Presumption Of Innocence O Of Mitigation At AT Or Any
Consideration Of A Life Senience;

(23}  The Death Sextence Is The Unreliable Product Of Inadmissible Evidence And Argument
Regarding Other Crimes And Bad Acts, In Violation Of Mr. Reese’s [sic] Rights To Humane
And Proportienste Punistunent And Due Process Under 1.8, Const, Amends. VI and
And Louaisiana State Constitutional Counterparts; :

(24)  The State’s Invocation OFf Two Juvenile Adjndications As Felony Convictions Reguires
Reversal Of The Death Sentence;

(25)  The Court Improperly Allowed The State To Urge The Jury To Senience Mr. Reeves To
Death Based Upon His Faiture To Complete Treatment/Parole;

{26)  The Tral Court Refused To Instruet The Jury That Mr. Reeves’ Terrible Childbood Was A
Mitigating Cirournsiznce That It Was Required To Consider;

(27} Procesdinpgs Occumred Owtside The Presence Of Mr. Reeves;

{28) Introduction Of Victim Irpact Evidence That Far Excesded The Scope Of Payne And
Bernard Violated Mr. Reeves’ Right To A Fair And Reliable Sentencing;

{29) Reference To Cther Crimes Requires Reversal Of Conviction And Death Sentence; and

(30) The Verdict Form Was Patently Unconstitutional.

See Vol, 13, p. 30065-3114, There were seven issues raised in the motion for new trial that are not
repeated mn the defendant’s direct zppeal. MNone of these issues have et

In Clzim 11, the defendant argued the prosecutor continuously referred to the defendant's
faitute to testify. Our review of the vecord finde no such references. In addition, the jury was
properly instructed that the argument or statements of counsel were not evidence. In Claim 12, the
defendant avpoed that the jury™s vote for conviction of fivst degree rmuder was not unzoimous. The
record cleatly shows that the jury was polled on their verdict and the verdict was vnanimous. See
Vol. 42, p. 10463. In Claim 14, the defendant asserts that commenis regarding the defendants
pretrial incarceration were prejudicial. ‘We find that these references ocourred only ducing the
introduction of the statements made by the defendant, in both the puilt and penalty phases. We find
the staternents were properly introduced. In Claim 20, the defendant asserts he needed time o
investigate sequéstration viclations and possibie dishonesty of the prospective jurors on voir dire.
‘There is no evidence of record fo support this claim. In Claim 21, the defendant urges that the bitl
of indictment was defective. We find no emwor in the bill of indictzent found in the record. See Vol
1, 1. 235; La. C.CrP. arte. 464, 465, In Claim 22, the defendant alleges the reading of the bill of
indictmentsomehow prejudiced him because there wes no mention of the presumption ofinnocence.
We find the jurers were instructed regerding the presumption of innocence throvghout voir dire,
poor to the reading of the indictment. In addition, the tdal judge properly instructed the jurors as
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trial on the merits affected his substantial rights. See La. C.CrP. art. 921 (“A
judgment or ruling shall not be reversed by an appellate court because of any error,

defect, irregularity, or variance which does not affect substantial tights of the

accused.”).

Assigriment of Error 79
Cumulative Error

The defendant argues that the cummlative effect of the errors raised in both the
guilt and penalty phases of the trial requires reversal, even if none of them
individually do. This court has previously held that “the combined effect of the
incidences complained of, none of which amounts to reversible error {does] not
deprive the defendant of his right to a fair tial.” State v. Copeland, 530 S0.2d 526,
544-545 (La. 1988), cert. denied, 489 U.S. 1091, 109 S.Ct. 1558, 103 L.Ed.2d 860
(1989), quoting State v. Graham, 422 S0.2d 123,137 (La. 1982), appeal dismissed,
461 1.8, 950, 103 S.Ct. 2419, 77 L.E4.2d 1309 {1983). Our review of all of the

defendant’s assigoments of error failed to reveal reversible emor.

o the presumption of innocence. See Vol. 42, p. 10434, In Claim 27, the defendant contends that
proceedings occurred outside the presence of the defendant, in violation of hisrights. We notethat,
throughout the procesdings, the court and counse] were msticulous in noting for the record whether
the defendant was present or sbsent, and if sbsent, that defense counsel waived the defendant’s
presence. We find no error in this regard. In Claim 30, the defendant arpues the jury used an
improper verdict form in penaly phase which fmproperly placed the burden of proof regarding
mitigation on the defendant. 'We find no error in the penalty phase verdict form used in this matter.
See Vol. 13, p. 3055,
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