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IN THE APPELLATE COURT
: - OF ILLINOIS
- FIRST JUDICIAL DISTRICT
: ‘ ) Appeal from the
THE PEOPLE OF THE STATE OF ILLINOIS, )  Circuit Court of
' : ) Cook County
Plaintiff-Appellee, )
v. ") No.07CR 9729 .
)
TYLON HUDSON, )
- ) Honorable
Defendant-Appellant )  Brian K. Flaherty,
) Judge Presiding.
N PRESIDING JUSTICE REYES delivered the judgment of the court. .

Justices Lampkin and Rochford concurred in the judgment.
ORDER

91 Held: The judgment of the circuit court of Cook County is affirmed where (1) the trial
o ’ court correctly denied defendant’s motion to suppress physical evidence, (2) the
State’s fingerprint expert tesumony did not consist of hearsay conclusions from
the prior fingerprint examiners, and (3) the trial court did not consider an
improper factor in aggravation during sentencing.

92 Following a jury trial, defendant Tylon Hudson was found guilty of the first degree

murder of Michael Hall when he personally discharged a firearm and was sentenced fo a
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- '.'cum.ulative 75 years’ imprisonrrrent in.the Hlinois D.e_nartrnent of_éorrections. ,6n'appeal,
defendant contends the trial court erred in; ' (1) denyrng his mntton tofsuppr.ess evidence where

_ the pohce did not have a reasonable belief that defendant was inside hisﬁ apartment when they

. entered 2) allowmg the State’s ﬁngerpnnt expert to testrfy to conclusmns made by other

-. : ﬁngerprmt examiners; and (3) consrdermg the vrctlm s death as an aggravatmg factor durmg
sentencing. For the reasons that follow we afﬁrm the Judgment of the c1rcu1t court.
93 R | h - BACKGROUND

94  Michael Hall was fatally shot on March 27, 2007, while inside hls home. The evidence -

establishedthat a shotgun blast entered through a small window of the front door and struck the

v1ct1m in the leﬁ side of the face, killing him. A .single spent shotgun shell casing was

- disoovered on the front:steps of the victim’s residence.‘“A murder task fo'rce was formed and -
numerouslaw enforcement ofﬁcials froin various police departments hegan investigating In the
course of their mvestlgatlon detect)ves leamed that the victim’s step daughte" Frm Brewer, ten |
(10) days pnor to the shootmg had been attacked outs1de her workplace by defendant As a.

. result of the attack she recelved 75 stitches to her face. Thereaﬁer, Erin obtalned an ov'der of
protectlon agamst defendant covering her; the victim, her daughter and mother, Patricia Brewer-
Hall. An arrest warrant was also issued for defendant in regards to the attack..

95 On April 3, 2007, lavt/ enfor_cement officials 'went to defendant’s residence to execute the
arrest(warrant. While searching the apartment, for defendant, 'ﬁetective Steve Curry discovered a

' shotgun sticking out of a duffle bag which was 1ying on the ﬂoor inside a closet unobstructed. :

Defendant, however, was not insidethe apartrnent during the time when the search was

_ conducted. Later on the afternoon of April 3, 2007, defendant’s sister, Renauta Hudson, signed a

consent to search form for the residence she shared with her brother: Thereafter Investigator
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MlchaeI Nansh mventoned, in pertment part the shotgun along w1th plastrc bags of shotgun .
-ammunition dlscovered msrde the dufﬂe bag Defendant was ultlmately arrested and mdrcted on
elght counts of ﬁrst degree murder and two counts of unlawﬁrl use of a weapon by a felon

. q6 Pnor to tnal defendant moved to suppress all of the physxcal ev1dence mcludmg the
: Ishotgun and the ammumtlon because the ofﬁcers d1d not have a reasonable behef that he was
ms1de the apartment at the trme they executed the arrest warrant ‘
- 97 At the suppressron hearmg Detectlve Curry of the Dalton Pohce Department testlﬁed that
on Apnl 3, 2007 he was ass1gned to execute an arrest warrant for defendant with regards to an
aggravated domestlc battery As part of h1s mvestlgatlon Detectlve Cun'y learned that defendant
resrded on West. Wrightwood Avenue and that defendant was cun'ently on mandatory supervised
release (MSR) A . |
: 1[ 8 Detectlve Curry arrived at defendant s resrdence at noon and d1d not observe defendant i

' enter or exrt the bulldmg However Detectlve Curry testlﬁed that he beheved that it was |

' possrble defendant was msrde the res1dence At approx1mate1y 1 p m., Detectlve Curry Ofﬁcer :
Bnan Ortlz and other unnamed ofﬁcers approached the back door of defendant’s apartment
knocked on the door, and announced their office. Recelvmg no answer, one of the other ofﬁcers .
‘ attempted to open the back door. Fmdlng the back door to be unlocked the officers entered the" :
apartment. Detectlve Curry could not recall wh1ch ofﬁcer attempted to open the door.
9 9 Accordmg to Deteciive Curry-, upon entenng the apartment he d1d not observe anyone
ms1de He and the other officers then proceeded to search the. apartment for defendant It was |
then that Detectlve Curry dlscovered a shotgun protrudrng from an unzrpped dufﬂe bag whrch
' “was lying on the ﬂoor inside a closet.” The duffle bag was s1tuated in the front of the closet and

- was unobstructed.

7
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' 1[:1(‘)} | ~l)etective Curry then traveled fo the police statlon vvherfe,.at ‘2:72’0 p.m.? he wltttessed v -
defendant’s sisterARenauta_ enecute a consent to search form for ~the.a,part:ment she shared with
o defenda.nt the same a_plartment Detective Curry had been m earlier_that day. ’ Thereaﬁer; the
pohce searched the re51dence | | |
1 On cross-exammauon Detective Curry testified he and h1s fe‘low o‘ﬁcexs entered -
defendant’s res1dence w1th the1r weapons drawn because he believed defendant was armed and -
dangerous Detectlve Curry also testified that he looked inside the closet because he beheved
defendant could have been hiding inside the closet
o912 M1chael Narish, a crime scene mvestlgator with the 1111n01s State Pohcc testrﬁed that on
‘Apnl 3, 2007, he was assrgned to process an apartment located on tbe 3200 block of West

anhtwood Avenue in Chlcago Narish arrived. at the scene at 2:45 p.m. and begzan proccssmg

- the scene for ev1dence .Narish dxscovered a wallet and defendant’s 1dentvﬁcat10n card ’\Iansh :

' further testified that he observed a shotgun protrudmg out of a bag ]ymg on the ﬂoor of a closet. -

g No 1tems obstruct.,d the v151b111ty of the shotgun or the hag ltself

1] 13 Wayne Waller the owner of the bulldmg Where defepdant res1de'l te"txﬁ cd that at 11:30

a.m. on April 3, 2007, he recelved a telephone call from Ofﬁrer O'tlz during thch Ofﬁcer Crtiz

requested the keys tn the apartment. W aller was unaware if ke was in possessicn of keys to the
apartment, bv.t agreed to meet Officer Ortlz at the building. -llpon his arnval at the building 45

| minutes later, W aller let Officer Ortiz i_nto the bttllding, but not into the speciﬁe unit‘of the : e

apartment buildtng‘. Instead, Waller remained downstairs. Fifteen minutes later, Oflicer Ortiz

returned and informed Waller that the rear door to defendant’s apartment.had been tampered

with, was aj ar, and that he “went in” Waller further testified that he asked his employee, a

maintenance man, whether or not he used a key to access the apartment and the maintenance
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‘man mformed him that “1t never got to that pomt ? .

Y14 Renauta Hudson, detendant’s sister, testlﬁed that on Apnl 3, 2007, she was escorted to

| the pohce statlon by two officers. When she arnved she was mformed that the officers beheved
her brother was involved in a murder. Renauta testlﬁed that she 51gned but did notread,a -
consent to search form after she was threatened wrth bemg charged as an accessory to the crime
1f she did not sign it. Renauta further testified that on Apnl 3, 2007 the back door was m
working order and had no notlceable damage however, when she arrived home the followmg
day the door appeared to have been pried open.. According to Renauta, she did not own a
shotgun or antmunltion‘. S v o S -

915 The defense rested and the State recalled Detective Curry who testified that he did not

threaten Renauta when she s1gned the consent to search form and that Renauta was cooperative.

| 1[ 16 The State next called Detectlve John Daley W1th the V ﬂlage of Burnham poltce '
department who testaﬁed that he was ass1gned to the task force investi gatmg the murder of
chhael Hall In the course of h1s mvestigatlon Detective Daley mtemewed Erin who mdlcated
defe*ldant had rnadc.. recent threats agalnst her and her famlly Detectlve Daley further testlﬁed

“that defendant s arrest warran for aggravated domestic hattery was 1ssued on March 29, 2007.
Accordlng to Detective Daiey, the only address for defendant was on West W_nghtwood Avenue
in Chicago. In addition, Detective Daley testified 'that defendant had signed an MSI} agreement..1
917 After hearing arguments, the trial court denied defendant’s-motion to suppress.. In its

| _ ruling the trial court made the following findings of fact: (1) Detectl've Curry went to the. address

defendant had provided to the parole authon'ties looking for defendant; (2) defendant wason

MSR and had signed a consent to search form related to his parole; (3) defendant provided the

! This document was admitted into ev1dence at the suppress1on hearing, but the document does not appear
in the record on appeal.
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.address on the 3200 block of West Wrightwood Avenue to the parole authonties, (4) law
enforcement ofﬁmals had an arrest warrant but not a search warrant; ) Detective Curry was

“there for a while befo.rehand to see if the defendant left or ent'::red the building”; (6) Detective

- Curry never observed defendant leave or enter the bmldmg, (7) Yotective Curry knew defendant _

was armed and dangerous, (8) Detective Curry knocked on the back door and there was no

" answer; (9) the back door was closed; (10) Detective Curry entered the apariment loolung for

defendant; (11) Detective Curry looked into the closet because he believed the defendant could
be there; and (12) Detective Curry observed in plain view the shotgtm inside a bag. ’l'he trial

court did not make any specific findings regarding whether or not Officer Ortiz entered the

- building prior to Detective Curry Nor did the trial court make any crecibility ﬁnding regarding
‘Waller, -

918 The trial court concluded that the fat defendant wasa parciee along with the totality of

‘the circimstances justified the denial o"f the motion to suppress; 'A‘ccordin'g to the court:‘ |
.- “rhe 'fact that they had an arrest warrant for the defendant, the' defendant’_s greatly
. diminished rights a’rid nrotectiOns under the faet thathc was a paré)lee again Viewing all
_ nf those the fact they wert to his house, announced their office, knocked on the back
door, waited for someone to answer, nobodv answered and they entered through [an]
unlocked door simply to search to find ovt that the delendant was ‘here and not to searc
‘ for any of the property, look for any property other 'ihan what they found in plain view. I
think the nolice acted properly.” N |

919 The matter then proceeded to trial where the State presented the following evidence. On

- March 29, 2007, Michael Hall’s hody was discovered after his wife, Patricia Brewer—Hall called

the police reqUesting a vvell—being check because she was out of town and had not been able to
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contact the victim for days Lieutenant Preston Alibritton of the Dolton Police Department

~ performed the well-being check Upon arriving at the address provided by Patr1c1a, Lieutenant
Allbritton -dlscovered the wetimi dressed i 1n his pajamas lying on his back in a pool of coagulated
blood on the cher side of the front do_.or. A small Windqw in'the front door had heen shot -
throngh and an emlity shotgun shell casing was at the bottom of the exteiior front stairs. The

‘assistant Cook County medical examiner Dr. Lauren Moser Woertz an expert in the field of
forensxc pathology, testified that plastic wadding and buck shot was recovered from inside the
victim’s head. She opined that the victim’s cause of death was due to a shotgun wound to his
face and the manner of death was:a homicxde

. 920 Robert Deel, a critne scene investigator with the Illinois State Police, recovered and

inventoried evidence from the crime scene. This ineluded, in relevant part, the shotgun shell

- casing and spent buck shot. These items ‘were foni/arded to the Illinois State Police Cn'nie Lab

_ for.testing.

9 21 De'teetive Dvaley testiﬁed that invtl;e course of his inv'estigation he inteﬁdewed Erin, the.
victim’s step~daughter Erin testiﬁed that: she began dating defendant in 2004 and they.

- subsequently had a ch1 d together In March 2007, Erin was living with her mother-and daughter

- in Dolton, Illinois. That same month Erin’s relationship with defendant became stramed as Enn
nc longer wanted to be in the relationship On March 18, 2007, she was walking i inio work when

._ defendant approached her and cut her face multiple times with a kmfe while threatening to kill
her. Erin received treatment for her injuries, which included six heurs’ of plastic surgery and 75 .
stitches. Shortly thereafter, Erin obtained an order of pretection against defendant whjch
covered her, the_ victim, her daughter and mother. Defendant, however, continued to. threaten

her, so Erin decided to move out of the Dolton house. Six-days after the attack, she received a
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telephone call from 'defendant wherein he threatened fo kill her and her family.
922 The i‘nvesti.gation.further revealed that'defendant Was cutrently on parole and that
| defendant had informed his parole 'ofﬁcer Wa.yne Stewart that he- resided in an apartment lo'cated
on West Wri ghtwood Avenue in Ch1cago Stewart test1 ﬁed that he had v1s1ted defendant at that
locat1on Renauta conﬁrmed defendant res1ded mth her on West anhtwood Avenue in March
~and Apnl 2007 durmg her testlmony Renauta further testlﬁed she did not own or possess a
shotgun,or ammunition. »
1{ 23 | The State’s e\}idence further reuealed that during the course of the investigation law
enforcement ofﬁcials b_écame awai'e' that there w'as an outstanding arrest wa.trant.for defendant
with regards to the March 18, 2007, incident. Detective Curry 1 testiﬁed 'consistently with his
. suppressmn hearing testlmony that upon entermg defendant’s residence while executmg the
arrest warrant he d1scovered a shotgun inside a duff'e bag in plam view inside the closet |
1] 24 Invesugator Nansh test;ﬁed he collected 13 pteces of physxcal evidencz ﬁ'om defendant’
apartr_nent, mclud'mg_an"open dufﬂe-bag chtaJmng a Wmchester I.tght 12 gauge'shotgun and
Remington 12 gauge shotgun shells. According to Narislf.,, a live shotgun shell was discovered in

the chamber of the shotgun and some shotgun shells_ were msnde a plastic ba.g' which was found-
- inside the dufﬂe bag. - . | | | |

125 I efftey Parise, a forensic scientist and vanvexpert in the ﬁeld of ﬁreanns and firearm
| identiﬁcation testified that .the u’reapon ‘recovered ﬁ'om'defendant’s apartment wasx a '
vsemlautomatlc shotgun that had been modlﬁed with the barrel shortened and the stock removed
" The weapon was in operatmg condmon Parise further testlﬁed that the shotgun shells recovered

from the weapon and fron_l inside the duffle ba_g were Rennngton Peters 12 gauge shot shells

with number six size shot. Parise compared the recovered ‘Shotgun shot to the shot pellets that




had been removed from the vrctrm’s body and concluded that they were consrstent w1th number ‘.
six size shot Panse also compared the shot wad column from one of the recovered shotgun
shelis to the shot wad recovered from the victim’s body and opmed they were the same: Atfter )
perforrnmg balhstrcs tests w1th the recovered shotgun and ammumtron Panse ﬁ1rﬂ1er opmed toa |
_ reasonable degree of screntr‘ic certamty that the fired shotgun shell casmg recovered at the cnme
‘ scene was fired b y the shotgun recovered from defendant’s resrdence

926 Prior to the State mtroducmg ev1dence regardmg the ﬁngerprmts analysrs, defense
' counsel requested a s1debar Outsxde the presence of the Jury, defense counsel argued that he
should be adowed to questlon Holly Heitzman, the State s ﬁngerpnnt expert, about the fact she ..
was the third person to rcvrew the fingerprints without opemng the door to hearsay. The State
responded that should Heltzman SO testlfy it would leave an 1mpress10n with the j jury that the '
other two State fingerprint examiners did not ﬁnd a match and therefore asked to questron her on
redlrect regardmg the results of those other exammers The tnal court ruled that if defense
s counsel asked I-lcltzman about berng the th1rd person to rev1ew the ﬁngerpnnts tnen it would
allow the State to questlon her regarding the conclusmns of the other exammers on redirect.
- Defense ccunsel also xequested that Hertzmlan be perrmtted to testrfy regardmg the reasons why

_’ the other ﬁngerpnnt examiners were not testrfymg The tnal court determmed the inquiry was

not relevant and demed defcndant’s rcquest

127 Holly Heltzman a forensrc stientist and, expert in latent fmgerpnnt analys1s w1th the
) l]l1n01s State Police Cnme Lab first testlﬁcu generally about the ﬁngerpnnt comparison process

' Accordmg to Heltzman the lllmors State Police apply the ACE-V method (analysis, companson

evaluanon and verification), which is “a structured logrcal procedure des1gned to minimize bias

an(d] if used conectly, wiil result in very few errors.” Regarding the ACE-V method Heitzman'
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tesuﬁed that
“after the initial exammer finishes, he would then — he or she would then g1ve the case to
another_ exammer. and the venﬁcatlon step would take place.
o Th1s is 15art.of' the sc1ent1ﬁc ﬁroeess of peer rev1ewed and it involves as a}_[sic]
mentioned earlier a'dtta].iﬁed examiner_ repeating a proeess independentty from the ﬁrst
. examiner. ' | | |
' The second examiner will either then support or refute the original conelustons of
: 'the first examiner.” | ‘
- Heitzman further testlﬁed she was the “verlﬁer” in this case and completed the venﬁcatlon step
Heltzman testlﬁed however that “[a]s the verifier, I corpleted by [sic] own -- 11ke my own
individual ACE process whlcn was independent of the_ongmal examiner in this case.” _Thus, she
, “start[s] -over and *** do[es] the anatys‘is comparison and evaluation ”
1[ 28 - Heltzman testlﬁed she a'mhed the ACE-V method to the latent ﬁngerprmt recovered
-, from the plastxc bag contammg the shotgun shells In completmg the “ana]ys15” phase Heltzman _
A determmed that the latent print was smtable for companson Heitzman teshﬁed that the ) asﬁe
| bag had been wrmkled and opmed that that was why there were vmds m the fingerprint |
‘ recovered from the plastic bag Ulnmately, Heltzman (‘oncluded w1thm a reasonable degree of
sc1ent1ﬁc certalnty that detendant s ﬁ_ngerpnnt ma:ched the”lat nt ﬁngem print recovered from the
plastlc bag of ammunition. Soecrﬁcally, Heitzman testiﬁed that the, “[l]evel one deta11 was
‘con81stent throu,hout Level two detall was consistent in type relative posxtlon group |
. relationship and dlrectlon; And level three detall was present and consistent.”
1[ 29 On cross-e)_catnination? defense counsel asked Heitzman questions about the “distortionv

- ratio” in the print. ‘Heitzman expressed that she had “never heard of that before” but agreed with

10




counsel that the dlstortlon ratio could be 74.4%. Hertzman further testified generally that void .

| areas affect companson
1] 30 On redirect, Heitzman clerified & at she was not agreeing that there’s 74 percent of the
dxstortron i the Iatent ﬁngerpnm, only that she was agreeing that counsel “was tellmg me that ”_

‘ _Accordmg to Helt"'man the Ilhnoxs Stdte Pohee does not calculate dzstortlon and she had never |
heard of that method before Heltzman re1terated that wh11e portions of the latent ﬁngerprmt
were drstorted there were suiﬁcxent portlons of the ﬁngerpnnt that allowed her to form the
'oplmon that the latent hﬁ on ‘the plastic bag was a match to defendant’s ﬁngerpnnt
9 31 The State rested and defendant made a motion for a d1rected verdlct, whxch was demed
The defense then called three w1tnesses whe testlﬁed as follows. |

932 Kenneth Moses a ﬁngerpnnt examiner and an expert in the field of ﬁngerprmt analysrs

. testified that in Apnl 2014 he was asked by the defense to consult on this case He received

several compact dlSkS eonta1mng the ﬁngerprmt evxdcnce and reports from the 11 mms State

Pohce Cnme Lab Moses compared the latent ﬁngerpnnt from the plastrc bag to the lcnown |

| thumbprmt of defendar.t Moses 1mt1a11y observed that there was dlstortlon in the latent -

.'ﬁnger.pnnt, bu} testrﬁed that. dlstortron 13'3‘;‘very-common]y.found on prints from ‘pl'ast_rc -ba-gs.;’ |
: Accordin g to Moses there are two'types of discrepanCies'. one occurs ﬁ;om.actuai'd'istortion i-e
the movement of the prmt will smear the ridges iu the pnnt and the ot’:ler occurs due to the fact it
isa prmt ﬁ'om a drfferent source. Moses- testrﬁtd that wh11e he-did not count the.number of
drscrepancres between the latent.ﬁn?erpnnt'and the known pnnt he-“thought” there were “more
than‘ten.” In addition, Moses testtﬁed that 74% of the fingerprint could not be seen at all.
Moses opmed that h1s comparison results were mconcluswe as ne did not have enough

mformation in the latent fingerprint to attribute it to defendant’s known fingerprint. Moses

o
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. deﬁned 1nconclus1ve to mean “there is not enough mfonnatlon or there is conﬂ1ctmg
mforrnatlon that does not allow you to make either an identification or an exclusion.” -
933 On cross-exammatlon the State mqmred about whether Moses had his results verified -by
another examiner. Moses testlﬁed that there Was 110 one - from hlS lab that could venfy his work
and that he “was the only latent exammer hired by the defense, so there was nobody to pass it on '
The State further questloned Moses if he was famﬂlar with defendant’s file and the process
the Illm01s State Police Cnme Lab employed in thlS case.- While he indicated that he had read
the I]linOis State Police Crime Lab report, -he also testified that he was not familiar with its
procedures. AMoses testified that .through his reading of the report he knew the conclusions of the
Illinois State Police—that there were multiple analysts who determined ,there was an
: identiﬁeation of the latent ﬁngerpn'nt. 'In later testimony, however, he stated that he was familiar .
with the Illihols State Police Crime I_,ab’s'p'rocedures and eritieized the l/ab for not elanOyin-g _
“blind verifications,” i.e. verifications wheére the examiner did not know what the person before
Ahim concluded B | |
b 34 - Renauta testlﬁed agam as follows On April 3, 2007, she was workmg when she was
called into the manager’s office to speak with two detectlves The detectlves informed her that if
she cooperated with them she»would be able to return to work, but 1f she did not then she would
lose her job. Renauta was then escorted out of the building and placed in the back seat of a
.police vehicle. ‘'When they arrived at the police‘ station, she was brought into an interrogation
room where she was questioned. She was at the police station t’or 12 hours. At no point did she
feel like she was free to leave: Dunng her conversation with the detectlves she was infonned
that she would have to fix her apartment door. -Renauta testified that when she left her apartment

that morning the back door was in “okay condition,” but when she came home the door was

12
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: damaged and ‘tappeared as if someone }either had tried to pick the lock or kicked itin.” Two
photographs were admitted into evidence demonstratlng the damage to the door she notlced

' when she arrived home on April 4, 2007

135 On cross-exammatlon the State presented Renauta with photographs depicting no
damage to her apartment door Renauta denied that the State s photographs were an accurate
deplctlon of the damage tc the door in her apartment, notmg that the State s photographs were
taken from a different angle. ’

936  The last witness called by the defense was Waller, the landlord of the property on West
Wrightwood .Avenue. Waller testilied consistently with his suppression hearing testimony with
some discrepancies. First, Wallertestiﬁedthat five minutes elapsed between the time Officer
Ortiz went upstairs to defendant’s apartment and when he returned. Second, Waller testified that
_h1s mamtenance man “never used the key to the front door because Ofc. Ortiz got in the rear and |
opened the front door, I presume ? On cross-exammat1on Waller testified he d1d not hear

anyone make a forced entry into any of the units. He further testlﬁed that Ofﬁcer Ortiz 1nformed

" him that “he gotin.”

937 The defense rested. After hearing ciosing arguments, the jury deliberated and ultimately
found defendant guilty; of first degree murder and specially found defendant had persona'lly
discharged a firearm that proximately caused the v'ictivm’s.death

.11 38 The matter then proceeded to. sentencing. After hearmg arguments in aggravatlon and
mitigation, the trial court sentenced defendant to 50 years imprisonment for first degree murder
and an additional 25 years’ imprisonment for the firearm enhancement. This appeal follow‘s‘.

139 | ANALYSIS

940  On appeal, defendant contends the trial court erred in: (1) denying his motion to suppress

13
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: ‘evi:de'nce'where the pelice did not have a reasonable belief thatdefehdant was inside hie

: apartment when they entered (2) allowing the State’s ﬁngerp"lnt expert to testify to conclusions
vmade by other ﬁngerprmt exammers, and (3) con51der1ng the victim’s death as an aggravatmg
factor dunng s_entencu_lg.- We ad_dress each contentlon m.tum. - |
1] 41 S | o B Motron to Suppreas ' |
9 42 In rev1ew1ng a tnal court’s ruhng on a motion to suppr SS, We apply the two-part standard
of review adapted by the Supreme Court in Ornelas V. Un’t"d States 51" U.s. 690 699 (1996). .
APeople v. Wear, 229 111..2d 545, 561 (2008) As to the tnal court’s ﬁndmgs of h1stor1ca1 fact

- “we will reverse those findings only if they are against the mamfest werght-of the evidence.”-
People v. Luedemann, 222 le 2d 530, 542 (2005).. We review de novo the tnal court’s ultimate
legal ruling granting or denying the nlotion. People V. Cosby.é 231 1. "2d 262,271 -(2008)
Further in rev1ew1ng the mal court’s ruling, a rev1ew1ng court may consider the entire record,
mcludmg trial testlmony People w. ("'zllzam 172 I11. 2d 484, 501 (1996)
1I 43 We further observe that oéna motron to suppreas the burden of nrovmg that a aearch or
seizure was unlawﬁll is on the defendant 725 ILCS 5/ 114- lz,(h ) (West 2006); People v. Cregan ‘ |
2014 1L 1 13600 923. Ifa defendant makes 2 przma facze showng that t‘le szarch'was. -

| unreasonable, the burden then shifts to the State to provide evidence cbuntering defendant’s
pr:irha facie showing. 1d. Th_e ultimate hurdem however, remtn’hs with the defendant. Id.

144 In this case, defendant maintains that his fourth.ar_hendment rights were violated when the
police entered his apartrhent without areason.able belief that he was inside, performed a search of -
the premlses and recovered physmal ev1dence namcly the shotgun

945 The fourth amendment to the United States Constltutlcn protects the “nght of the people

to be secure in their persons, no_uses, papers, and eﬁ’ect_s,v agamst unreasonable searches and -
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" seizures.” U. S Const amend. V see also Elkzns V. Umted States 364 U S 206 213 (1960)

" (observmo thiat fo.xrth amendmerit applies to state. ofﬁc1als through the fourteenth amendment)
The “essentlal purpose” cf the fourth amendment is to nnpose a standard of reasonableness upon
the exercrse of d1scret10n by govermnent ofﬁcrals mcludmg law enforcement officers, to .
safeguard the pnvacy and secunty of 1nd1v1duals agamst arbltrary invasions.- ”Delaware V. |

Prouse 440 U S 648, 653-54 (1979) (and cases 01ted thereln) IlIznozs V. McArthur 531US.:

o 326 330° (2001) To enforce the fourth- amendment requlrement of reasonableness the United

‘States .Supreme Court “has mterpreted the Amendment as estabhshmg rules and presumptlons
designed to control conduct of law enforcement- ofﬁcers that may si gmﬁcantly 1ntrude upon
privacy mterests ” 'McArthur 531 U.S. at 330 Generally, reasonableness under the fourth ‘

b

amendment requlres a warrzant supported by probable cause. Katz v. United States, 389 Us. 347
357 (1967). | - |

‘1[ 46 There are, however afew: exceptrons to’ thrs requlrement People V. Moss 217 Ill 2d

' '5 11 518 (2005) ‘When faced wrth specxal law enforcement needs dlmlmshed expectatlons of
| "'pnvacy, nnmmal mtruswns or the hke the Court has found that ceriaif general or mdrvrdual
c1rcumstances may renoer a watrant} ess search or-seizure reasonable.” McArthur 531 U S. at
330. Partlcularly relevant to thxs case we observe that defendant was on MSR and, as a result

| -had a dmnmshed expectation of privacy. See People v. Wilson, 228 I1. 2d 35, 52 (2008) (a

4 vsearch ofa parolee s rcsrdence without rea.,onable susprclon is constrtutlonal), People . Collzns
2015 11, App (1st) 131 145, 9 30. An 1nd1v1dual on MSR shall “consent to a search of hisor her
person property, or resrdence under his or. her control.” 730 ILCS 5/3-3-7(10) (West 2006)
Law enforcement officials, however, must know defendant ison MSR for a susprclonless search

to be reasonable (People v. Coleman, 2013 IL App (1st) 130030, T21) ancl the fact a defendant

[y
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on MSR has signed an MSR agr_eement cOnsenting to a search does not‘conlstitute prospecti\;ev _

consent (Wzlson 228 1l ?d at 39). B | o »

11 47 With defendant’s parol°e status in mmd we further observe that, unlike the facts of the'

- cases cxted above the law enforcement ofﬁc1als in thls case had an arrest warrant for oefendant
The Umted States Supreme Court has held that “for Fourth Amendment purposes an arres
warrant founded on probable cause 1mpl_1c1tly carries with it thelnmted authorlty to enter a |
dwelling in which.the suspect lives when there is reason to believe the suspect is witltin.;;
(Emphasxs added.) Payton v. New York, 445 U.S. 573, 603 (1980), see People V. Kzt 97 Ill.
App. 3d 817 827 (1981) (ﬁndmg law enforcement ofﬁcmls entered the defendant’s res1dence )

lawfully with a search warrant, “whlch affords the same Justlﬁcatlon for thelr entry into his
residence as would an arrest Warrant ” (c1ted favorablv by Pczople v. Edwards 144 nL. 2¢ 108
129 (1 991)) Accordmgly, we first turn to cons1der whether the law enforcement of‘iclals had a
reasonable bel_lef that defendant was inside his dw_ellmg at the time _theylexecuted i'the'arrest

.w?n.ant_- : _ _ N

| 48 This_-vquesti'on,.necessarily involves a review of the fadtuEi findings raade by the trial
court. In assessing the evid_ence regardiné a motion to suppress we defer to the .trial court’s

- factual findings and will reverse those ﬁndmgs only if thev are agamst the mamfest wergnt of the |
ev1dence People v. Almond 2015 IL 113817, 1] 55 Such deference recogmzes that the trial

court is in a superior pos1t10n to determlne_: and weigh the witnesses’ credivility, observe their.

demea.nor' and resolve any conflicts in their testinlony People v. SWanson 2016 IL App (2d)

~ 150340, § 27. The absence of factual ﬁndmgs does not necessanly pref'lude areviewing court -

from afﬁrrmng a trial court S ruhng on a suppression motion, People . Towmend 6 1Il. App. 3d

873, 878 (1972). A trial court s factual findings, though not set forth explicitly, may frequently
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 be inferred from the rulmg People v. Byrd 408 Ill App 3d 71, 76 (2011) (holdmg that the tnal

| court’ “legal conclusmn sufficiently informs us of the supportmg mfet ences the tnal judge may

have drawn to reach his dec1s1on ). “A court ot rev1ew ‘remains ﬁ’ee to engage in its own

. assessrnent of the facts in relation to the 1ssues presenteo and may draw its own conclusions

| --when decnhng what rehef should be granted > People V. Gherna 203 Ill 2d 165 175 76 "
(2003) (quotmg People V. Crane 1951 2d 42, Sl (2001)) ‘

949 Here the trial court found that ptict to arriving at defendant’s residence Detective Curry
knew (1) defendant’s parolee status, (2) defendant’s residential address and (3) that defendant
was armed and dangerous The tnal court also found that Detective Cury wa.lted out81de the

4 | building before entering; Detective Curry never observed defendant leave or enter the bulldmg,

the officers knocked on the closed back door and announced their office; the officers walted at

the back d00" and recelvmg 10 answer, entered the apartment lookmg for defendant None of |

. these facts are. agamst the mamfest welght of the ev1dence - |

| 50 Defendant mamtams that the tnal court erred m 1ts assessment of the facts and asserts that‘ "

3 Waller s testltnony es:a’ohshes that the law enforcement ofﬁcxals had no reasonable oehef that

- defendant Was insidethe dwel’lmg hecause Ofﬁcer Ortiz entered the apartment prior to Detective
Curry. | We disagree. : Whlle Waller testiﬁed that Ofﬁcer Ortiz informed him that he “went in” or
“got i in” the apartment the evidence does fiot reveal that Waller personally observed Officer
Ortlz enter the anartment and defendant offered no corroboratmg ev1dence that this was the case.

In addltlon Waller s testlmony regarding the amount of time Ofﬁcer Omz was mvestlgatmg the
'apartment differed from his testlmony durmg the suppression hearmg and durmg the jury trial.

Imtlally, Waller indicated Officer Ortlz was gone for 15 minutes, but at trial it was only five

minutes. Moreover Waller admitted at both the suppression heanng and during the trial that he
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- merely “presumed” Ofﬁcer Ortiz walked through the apartment because Waller s employee d1d _
" notneed to open the front door Overall, we ﬁnd Waller’s testlmony to be replete w1th
_ uncorroborated hearsay and declme to consider it as evidence of whether the officers who
executed the arrest warrant had a reasonable belief that defend ant was ms1de the resrdence ThlS
conclusion is further snpported by the fact that the trial court in rendermg its ﬁndlngs didnot
find Officer Ortiz had been in the apartment prior to Detective Curry. See Byrd, 408 Il App 3d
- at 76 (a trial court’s factual ﬁndmgs though not set forth expltcitly, may frequently be mferred
' from the rulmg)
951 Here, it is uncontroverted that there was an arrest warrant for defendant when the police -
entered the apartment and that, as a parolee, déefendant had a diminished expectation of privacy.
See Wilson, 228 111. 2d at 52. In addition,-our review of the record reveals that the law
enforcement officials had a reasonable helief defendant was at that particular locat:ion because
defendant had mdlcated it was his residence to hlS parole ofﬁcer and his parole officer conﬁrmed
it was defendant’s re51dence Consequently, it is reasonable to look to defendant ] res1dence as a .‘
place he rmght be found: See People v. Sain, 122 Ill. App. 3d 646,651 (1-984). Furthermore, -
l)etective Curry expressly testiﬁed he believed it was possihle defendant was inside the dwelling.
Moreover, once the officers approached the back door, they found it to be unlocked. This ‘ |
circumstance supports an officer’s reasonable helief that: a suspect is within. Secid
52 - We further observe that the trial court found that the officers discovered the shotgun'
while executing an arrest warrant and the shotgun was in plain view. Our review of the record
indicates that upon entering the residence with their weapons drawn, the officers swept the
apartment .in an attempt to locate defendant. This sweep. included looking inside a closet, a place

where a person could be found. See People v. Downey, 198 1ll. App. 3d 704, 715 (1990)
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(ofﬁcers testified the defendant was found hiding in a closet) On the floor of the closet i 1n pla1n |
_ view was a shotgun protrudmg out of a duffle bag.

953 Blased upon these facis and defendant’s MSR status, we conclude that iaw enforcement
ofﬁcrals had a reasonable behef defendant was lilSIde his dwelhng when they executed the search
warrant. Consequently, because the law enforcement officials were lawfuliy inside. defendant’
apartment executing an arrest warrant when they dlscovered the shotgun in plam view, the trial
court did not err in denying defendant’s motion to suppress. |
154 | Fingerprint Evidence

955 Defendant next asserts that the trial court violated the hearsay rule and the confrontation
clause when it allowed the State’s fingerprint expert to testify that another examiner had
identified defendant as the source of the latent fingerprint. Defendant maintains that the trial
court compounded this error when it- prohiblted defense counsel from questionmg the expert
about the pnor ﬁngerpnnt examiness. [n addition defendant contends that the State also added
to the error in its cross-exammatron of the defense ﬁngerpnnt expert and also in closing

. argument When it stated that other, non-testifying ﬁngerprint examiners had identified the

' fingerprint as defendant’s. | | |

956 The State maintains that Heitzman’s conclusion that defendant’s fingerprint matched the
- fingerprint recovered from the plastic bag was properly admitted into evidence' as she did notl
testify to another examiner’s statement. The State alsc observes that defendant has forfei_ted ‘
review of this issue because he failed to make a timely objection at trial.

957 We first turn to consider whether defendant’s claims are propexly before this court. To

preserve an issue for review, defendant must object both at trial and in a written posttrial motion.

People v. Enoch, 122 111. 2d 176, 186 (1988). -Failure to do so operates as a forfeiture as to that
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issue on appeal. People V. McLaurm 235 L. 2d 478 485 (”009) “When a defendant procures
" invites, or aequlesces in the admission of ev1dence even though the ev1dence is 1mpropf=r she -
cannot contest the admlsswn on appeal [Cltatlons ] ThJs is becaas , by acqmescmg in rather
than objecting to the adm1ss10n of allegedly 1moroper ev1:lence a defendant depnves the State of
the opportunity to cure the .alleged defect. [Crtatlons.]” 'Pe_op‘,e' v. Bush, 214 1. 2d31 8, 332
(2005). Onr review of the reeord reveals that defendant did not object dnﬁng-Heltzrnan’s
testimony nor did he raise this specific issue in his_postn'ial nrotion. vAeeording.ly,»the issne 1s '
forfeited;
| 58  This court, however may review an issue for plain error where the i 1ssue was not prOperl ¥
preserved linois Supreme ‘Court Rule 615(a) states that “f a]ny error, defect, 1rr’egular1ty, or
variance which does not affect substantxal nghts shall be dlsregarded Plain errors or defects’
affectmg substant1a1 rights may be notrced although they were not brought to the attention of the |
' ,tnal court.” IIL. S. Ct. R 615(a) (eff Jan 1, 1967) The plam -€I70T. rulo'= “allows arev1ew1ng
} court to COl’lSldCI' unpreserved error when (1) a clea.r or ebvrous error occurred and the ev1dence
is so closely balanced that the error alone threatened to tip the sceles of Jvstice agamst the -
defendant, regardless of the seriousness of the etror; or (2) a clear of obvrous etror occurred and :
that,_ error is so serrous that it affected the farrness of the defe'ldant’s tnal and challenged the
- integrity of the judicial process regardless of the closeress of the evidence.” People V.
' Platkowskz 225 111. 2d 551, 565 (2007) ( c1t1ng People v. Herron, 215 Ill 2d 167, 186-87 (2005)).
Defendant carries the burden of persuasion under both prongs of the plam-error rule.. People .
Lewis, 234 II1. 2d 32, 43 (2009).” While defendant insists this issue was preserved for our review, -
| he argues that if it was not then he was deprived of a substantial right-where his tnal counsel was

ineffective for failing to preserve his claim of error. However, “[t]he first step of plain-error
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' revievy is to determine whether_ any error ocenrred.’;, . "Therefore, we wi_ll review the issue to.
. determine if there was any error before considering it under the pla.in-.errorl doctrine.
959 . Defendant contends that the trial court irnproperly_adrnftted hearsay evidence, namely,

. ‘thata non_-testifyin'g ﬁn.gerprint‘ "e_xarniner conclnded the latent ﬁngerprint on the plastlc bag of -
ammunition matched defendant’s ﬁngerprmt Hearsay evidence is an out-of-court statement
offered to prove the t"uth of the matter asserted. People V. Lawler 142 111. 2d 548 557 (1991).
| ~ Such evidence is generally madmrss1ble because the opposing party has no opportumty to cross-
examine the declarant. People v. Jura, 352 TlL. App. 3d 1080, 1085 (2004). Testimony that a
non-testifying party identiﬁed.the aecused as the'perpetrator.of a crime-constitutes inadmissible
hearsay. People v. Lopez, 152 1. App.' 3d 667,672 (1987). We review a trial court’s decision
regarding the admission of hear'say for abuse of discretion. People v. Brown_,"2017v ILApp (1st) |
,' 142877,946. | |
1[ 60 Defendant rehes on the cases: of People V. szth 256 Ill App 3d 6 10 615 (1994) ._
People V. Yancy, 368 1ll. App 3d 381 385 (2005), and People V. Prmce 362 111 App 3d 762,
| 776 (2005), however, these cases. are clearly drsnngulshable In each of these cases this court
held that testunony by a ﬁngerpnnt examiner that her 1dent1ﬁcat10n had been venﬁed bya

second non-testlfymg exarmner is 1n:,.drmss1ble hearsay Smith, 256 Irl App 3d at 615; Yancy,
61 3681l App. 3d at 385 Prmce, 364 HI. App. 3dat 776. This conclusion rehed inparton
N ,the well-settled proposmon that a w1tnesa who testifies. to statements made to h1m or her by a
non-testrfymg third party that identify d‘efendant as the perpetrator of a crime c_onstitutes hearsay.
Smith, 256 111. App. 3d at 6_15: (citing Lopez, 152111, App. 3d at 672, (1987)). |
9 62 Here, on the contrary, Heitzman was the “verifier”’and thus did not testify that her

identification was verified by a second ‘non-testifying exammc—n in addltlon although defendant
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claims that “Heitzman told the jurors that another, nontestifying examiner had identified the

latent pnnt as Hudson’ ” our review of the record reveals oth'erwise Prior to rendering her

- expert opmlon, Heltzman teshﬁed as to what the ACE-V method entailed, wh1ch provrded the

scientific basis mvolved in rendermg her op1mon She d1d not testlfy to any conclusmn of a prior |

.‘ examiner and ex; pressly eyplamed to the jury that °he completed her own, md1v1dual ACE

| process whxch was mdependent of the ongmal examiner in thJS case. Whﬂe Heltzman d1d

indicate that the ACE v meuod mvolved peer review, at no pomt d1d she testlfy to any -

statement or conclu51orl made by a prior examiner. In fact, she testified that the ACE-V process

involved “support[ing] or refut{ing] thev original conclusions of the ﬁrst exammer ” which fails to

. support defendant’s conclusmn that Heitzman unequrvocally testified that the orlgmal examiner

1dent1ﬁed the latent ﬁngerprmt to be defendant’s. Accordmgly, we conr'lude no hearsay

wolatlon cccutred. |

--1[ 63 Defendant further argues that because the tnal court allowed l—Iettzman to testlfy that

another examiner 1dent1ﬁed the latent pnnt as defendant’ that the trnl court “should have let

defense counsel cross-examine her about any problem_.s *vnth the prio: examiners or therr work.

Defendant cites People v. Trotier, 254101, App. 3d 514, 528 (1993) in support of his proposition.

In that case, however the rev;ewmg court deterrmned revermble erTor. occurred where the trial

court had erroneously adrmtted hearsay testn'nony and- prohtblted the defer dant frorn calhng a
 witness to challenge that testlmony Id. Here, on the contrary, we have determmed that

. | | Heitzman did not testify to any hearsay and thus the trial court >roperly excluded defense

- co_unsel from cross-examinihg Heitzman about the prior examiners. ’ ”

964 Moreover, as we have concluded that no hearsay Violation occurred, ‘we»need not -

consider defendant’s confrontation clause argument. See Crawford v. Washington, 541 1J.S. 36,
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E _ 5 9 (2004) (holdmg the conI'rontatxon clause pxohxbrts the mtroduchon of hearsay statements
agamst the accuscd they are deer'led testimonial in nature un}ess the declarant is unavarlable
for tr'i‘al-and the‘ defendant has had a pnor opportunity to cross-.eXamine the,declarant); People v _
: Negron 2012 ILApp(lst) 101194, 1[444. |
| , 1]"65 Fmdlly, defendant argues that the prosecutor compounded the effect of the “wrongly "‘
adrmtted hearsay testlmony” when she 1mproperly questloned the defense ﬁngerpnnt expert
‘Moses and elicited testtmony frorn hlm that multlple people in. the Iinois State Pohce Cnme
* Lab had identified the latent print as deferidant’s. Defendant'_ maintains thrs questioning was
improper where both Heltzman and-Moses had indicated that they reached :th'eir vresApec';tive
conclusions without relying on another examiner’s work. Thus, defendant concludesthat “the
only reason for the prosecutor to repeatedly state that nontestlfymg exammers had 1dentlﬁed the
prmt as Hudson s was to bolster Heltzman s test1mony and thereby add welght to. the State’s
cas Defendant further observes that the prosecutor compounded the error when she
' referenced the multlple 1dent1ﬁcatlons other than Hertzman s in her closmg argtrm@t
1} 66 Asa general rule cross-exammatron is hmlted to the scope of the d1rect exammatlon
People V. Wzllzams 66 11l. 2d 478 486-87 (1977) “It is proper on cross exammatlon to develop
all c1rcumstances w1thm the knowledge of the W itness whlch explam quahfy, dlscredlt or |
: destroy h1s direct testrmony although they may incidentally constltute new matter whlch a1ds the
_cross-exammer 5 case.” (Intemal quotation marks ormtted.) Id. at 486 ;(quoting Gard ]llinois
Evidence Manual R. 471 (1963}); see People.v. Stewart 104 Il 2d 463 490 (1984) The e)ttent’
of cross-examination rests within the sound dlscretlon of the circuit court. People v. Fi zgueroa
308 1il. App 3d 93, 99 (1999) (citing Peop!e v. Burris, 49 111. 2d 98, 104 (1971)). A reviewing

court w111 not reverse the de0131on of the circuit court, to perrit a certain liné of questioning,
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unlesé there has Béen a clear abuse of diséretién fesﬂtiné in manifest bféjudice to fhe defendant. .
People v. Kliner, '135‘ 1L, 2d 81, 130 (1998). |
167 Setting aside the fact thgre Qas no “wrongly 'adnﬁtted h_eéfsay_ tgstimony_,” our review of
the record reveals that there were vaiid réasoﬁs fb; t.he_:' cbtﬂi)léihed-of questiohing. When read in
) full; it is apparent in the record that the State;s line of questioning during Moses’ cross-
examinati‘on wés ﬂot to establish that multiple fingerprint examiners came to the same
conclusion as Heif_zman, but for the purpose of attacking MoseS’ cfédibiiity and to discredit his
' - tesfimpny. We fherefore canndt say the trial ‘court abused its discrétion when it ailowed the Staté
to question Moses in this manner. See id. |
ﬂ 68 Inregards to defendant’s assertion that the State made an improper comment during
closing argument, we obéervc_e that defense counsel failed to object during the tﬁal and failed to
raise this issue in a posttrial mqtion.,. AcCordingly,- we find this argument to be forfeited, but will |
reﬁew the afgument for plain error. o |
- 969 | _Wheﬁ reﬁiewin_g ciaims of pfosécﬁtorial .mis®ndllct in closing argument, the court .is to
consider the entire élosing arguments of both Athe prosecutor and the defense éttomey m order to .
place the c_ompl_ain'ed—of re_marks in context. - People V. Phillips,'392 Il. App. 3d 243, 275 |
- (2009). While it is ﬁot.clear ifa prpsecutor’s coxﬁmenfs during closing argufnents are reviewed
de nové or fof an ‘abuse of discretion (éee People v. Daniel, 201“4 IL App (1st) 121 171,932,
People v. Maldonado, 402 Il App. 3d 411, 421 '(2010); I_’ebple v.--Johnsén;-385--Ili;-'App;'éd 585, s
603 (2008)), we do ﬁot need to resolve the issue of the appropriate standard of reviev& at this |
time, because our holding in this ma&er would be the.sanie under either standard. MOreo{/er,
comments m closing aréument consfitute reversible ér;or only when they engender subétantviél.

prejudice against a defendant such that it is impossible to say whether or not a verdict of guilt
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resulted from those comments Peopze' v. Nieves, 193 IIL. 2d 513, 533 (2000)

q 70 Whrle the record does indicate that the prosecutor bneﬂy referenced that Heltzman s
1dent1ﬁcat10n was “beheved time and again by analysts at the Illinois State Pohce » defendant

‘was not substantlally prejudlced by thls remark as thlS was not the testlmony at t:nal The jurors

were mstructed by the trial Jadge to drsregard the portlons of the closmg arguments that were not

- presented as ev1dence and that the arguments should not be consxdered by them to be ev1dence

Thus, the alleged error was mitigated by the trial court See People V. Hampton 387 Ill App 3d

' 206 222-23 (4008) Moreover arthough the prosecutor stated the 1dent1ﬁcatron was “believed

| time and again by analysts ” she also informed the jury that they did not have to believe the
" ﬁngerprmt was defendant s in order io convict him; it was just “a piece of evidence that we have'
g1ven to you along with all the other ev1dence ”.Consequently, we do not believe that the jury
would have "eached a dlfferent verdrct had this comment. not been made
-9 71 | ‘In conclusron havmg found no error occurred there can be no pla1n error. See ,
Pzatkowskz ?25 111 ”d at 565.. Thus it follows that defendant’s argument that his counsel was
meffectlve for farlmg to object to the alleged hearsay testlmony fails. People . Patterson, 217
I11. 2d 407, 438 (2005). |
T[72 ‘ . : B Sentencing |
'l1] 73 Lastly, defendant argues"that the trial court ilnproperly considered a factor inherent inthe
offense of first deg':ee murder while sentencmg h1m, namely the v10t1m ) death Defendant
‘acknowledges that he did not properiy preserve th1s issue for our review, but contends that itis
- reversible ervor under the second prong of the plain-error doctrine. In the alternative, defendant
requests we find he was deprived of his right to a fair trial where his counsel was ineffective 'for

failing to include this issue in a postsentencing motion.
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‘11 74 - We f_rrst turn to address defendant’s“request that we ,reﬁeq} tl:us 1ssue -for plaln €ITCT. As

‘ previm_iSly discussed, to overcome a claim of _forfeiture, we rnust determine whether the alleged
error can -be reviewed under the plajn-error doctrine. The first step in a plaln-e-rror analysis isto. .
determine whether a ‘plam error” occurred People V. Platkowsla 225 lll 2d 551 564-65
' (2007) “The word - plam here is synonymous with clear and is the equwalent of obv10us »?
Id. at 565 n. 2.
‘H 75 The Illinois Constltutlon mandates that “penaltles shall be determmed both accordmg to
the seriousness of the offense and with the objectwe of restormg the offender to useful |
c1t1zensh1p » Tl1. Const. 1970, art. I § 11. The tnal court kas broad dlscretron in nnposmg an
approprlate sentence, and where as here that sentence falls within the range prov1ded by statute,
it will not be altered‘ absent an abuse of discretion, ‘People v. Guiierrez, 402 Tll. App. 3d 866,
900 (2010). Ar. abuse of discretion occurs where the sentence is “greatly at Variance with the
spirit and purpose of the law or mamfestly d1sproportlonate to the nature of the offense f’éople
R Stacey, 193 Il 2d 203 ?10 (2000) (cltmg Pecple V. Fern 189 lll ’7d 48 54 (1 999)) ‘The trial
© courtis in the supenor posmon to determme an appropnafe sentence because ofits personal |

’ observatlon of defendant and the proceedings. Pecple . Alexarder 22011 2d 205 212-13
- (201 0). Tt must weigh the relevant sentencing factors, Wthh include the defendant’s demeanor,
credibility, age, socia.l entdronm’ent, rnoral character, and mentality. Id. at 213.
76 Alth011gh the trial court has broad discretion when lmhosing a sentence, it may not
consider a factor implicit in the offense as an aggravating factor in sentencing.' ‘Peop‘le. V. Phe_lp_s,
21 11l.2d 1, 11 (2004). - In other words, a single factor cannot be used both as an element of an H
offenseand as a basis for imposing a “harsher sentence than might otherwise have been

imposed.” People v. Gonzalez, 151 111. 2d 79, 84 (1992). Such dual use of a single factor is
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often referred to as “double enhancement ? Id at 84. The prohxbltlon agamst double :
_enhancements is based on the ratlonale that “the leglslature obv10us1y has already cons1dered |
such a fact when setting the range ‘of penaltles and it would be i 1mproper to consider it once a aémn
-asa Justrﬁcatlon for 1mposmg a greater penalty » (Internal quotatron marks omltted ) People V. .
-Jame.s 255 Ill App 3d 516 532 (1993) The defendant bears the burden of estabhshmg that a
sentence was based on unproper conmderatrons People V. Dowdzng, 388 Ill App 3d 936 943 |
(2009)

| 77 The mere mentlon, however, of an 1mproper factor in passmg doesnot mean that the
court relred on that factor in deterrmmng the appropnate sentence People V. Beals 162 nl. 24
497, 509-10 (1994) A court may refer to the nature and c1rcumstances of an offense at
sentencing. People v. Sanders 2016 IL App (3d) 130511 ,913. The trial court is presumed to .

| have recogmzed and dlsregarded mcompetent ev1dence unIess the record reveals the contxary

e

'People v, Bowe*z 2015 IL App (lst) 132046 1[ 55 Accordmgly, “the record must afﬁrmatrveiy

L drsclose that the arrest or charge was consrdered by the trral court in 1mposmg sentence ». People

V. Garza 125 Ill App 3d 182 186 (1984) The questlon of whether a ‘court rehed onan -
unprop_er factor i 1n nmposmg a sentence ultnnately presentsa questlon of law to be rev1ewed de
novo. People v. Abdelhadi, 2012-1L'App (2d) 11 1053,98. | |
| {78 While defendant argues that the tnal court “exp11c1t1y consrdered the V1ct1m 'S death asan
aggravanng factor » the record mdlcates othe1w1se When'i 1ssu1ng its sentence the tnal court ‘ |
stated: |

K ;‘[T]'his is probably one of the most \ricious crimes I've seen in my'34 years as an attorney

spending 10 years at 26th and Cahforma and 7 years on a felony bench here in Markham,

tc say this is one of the most vicious cnmes I've seen would be an understatement
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'I"here I take the factors in aggravation that defendant"s conduct caus'ed serious
- harm There is no more serious harm than th1s He has a h1story I'lcok at all the felony‘
convictions he has ‘and a sentence is necessary to deter others from comrmttmg this
_ 'cnme and I look through the factors i in m1t1gation and I see none that would supply [szc] |
' ‘to you. Again, I also cons1der the factors i in the pre-sentence mvestigation (Emphas1s '
added). | | |

‘The record dees not 1nd1cate .the trial court emphasrzed a far'tor mherent in the offense dunng
sentencmg Instead the record demonstrates the trial- court properly stressed the nature and |
| circumstances of the offenseT -Sanders, 2016 IL App (34d) 13051 1,913. Further, in determining ‘. :
- the exact length of a particular-sentence within' the sentencing range for a given crime, a trial
. court may cons1der as an aggravating factor the degree of harm caused to a v10t1m even where
senous bodlly harm is arguably nnp11c1t in the oﬁ‘ense of which th° defendant is convrcted
People V. Saldzvar 113 1L 2d 256, 269 (1 986) ‘When read in 1ts totahty, tne 1eccrd discloses
that the trial court was merely conmdenng the degree cf harm when it stated dcfendant “caused
serious harm” and _“There is no more serious harm than this.” See Dowding, 388 11l App. 3d at
043; Saldivar, 113 T1L. 2d at 269; People v. Peshak, 333 11L. App. 3d 1052, 1069 (2002),
‘ ouerruied on other grounds by i?eople v. Pomykala, 203_111.‘2d 198 (2003) (stating acourt of
_ rei/iew shoulid consider the record as a whole, rather than focusing ona fevh words or :statements
by the trial cOurt). We also do nothaye before us fa_cts that indicate the State argued in |
aggrai/ation that defendant caused the victim’s death such that the trial court’s ruling mitrored
the State’s arguments. See powdmg, 388 IlL. App. 3d 2t 943; Saldivar, 113 1L 2d at 272.

-1.79  The context of this case bears similarity to the circumstances in People v. Brewer, 2013
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IL App (1st) 072821 1[ 1, where the defendant there was also found gurlty of first degree murder
- and perscnally dlscharglno a ﬁrearm in the shootmg death of the v1ct1m In that case, the tnal
~ court made the followmg statements durmg sentencmg
| “Factors in aggravatlon the defendant s conduct did cause or threaten serrous
harm, the ultrmate setious harm murder The defendant recelved compensatron for
: commrttmg the offense o, but this was a robbery that turned mto a murder felony
4 murder The defendant has a hrstory of prlor delmquency or cn.mmal actrvrty Although
| mrmmal ‘yes, he does have a hrstory of prior deiinquency, not a stranger to the cnmmal
E Justlce system HK The sentence is nece5sary to deter others ﬁ'om commrttmg the same
2 14955, o
The Brewer court ultlmately held that the tnal court did not consider an 1mproper factor in
aggravatron reasomng, “the fact his conduct threatened or caused serrous harm isnota factor
mherent in the cnme 1tself but isa proper aggravatmg factor to be cons1dered durmg sentencmg
' even m cases where serious bodlly harm is mphmt in the oﬂense ” Ia’ ‘1] 57 (utmg Saldzvar 13 '.
| _ 111 2d at 269; People v. uolano, 221 Ill App 3d 272 274 (1991), and People V. .Spencer 229 o
App 3d 1098, 1102 (19)2))

: 180 We find defendant s reliance on anders to be m1sp1aced In that case, the trial court

, stated the followmg when sentencmg defendant: “[Ajmong other thmgs the defenoant s

conduct did cause or threaten serious harm It may be mherent in the actual fact thathe -

comrmtted a murder, but it did cccur, and that the defendant hasa hrstory of pnor delmquency of

' crrmmal activity.” Sanders, 2016 IL App (3d) 130511 . 9 6 The revrewmg court concluded that
the trial court commrtted reversrble error where it “expressly stated in aggravatron that the

| 'defendant S. conduct did cause harm and acknowledged that this fact was mherent in the offense
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- of murder, but reasserted;that the conduct ‘did occur.’ » Id. 4 14. The reviewing court reasoned,
“BeCause Ithe court noted this improper factor, acknoWIedg'ed that it was inherent in the offense,
and then mdrcated that it was still consrdenng the factor in aggravation, we find that the court
erroneously gave 1mproper werght to the double enhancmg factor » Id Whﬂe the Sanders court

'had before it a clear statement in the record that the tnal court consrdered an element of the

' offense in aggravatlon when sentencmg defendant that is not the case here. The record before us
mdlcates that the tnal court did not acknowledge that serious harm was mherent in the offense |

- and thus Sanders is distinguishable. |

9 81 .' . In sum, defendant has failed to affirmatively demonstrate that the tﬁal court considered

- improper aggravating factors during sentencing. Because there was no error, there can be no
plain error to excuse defendant’s forfeiture of this issue. See Piatkowski, 225 111. 2d at 565.

182  Furthermore, because there was no error, defendant also cannot demonstrate that his

. counsel was 'ineffective for failing_to obj ect at trial or raise this claim in apostsentencing motion.
As the trial court did not et, tlrere is no'.reasonable probability thatdefendant’s sentence u/ou'ld
have been ditferent had counsel raised the issue below. Defendant suffered no prejudice from
his counsel’s alleged deﬁcient performance and his claim of ineffective assistance of counsel
must fail. Patterson, 217 1L. 2d at 438.
| 8.3, " CONCLUSION
984 In sum, our review of the record reveals no errors sufficient to require reversal.
Coﬂse’querttly, we affirm the judgment of the circuit court.

85 Affirmed.
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