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QUESTIONS PRESENTED

1.)THE TIOWA STATE COURT DECISION IN STATE V. HEEMSTRA, THAT IT IS AN
INTERPRETATION OF THE STATUTE IS CONTRARY TO THE DECISION IN STATE
V. GOOSMAN, THAT HEEMSTRA INVOLVES A CHANGE 1IN LAW AND NOT A MERE
CLARIFICATION. THE DECISION IN STATE V. HEEMSTRA IS AUSO CONTRARY
TO CLEARLY ESTABLUISHED UNITED STATES SUPREME COURT DECISION(S) IN
UNITED STATES V. BOUSLEY AND RIVERS V. ROADWAY EXPRESS, INC. REG =
ARDING IT'S STATUTORY INTERPRETATION"S DEGREE OF RETROACTIVITY AS
IT SPRUNG FROM A CONSTITUTIONALLUY DEFECTIVE FEUONYJMUDER JURY IN-
STRUCTION THAT IN ESSENCE VIOUATED THE FOURTEENTH -AMENDMENT GUAR-
ANTEE TO DUE PROCESS AND EQUA U PROTECTION OF THE LUAW. HENCE, MR~
JAMES WAS DENIED THESE CONSTITUTIONAL GUARANTEES, THUS THIS DECI=
SION RESULTED IN A FUNDAMENTAL MISCARRIAGE OF JUSTICE.

2.)MR. JAMES' FEDERAL CONSTITUTIONAL RIGHT TO DUE PROCESS WAS VIOLA-
TED BECAUSE THE INSTRUCTIONS GIVEN AT HIS TRIAL, AND THE GENERAL
VERDICT FORM, PERMITTED THE JURY TO CONVICT HIM OF FIRST-DEGREE
MURDER AND/OR FELONY MURDER WITHOUT A FINDING AND/OR A SEPERATE
FINDING OF THE ESSENTIAL ELEMENTS ESTABUISHING FIRST-DEGREE MURD -
ER(WILLFUULY, DEUIBERATELY,PREMEDITATEDLY,AND WITH SPECIFIC INTENT)
NOR A FINDING OF THE PREDICATE OFFENGE ESTABUISHING FELONY MURDER
(WIULFUL INJURY OR TERRORISM). THUS, POSSIBLY RESTING HIS CONVICT-
TON ON A PREDICATE FEL'ONY WHICH IS NOT A FORCIBLUE FELONY(TERRORISM).
THEREFORE, IT IS IMPOSSIBLE TO DETERMINE WHAT THE JURY UNANIMOUSLY
AGREED MR. JAMES IS GUIL'TY OF, OR IF HIS CONVIGCTION RESTS UPON A
THEORY CONTAINING LEGAL ERROR, RESUUTING IN A FUNDAMENTAL MISCARR-
IAGE OF JUSTICE.

3.)THE UNITED STATES DISTR CT COURT'S "DISCUSSION OF APPLICABLE LAw"
RUL'ING ON MR. JAMES' PETITION STANDS IN CONTRADICTION TO WHAT THE
UNITED STATES DISTRICT COURT ALULOWED IN DEJONG V. NEBRASKA UNDER
28 U.S.C § 2254(d)(1). AND THE "EACTUAL PREDICATE"™ ASPECT OF THAT
RULUING DECUARING THE IOWA COURT DECISION IN STATE V. HEEMSTRA TO
BE "A CHANGE IN THE INTERPRETATION OF L'AW"™ IS NOT ONLY A RENDERING
CONTRARY TO THAT IN STATE V. GOOSMAN, IT ALSO SETS FORTH AN INNOV-
ATIVE AND UNPRECEDENTED ADJUDICATION BY A HIGHER COURT POTENTIALULY
SETTUING THE DISAGREEMENT AND SUPPORTING MR. JAMES' ARGUEMENT THAT
HEEMSTRA IS MERELY STATUTORY INTERPRETATION AND IS THUS AUTOMATIC-
ALLY "FUUUY" RETROACTIVE UNDER RIVERS AND BOUSLEY. THE CONTRADICTI~
ONS BETWEEN THE COURTS AND CASES HAVE RESULUTED IN A DENIAL OF MR.-
JAMES' FEDERAL CONSTITUTIONAV RIGHTS TO DUE PROCESS AND EQUAL PRO-
TECTION UNDER THE LAW.

4.)MR. JAMES' PETITION IS ENTITLUED TO EQUITABLE TOLUUING UNDER BOTH
COLEMAN V. THOMPSON AND HOLLAND V. FLORIDA. HE IS ALSO ENTITLED ‘
TO EQUITABLE TOLLING UNDER COULTER V. KELLEY AND EGERTON V. COCKRELL
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Mr. James cannot provide the decision ment}oned by the

United States District Court in it's .order dismissing Mr.James' pet-
ition, i.e. James v. State, 2009 WL 1492701.His ‘brotha Shaﬁn James
tfied to- purchase a c;py of said decisiomn, along with thé decision
from the Iowa Supreme Court which a1lbwed'Mr. J&mes to broceed'on a
late notice of appeal in 2015, but the court coujd not” find either
of them; He attempted this twice, what he did recieve was Mr. James'

"Motion For Reopening the Time To File An Appeal(and Affidavit In
Support Thereof)" and the "Notice Of Appeal” itself, both of which
he has enclosed with the reciept the éourts issued to his brotha on

said purchase.He submitts these as Appendix H.
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ x] For cases from federal courts:

The opinion of the Umted States court of appeals appears at Appendix ,A___ to
the petition and is

[] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ { is unpublished.

The opinion of the United States district court appears at Appendix _e____ to
the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported or,
[ ¥ is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at: : ; Or,
[ ] has been designated for publication but is not yet reported; or,
[1] 1s unpublished.

The opinion of the | court
appears at Appendix to the petition and is

[ ] reported at | ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.




JURISDICTION

[X] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _JULY 3, 2018

[ 1 No petition for rehearing was timely filed in my case.

{x] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _poucusT 29. 2018 and a copy of the
order denying rehearing appears at Appendix _C

[x] An extension of time to file the petition for a writ of certiorari was granted

to and including _aanuyary 13 2018 (date) on wovemeep 13 20138 (date)
in Application No. A . : ‘

The jurisdiction of this Court is invoked under 28 U. S. C. §’125'4(1).

'[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A '

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Amendment I; Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof;
or abridging the freedom of speech, or of the press;
or the right of the people peacebly to assemble, and
to petition the Government for a redress of grievances.

Amendment V1i; In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial
jury of the State and district wherein the crime shall
have been committed, which district shall have been pr-
eviously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted
with the witnesses against him; to have compulsory pro-
cess for obtaining witnesses in his favor, and to have
the Assistance of Counsel for his defense.

Amendment XIV; Section 1. A1l persons born or naturalized in the Uni-
ted States, and'subject to the jurisdiction thereof,
are citizens of the United States .and 6f the State wher-
ein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of cit-
izens of the United States; nor shall any State deprive
any person of T1ife-liberty or property, without due pro-
cess of Taw; nor deny to any person within its jurisdic-
tion the equal protection of the Taws.

-.-Iowa. Code section'707.2: Undér Towa Codesection 707.2; :
a8 person commits murder in the first degree when the pe-
rson commits murder under any of the following circumst-
ances: '
1. The person willfully, deliberately, and with premedi-
tation kills another person. .
2. The person kills another person while participating
in a forcible felony.
A forcible felony is defined by section 702.11 as many
felonious child endangerment, assault, murder, sexual
abuse, kidnapping, 'robbery, arson in the first degree,
or burglary in the first degree." The combinations of
sections 707.2(2) and 2702.11 ’ ~ constitute what
is commonly known as the "felony murder" rule.

lTowa Code section 822.3:provides that an application for postconvict-
ion relief must be-filed within three years from the da-
te the conviction or decision is final, or, in the event
of an appeal, from the date the writ of procedendo is
issued. However, this Timitation does not apply to a gr-
ound of fact or law that could not have been rajised wit-
hin the applicable time period.



STATEMENT OF THE CASE

On Nov. 11; 1999, Mr. James was charged with Premeditated Murder
and Felony Murder while participating in the forcib]é felonies of Wil-
1ful injury or Terrorism’. On April 17, 2001, he was found guilty and
sentenced to Fife~ without parole.

InlJune of 2000, Mr; James filed a direct appeal. His convi-
ction was confirmed on ot about July 18, 2001. Mr. James timé1y appeé-
led to the Iowa Supreme Court. While that appeal was still pending,
Mr. James filed a postconviction action in an effort to 'stop the clo-
ck' on his one year limitations, due to a Tack of uqderstandﬁng of the
AEDPA and Iowa Code Statute of Timitations. On Aug. 31, 2001, the cou-
rt dismissed the action and instructed Mr. James to "wait" until he
recieved a "notice of Decision® on his appeal before filing any other
actién because he could on]y(have one pending at-a time. In Sept. of
2001 Mr. James and a number of other inmates were placed in the Death
Row Bﬁi1ding. While thére, his appeal was decided, however, he néver
recieved a copy of the Notiée of decision because the officers weréing
that unit were issued strict "Post Orders" not to give the inmates in
that unit "anything" because "they didnt have nothing coming”. Mr., Ja-
mes still to this day waé nevef giQen that notice.On Oct. 31,2001 pro-
Cedendo was issued. Thus, he missed certiorari deadline.

On April 22, 2003 Mr. James filed a postconviction action af-
ter learning from another inﬁate his appeal denial was in the newspap-
er, which Qés three monthg passed the one year 1fmitations he had to
ff1e for Habeés Corpus, as he hadnt learned of the decision until the
end of February of 2003. On Dec. 18, 2004, Mr. James' attorney filed
a sipplemental petition, énd»on Sept. 9 2004, ahearing was held on the

issues. Mr. James' action was subsequently denied and an appeal was

filed on pec,. 14, 2004. on Sept. 11, 2006, The Iowa Supreme Court dis-

4,



”missed Mr. James' appeal.

Mr James then filed another postconviction action om oOct.

ToWAGOPE SECTION §z2.3

2, 2006, seeking relief onf"a new ground of fact or 1aw~q under the-
State v. Heemstra decision.A hearing was held on NoQ. 19. 2007, duri-
ng which the court allowed Mr. James'vattorney to file an amendment
thereto on the "Jones Affidavit" under New]y Discovered Evidence.O0n
Dec. 18, 2007 his action was dismissed. Notice of appeal was filed
on Jan. 15,2008, the court affirmed on the issue of a new ground of
fact or law, but reversed and remanded with respect-té the issue in-
volving the statute of limitations., Mr. Jémes' action was denied on
Dec. 10, 2009, and on Dec. 16,2009, he appealied to the Supreme Céurt;
The court dismissed his petition and prqcedendo was issued on June 10,
2011,Mr. James filed that action within a month and a half of Heemst-
ra and'days within the denial of his last action in 2006, and because

this action was amended, and then reveresed and remanded in part, it

ran on until 2011, for five yearsy :

Mr. James then filed another postconviction on june27,2011,
which was dismissed on Jan 10,2012; and followed up with another on
Aug. 28, 2012, which was dismissed on Nov. 12, 2013, Both of those ac-
tions were filed in an effort to exhaust state remedies regarding is-
sues Mr. james hadnt and could not raise before because he did not
have to the state law. He had been transferred to federal prison to
be housed as a state prisoner and.sti11 no arrangements were made for
him to recievethe essential materials so he could challenge his conv-
iction and confinement.At this point he had been in the F.BO.P. 5 ye-
ars.,

dn March 17, 2014, he filed a postconviction action se;king
relief under the 2013 Nguyen{state) ru1ing; which allowed Nguyen‘to

proceed on the very same grounds the court said james could not on Hee-

MStra His action was denied aug March 6,2017.
5.



REASONS FOR GRANTING THE PETITION

Mr. James set out- his reasons why the State procedural default,as we-
11 as the federé1 procedural default should be excused. Héhas made d
substantial showing of/"cause' by explaining he‘did.not recieve the
notice of decision(s) on more than one occassion and has provided aﬁ
affidavit in support thereof(seé e#hibit; affidavit of Adfian fomas),
which caused him to miss dead]ines;Hg has been housed in administra-
tive segregation , and condemned Death Row units which have no Taw
Tibrary at all; He was transferred into federal custody and no_arrén-
gements have been made for him to recieve state Taw in 6rder to chal-
lenge his conviction still to.this day-thus he has no access to state
law, and thus hésnt been afforded his "one full year of unobstructed
time" to prepare for Habeas corpus; his casé was also dismissed for
the courts inability to retkieve'transcripts from the clerk of court
for an entire yeér.These cirdumstgnﬁes are well beyond Mr. Jﬁmes' co-~
trol and muste be considered "extraordinary circumstances™ estab1i;h-
ing both "cause and prejudice with respect to Mr, James' failure to
timely ff]e, because"objective factori..impeded his efforts to comply.
The"actual prejudice" here is that Mr. James is proceduralky barred.
It would be a miscarriage of justice_for him to die in pri-
son bécéuse his United States constitutional rights were violated and
his convfction of felony murder rest upon a felony that is not even
a forcib]e.felony, and the jqry has not found beyond a reasonable do-
ﬁbt "seperately'" each and every element essential to proving murder
A the first degree.

There are way too many state cases herein mentioned which all

contradiqt One another and lend a hazy or vague meaning to adjudictations.

6.



Those cases also contradict federal lTaw, and the adjucators have on

"some of those occassions made renderings of what they call *new Taw"
as if they were the legislature themself wielding tbe power to do so,

and thus violating the Seperation 0f Powers clause of the United Sta-

tes Constitution.
For these reasons, and all mentioned in the writ and attachme~

nts, Mr. James' petition must be granted.

CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
- C

Date: (}J:IJ 2 , 7@!6;




No.

IN THE

SUPREME COURT OF THE UNITED STATES

Charles K. James, 3Jr. — PETITIONER
(Your Name)
_VS.
Jeffrey Kruger — RESPONDENT(S)

PROOF OF SERVICE

I,_Charles K. James, Jr , do swear or declare that on this date,

January 2 —, 2019, as required by Supreme Court Rule 29 I have
served the enclosed MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
and PETITION FOR A WRIT OF CERTIORARI on each party to the above proceeding
or that party’s counsel, and on every other person required to be served, by depositing
an envelope containing the above documents in the United States mail properly addressed
to each of them and with first-class postage prepaid, or by delivery to a third-party
commercial carrier for delivery within 8 calendar days.

The names and addresses of those served are as follows:
AAron Rogers; Counsel for

Jeffrey Kruger .
Assistant Attorney General

Iowa Department of Justice
1305 E. Walnut st., second floor
Desmoines  Ta 50319

I declare under penalty of perjury that the foregoing is true and correct.
% /
(Siiﬁature)

Executed on Janpuary 2 ' , 2049
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QUESTIONY(S)

1.)THE T0WA STATE COURT DECISION IN STATE V. HEEMSTRA THAT IT. IS
AN INTERPRETATION OF THE STATUTE IS CONTRARY TO THE DECISION
IN STATE V. GOOSMAN THAT HEEMSTRA INVOLUVES A CHANGE IN UAW AND
NOT A MERE CUARIFICATION. THE DECISION IN STATE V. HEEMSTRA
ALSO IS CONTRARY TO CUEARLY ESTABUISHED UNITED STATES SUPREME
COURT DECISION(S) IN UNITED STATES V. BOUSLEY AND RIVERS V.
ROADWAY EXPRESS, INC. REGARDING IT'S STATUTORY INTERPRETATION'
DEGREE OF RETROACTIVITY AS IT SPRUNG FROM A CONSTITUTIONAULY
DEFECTIVE FELONY-MURDER JURY INSTRUCTION THAT IN ESSENCE VIOL -
ATED THE FOURTEENTH AMENDMENT GUARANTEE TO DUE PROCESS AND EQ-
UAL PROTECTION UNDER THE LAW. HENCE, MR. JAMES WAS DENIED THE-
SE CONSTITUTIONAL GUARANTEES, THUS THIS DECISION RESUUTED 1IN
A FUNDAMENTAL MISCARRIAGE OF JUSTICE.

JUSTICE CARTER, DISSENTING, clearly stated in State v. Heem-
stra, 721 N.W. 2d (2006);the courtproceeded on the "rule of statutory

interpretation®
"The rule of statutory . interpretation that is embodied
in our rules of appellate procedure insists that in de-
termining the meaning of statutes "the court searches
for lTegislative intent as shown by what the® 564 legis-
lature said..."
"...If we interpret this statute accord1ng to- it's plain
meaning.,.."
Thus, it is clear from his words that the court's decision in Heemstra

was a collective effort to interpret the meaning of the Iowa Felony-
Murder statute, as the legislature itself did not reenter the field
and make itself clear by passing a new law, it cannot be construed to
anything‘more than what the ¢ourt's, judges, and prosecutors have the
power to do. However Also, in the State's own“Brief And Conditional

\ . 4
Notice of Oral Arguement in James v. State, No. 08-0021(2009), the st-
ate itself argued on page 19; . :

"...In earlier cases this Court has treated the decision

to adopt or reject the rule(i.e. -~ independent felony

rule) as a matter of statutory construction. See, e.g.,

State v. Rhomberg, 516 N.W. 2d 803, 804-805(Iowa 1994):

State v. Beeman, 315 N.W. 2d 770, 776-77(lowa 1982)."
Therefore, both of these instances stand in stark contradiction to
what the court declared the ruling in Heemstra to be in Goosman V.
State, 764 M.w. 2d at 545; therein the courts stated;Heemstra;

"...clearly dinvolved a change in law and not a mere clar-
ification." '

That declaration also contradicts what the Eighth Circuit Court held

in Graves v, Ault,

0.



"Heemstra interpreted the substantive elements of a
state statute and thus prescribed neither a new rule
of  criminal procedure nor a rule dictated by the Co-
nstitution." Footnote 7 (citations ommitted)
The United States District Court also held in James' case iin it's

"Factual Predicate" ruling that:Heemstra isg
"...a change in the [interpretation] of law" (empha-
sis mine) ‘
A1l of which establish the fact, supporti ng Mr. James' claim, that

Heemstra is a statutory interpretation of the Felony-Murder statute,
and it's ruling is not "new law". The courts, judges nor prosecutor
have the power to create law/pass new lTaw, this is a power reserved
for the Tegisjature according_to Sessions v. Dimaya; thugs, for any
court to assert the ruling in Heemstra is newllaw "invites more ar-
bitrariness than the conétitution allows". Justice Gorsuch states

therein; .

Y«..The Constitution assigns to judges the "Judicial
Power" to decide "Cases" and "Controversies," Art.III
2. That power does not Tiscense judges to craft new
lTaws to govern future conduct, but only to "discer[n]
the course prescribed by Taw" as it currently exists
and to "follow it" in resolving disputes between the
people over past events. Osborn v. Bank of United States

9 Wheat. 738, 866 (1824),"

"From this division of duties, it comes clear that leg-
lators may not ~"abdicate their responsibilities for
setting the standards of the criminal law," Smith v.
Goguen, 415 U.S. 566,575 (1974), by leaving to judges
the power to decide "the various crimes includable
in [a] vague phrase," Jordan v. De George, 341 U.S. 223
242 (1951) (Jackson J., dissenting). For"if the legi-
slature could set a net large enough to catch all po-
ssible offenders, and leave it to the courts to step
inside and say who could , be rightfully de-
tained, and who shouid be set at largel[,] [tlhis wou-
1d, to some extent, substitute the judicial for the
Tegislative department of government." Kolender v. Lawson
461 U.Ss. 352, 358, n. 7 (1983)(internal quotation ma-
rks ommitted).n®

"See Grayned v. City of Rockford, 408 U.S. 104, 108-

109 (1972)("A vague law impermissibly delegates basic

-policy matters to policemen, judges, and juries for
resolution on an ad hoc and subjective basis").®
"...The Supreme Court at the Bar of Politics 151 (1962)
("A vague statute delegates to administrators, prose-
cutors, juries, and judges the authority of ad hoc de-
cision, which is in its nature difficult if not impos-~
sible to hold to account, because of its narrow impact").
Sessions v. Dimaya, 584 U.S. (2018) ‘



For the court in Goosman to state the decision in Heemstra was a
change.in law is arbitrariness, as doing so transgresses the sc-
ope of it's powers to do so, and violates the Separation of Pow-

ers clause of the United States Constitution, énd violates Iowa

~

state court law within itself, as Heemstra clearly reminds us.

Therein Justice Carter,dissenting, states:
' ".,..We have recognized that stare decisis is partic-

ularly applicable""where the construction placed on
a statute by previous decisions has been long acqu-
iesced in by the Tegislaturé, by it's continued use
or failure to change the Tanguage of the statute so
construed, [the power to change the law] as interpr
reted being regarded, in such circumstances, as one
to be exercised solely by the legislature."Cover v.
Craemer, 258 Iowa 29, 34-35, 137 N.W. 2d 595, 599
(1965)(quoting 21 C.J.S., Courts 214 (1959)(curre-
ntly contained in 21 C.J.S5. Courts 167 {19901}))).
That principle of law has been previously invoked
by this court in our consideration of the Beeman
lTine of cases. See State v. Rhomberg, 516 N.W. 2d
803, 805 (Iowa 1994)("A proposed change in ~ the
law, if desired, is in the province of the legislaa#~
ture.")."(emphasis mine) '

Therefore, even if Goosman, Heemstra or any other court or judge

"desired" to "so much as "propose a change in the 1aw".it does not
have the poﬁef to declare such nor to enact @ﬁwﬁsuch a change its-
elf. Nowhere fn Heemstra did it state it was a change in law, or
even that it was 'new faw', only that it was an interpretation of
the Felony-Murder statute. Thus, not only does the Goosman holding
contradict Heemstra, it violates the Separation of Powers clause
of the Federal Constitution. AT1 any of the abovementioned Courts
had the power to do was issue "a change in the interpretation of
Taw", which is oﬁ]y necessary in the case ofegxatutory interpret-
ation if a statute is vague and overbroad. Thus, the only change
in the matter was in the interpretation of the Fe1ony-Murder sta-
tute.

In that 1ight, as the ruling in Heemstra can be noth~

hing more than statutory interpretation, the degree of it's’retro-
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activity necessarily arises. American Trucking Assns, Inc..v.
Smith, 496 U.S. 167; 177, 110 Ss.ct. 2323, 2330, 110 U'.Ed.2d 148
169 (1990)(citing Great Northern ﬁ. Co. v. Sunburst 0i1 Refining
_Co.},287 v.s. 358, 364, 53 S.Ct. 145, 148, 77 U.Ed. 360, 366 (1932).
stated, "When-questidns of state law are at issue, state courts
[generally] have the authority to determine the retroactivity_of
‘ Their‘d@ﬁ decisfons."' "f%mphasis mine)Tﬁe key here Ties in the
word "genarally", whfch does not mean‘in all cases and instances,
and the very definition of the word Teaves room for ekceptions.Mt.-
James argues here that the Iowa courts decisions contradict one wam
another in regards to what the ruling in Heemstra actually is, i.e
a change in law or statutory interpretation, as well as does Gdos-
man contradict the Eighth Circuit Court in Graves ve Ault; and th-
eses contradictions fall upon facts fndistinguishab]e from those
of United States Supreme Couft prior ho1din§s, and thus are contr-
ary to thos'e_ho1dings asEWﬁll.Due to these contradictory rulings,
'Mf. Jam;; asks the United §£afes Supreme Court to resolve these
disagreements and Federal Constitutional violations because it's
Court has already decided the degfee of retroactivityof such issues
@s the oneat hand, i.e. statutory interpretations, and it decided
this Tong before the ruling in Héemstra, almost a decade before it.
and perhaps much Tonger.
The issue in Heemstra was not a "question of state law®
it was‘anéinterpretation of a state stautez which as such, it;s de-
~gree of retroactivity was already determined in Rivers and Bousley.
.To view it any other way then places the United States Supreme Court
decisions in Gteat'Northern R. Co. v. SunBurst _Oil Refining Co.

and it's Tine of cases in contradiction to Rivers v, Road-

way Express,Inc. and it's Tine of cases, which clearly do not cont-



radict each other, when viewed with a vigilant eye.
‘Heemstra is a statutory interpretation, which in the light

of Rivers and Bousley is automatically "fu]ly" retroactive for it is
c]ear]y established United States Supreme Court Taw;

"Lal judicial construction of a statute is an authori-

tative statement of what the statute meant before as

well as after the decws1on of the case g1v1ng rise to

that construction.n” .
Rivers v. Roadway Express, Inc., 511 U.S. 298, 312-13,7 114 s.ct.
1510, 128 L.Ed.2d 275 (1975). In 1light of Rivers, the arguement is
that if the Iowa Court's construction of the felony murder statute
under Iowa code is to be construed as the Court declared in Heemstra
that "if an act causing willful injury [and, presumably, terrorism]
as a forcible felony is the same act that causes the victim's death,
the former is merged into the murder and therefore cannot serve as
the predicate felony for felony murder purposes[,l"then, at the time

of Mr. James' trial, the same interpretation of Iowa's felony murder

Statute must app]y'as the United States Supreme Court stated in Riv-

ers: Thus the Towa Appellate Court and Supreme Court's. fadlure ‘to~
recognize Mr. James' claim and grant relief to #Mr. James with respe-
ect to this claim is contrary to"clearly established Supreme Court
Law." In Bousley v. United states, 523 U.S. 614, 633, 118 S.Ct. 1604
140 U.Ed.2d 828 (1998), the Court stated;

"It is well established that "when this court construes

‘a statute, it is explaining it's ’ understanding

of what the statute has meant continuously since the date

when it became lTaw." Rivers v. Roadway Express, Inc.,, 511

511 U.S. 298, 313, n.12, 128 L.Ed.2d 274, 114 sS.ct. 1510

{1994) ., ‘ ' :
This decision by the Supreme Court means that Mr. James could not be
charged with and convicted of felony mufder based on the predicates
"willful injury" or "terrorism in 1ight of the lowa Supreme Court's

‘decision in Heemstra, supra. This decision, moreover, must be fully

retroactive to cases on collateral review under Bousley v. United
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States, 523 U.S. 614, 620, 118 S.Ct. 1604, 140 U.Ed.2d 828 (1998).
Furthermore, the Supreme Court has ekp]ainéd that a state court's
decision is "contrary to" clearly established Supreme Court law "if
the state court confronts facts that are materially indistinguishable
from a relevant Supreme Court precedent and arrives at a result opp-
osite to ours." Williams v. TayTor, 529 U.S. 362, 402-3, 405, 120
S.Ct. 1495, 146 L.Ed.2d 389 (2000).
Thus, this is a miscarriage of juStice and a violation .of
Mr. Jdmes' Fourteenth Amendment Rights to due process and fequal pro-
tection under the law and his Sixth Amendment Right to a fair trial,
that will go on uncorrected should this court not intervene and app]/
B the ruling in Heemstra to Mr. James' case under Rivefs and Bous1eY
resulting in a man Serving the rest of his 1ifé in prison because
his United States Constitutional Rights were violated.
2.)MR.-JKMES' FEDERAL CONSTITUTIONAL RIGHT‘TO DUE PROCESS WAS VIOUﬂ-
TED BECAUSE THE INSTRUCTIONS GIVEN AT HIS TRIA U, AND THE GENERAL
= MERDICT FORM, PERMITTED- THE JURY TO -CONVICT HIM OF FIRST-DEGREE
MURDER AND/OR FELONY MURDER WITHOUT A FINDING AND/OR A SEPERATE
FINDING OF THE ESSENTIAL EUEMENTS ESTABUISHING FIRST-DEGREE MURD-
ER(WILLFULLY - DEUIBERATELY, PREMEDITATEDLY, AND WITH SPECIFIC
INTENT)NOR A rINDING OF THE PREDICATE OFFENSE ESTABLISHING FELONY
MURDER(WILLFUL INJURY OR TERRORISM), THUS POSSIBLY RESTING HIS
CONVICTION ON A PREDICATE FEL'ONY WHICH IS NOT A FORCIBLE FEUNY
(TERRORISM) . .THEREFORE, IT IS IMPOSSIBLE TO DETERMINE WHAT THE JU-
RY UNANIMOUSLY AGREED MR. JAMES‘IS GUJETY OF, OR IF HIS CONVICTION
RESTS UPON A THEORY CONTAINING LEGAL ERROR,RESULTING IN A FUNDAM™
VENTAU MISCARRIAG OF JUSTICE.
ARGUEMENT
In the instant case, Mr. James was charged wifth in the Iowa
District Court with Murder in the First Degree. The charges stated
"that the above-named Defendants willfully, deliberately, and with
premeditation killed Cedric Johnson and/or killed Cedric Johnson

while participating in the forcible felonies of willful injury and/

or terrorism - in violation of Sections 707.1, 707.2(1), and707.2(2)
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of the IowA Code. (CLASS A FELONY)™

Mr. James ch-allenges his conviction and sentence of Tife with
out barole by and Iowa state trial court, contending his federal con-
pstitutional riéht to due process was violated because the instruct-
ions given at his trial, and the general verdict form; pérmitted the
jury to convict him of first-degree murder and/or felony murder wit-
hout a findiﬁg beyond a reasonable doubt of the essential elements
éstablishfng first degree murder, nor a separafe finding of each and
every elemnt , specifically, wi]]fﬁl]y, deliberately, premeditatedly
and with specific intent>; nor a finding beyond a reasonable doubt‘
of the predicate offense(s) establishing felony murder, specffica]]y
wi]ifq] injury or terrorism, which terrorism is not a forcible felo-
ny and thus cqnnot serve ase@ the predicate fé]ony for felony murder
purpoées. Thus, it fs impossible to determine what the jury unanimo-
usly aggreed Mr, James is gyi]ty of, or if his conviction rests on
_a charge or theory Fontainingmlggal error, Mr. James further céntend
ds that this ;o;stftutiona1 error with respect to the jury instruct-
ion in the instant case had substantial and injurious effect or inf-
Tuence in determining the jury's verdiget. As several Courts of Appe-
als have stated;_ﬁThe issue on a habeas challenge to a jury instruc-
tion is wéthenuthe'aélinglinstrhctionbb y itself so infected the en-
tire trial that the resulting conviction violates due ﬁrocess.“ See
Chambers v. Mcbaniel, 549 F,3d 1191(§th Cir. 2008). Mr. Jame§ argues
that‘the jury instruction in the instant case so infected the entire
trial that the resultjng conviction violates due process.

In Uiggins v. Burger, 422 F.3d 642 (8th Cfr. 2004), the court
stated;

"Generally, issues relating to jury instructions in state

court proceedings involve "the application and interpre-
tationof state Taw." Louisell v. Director of Iowa Dept of

Corrections, 178 F.3d 1019,1022 (8th Cir. 1999)(citing



- Estelle v. McGuire, 503 U.S.62, 67-68, 116 U'.Ed.2d 385
112 SWS.Ct. 475 (1991)). An instruction correctly sete
ting forth state law does® not, however, necessarily

"satisfy due process concerns. Id. We may grant hgheas
corpus relief when a "jury instruction constituted 'a

fundamental defect' that resulted 'in a conpiete misca~
“rriage of justice, [or] an omission incon51st§nt nith
rudimentary demands of a fair triasl." Id. (citations

omitted).

Mr. James contends that the jury instructions( see exhibit)
were prejudicia] because they allowed the jury to find him guilty
of Murdgr in the First Degree without finding beyond a reasonable
doubt all of the essential elements of the nffense of ~conviction
(see attached Genéra] Vnrdict Form at Exhibit). Therefore, Mr. Jame rs
‘can show that the"erroneous'jury instruction[sl constituted 'a fun-
damental defect' that resulted in a completé niscanriage of justiice,
for]l an ommission inconsistent with rudimentary demands of a fair
“trial.tw Uouiéeil, 178 F.3d at 1022 (quoting Crump v. Caspari, 116
F.3d 326, 327 (8th Cir.v1§97) and Hil1ll v. United States, 368 U.S.
424, 428, 82 s.Ct. 468, 7 U.Ed,?d 417 (1962)).

Asrln re.Winship,n392,U.S.‘358, 25 U.Ed.2d 368, g0 s.ct.
1068 (1970) makes clear, duevprocess mandates "prbof beyond a reaso-
nab]edeubt,of every~ fact necessary to constitute the crime with
which [theidefendant] is charged." I1d., at 364, 25 |'.Ed.2d 368, 90
S.Ct. 1068.The general verdict returned against Mr., James in this
case does not meet the requirements of due prdcess and goes-against
.the import of Winship's holding. Thus, the constitutionai preblem
Created thereby is fundamental and is inconsistent with the rudiment-
ary demands of a fair trial.

Case law from the Supreme Court, foi]owed by the district
courts and Circuit Courts of Appea1s? makes clear that federal court

generally give rgreat deference to - “the States in defining

TN
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the elements of crimes. However, despite such deference, it must be
recognized that premed%tated murder and’felony murder are alternative
courses of conduct by which the crime of first degree murder may be
established. Under Iowa Code,‘mﬁrder in the first degree is establis-
hed either by wi]lfn11y, deliberately, premed1tated1y, and with a
specific intent to kill; [or] by part1c1pat1ng in a forcible felonp
which, as the pred}cate offense, must be charged in the indictment,
presented to the jufy, and found by 5 jury beyond'a.reason;b1e doubt.
In the instant case, the forcible felony was charged as either Will-
ful Injury or Terrorism, which there is no indication that the jury
found unanimously beyond a reasonable doubt; This is compoundéd-by
the o " 1 fact that Terrorism is not a fbrcib]e fel-
ony, and thus cannot serve as the predicate felony for felony murder
purposes.

In Mr, James' case, the prosecuto# _ set out to convict the
defendant of first degree murder by 'either' of two. d1fferent paths
upremed1tated murder or felony murder. Yet, while these two paths bo*
th lead to conviction for first degree murder, they do so by"diverg-
ent routes" possessing no.elements in common except the fact of a ki-
Tling. Consequent]j, a verdict that simply pronounces a defendent
"guilty" of murdér in the first»dégree provides no clues as to wether
the jury agrees the five elements oprremeditated murder or the two.
elements of felony murder have been proven beyond a reasonable doubt.
And the courts confirm this con&iction without knowing that even a
single element of either of the ways for providing first degree mufd-\
ér, except the fact of a killing, has been found by the majority of
the jury, Tet alone unanimousty. A defendant charged with first degr-

ee murder is at least entitled to a verdict-something the defendfant

In this case c1ear1y did not get, as long as the possibility exists
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that no more than six jurors voted for any one element of first deg-
ree'murder, except the fact of a killing.

The problem is that the Iowa statute_, under a single heading
criminalizes several alternative patterns of conduct,While a stata 15 
free to construct a statute fn this way, it violates due process for
a state to invoke more than one statutory dlternative, each with dif-
ferent specified elements, without requiring the jury indicate on
which of the alternative theories it has based the defendants guilt.
(See Sschad v. Arizona, 501 U.S. 624,111 S.Ct. 2491, 115 U'.Ed.: 1 555
(1991) (Dissenting opinion).

Furthermore, this alternative error extended into the pre-
dicate offense for felony murder, in which two different felonies
were proposed/invoked as the predicate felonies for felony murder
purposes(wﬁ11fu1 injury or terrorism), one of which was not a forci~
ble felony(terrorism). Justiée Carter, dissenting, in State v. Heem-
stra, 721 N.W. 2d 549 (2006) eloquently stated;

"...The present first degree murder statute [pre-1978 law]
refers to only five of the dangerous felonies. If a homo-
cide occurs in the course of the commission ofsome felony
other than the five 1isted, under present law a first degump~
gree murder conviction will depend upon a showing of "pre-
peditation and deliberation."... 566 Yeager, 60 Iowa L.Rev.
at 510-11 )

At the time of both Heemstra and Mr, James' trials the Iowa Code pro-

vided and read; as;

'"...Section 707.2(2) provides; "A person commits murder

in the first degree when he or she commits murder under

any of the following circumstances:...The person kills
another person while participating in a forcible felony.™"
"Forcible felony" is defined as " any felonjous assault,
murder, sexual abuse, kidnapping, robbery, arson in the
first degree, or burgulary in the first degree."

Not only is Terrorism not 1isted as one of the "five dangerous felo-

niesf it does not constitute felonious assault as it could be merely
the pointing of a gun, and the court in Heemstra clearly stated;

"...the problem inherent inthe felony murder instruction
i.e. if the jury found Heemstra pointed the gun at Uyon

intending to cause serious injury and that serious injury
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resulted, it could find felony murder, despite the fact
that the gun pointing was not a forcible felony for purpos-
gmBes of felony murder and without proof of w111fu11ness‘
-deliberation, and premeditation.™
As Terrorism is therefore not a forcible felony, and in this case
the jury retrunned a general verdict of guilty which does not reveal
the basis for the guilty verdict, there's a possibility Mr. James

was wrongfully convicted under a theory containing legal error.There

predicate the jury e

B gl

is no way of determining which theory of
accepted.

A'1 of this is gempﬁunded by (and madé more egregious
by) thé fact that Mr., James' federal constitutiona1_right to due
process was violated by’tﬁe jury instyuctidns given at his hurder
trial, along with the generaTvverdict form, as they permitted the
jury to convict hfm of first degree murder without finding [seper-
ateiy] all the elements. of thﬁt crime; wi]ifui]ness, deliberation
bremeditation, with specific intent: [or] felony murdgr based on
the alleged predicate(s) of "wil]fu]{injuryﬂ-or "terror1sm" See
Chambers v. McDaniel, 549 F.3d 1191 (9th Cir. 2008). The due pro-
cess error in the instant sase is véry much the same as the due

process error in Chambers, supra. In Chambers, the court stated;
"As we did in Polk [Polk v. Sandoval, 503 F.3d 903
(9th Cir. 2007)1, we Took here at "wether the ail-
ing instruction by itself so infected the entire
trial that the resulting conviction v1o]ates due
process,..[T]lhe instruction... must be considered
in the context of the instructions as a whole and
the trial record."” See Estelle v. McGuire, 502 U.S.
62, 72, 112 S.ct. 475, 116 U'.Ed.2d 385 1991){(cita-
tionand internal quotation marks omitted). Other
instructions given at Chamber's trial compounded
the error. For example, instruction No. 26 provi-
ded that"[tlhe nature and extent of the 1nJur1es s
coupled with repeated blows, mayg constitute evid-
ence of willfuliness, premeditation, and deliber
ation." In this instruction, the three seperate el -
ements are collapsed... into one. Instructuion No. 22
further confuses the issue, when it defines second
degree murder as "all other kinds of murder" and
contains no discussion of the lesser intent require-

ment for second degree murdey .
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Additionally, the Chambers court stated;
) "Ouy inquiry. does not end here. Even though a constit-

utional error occurred, Chambers is not entitled to

relief unless he can show that"the error had a subst-

ial and injurious effect or influence in determining

the jury's verdict." 2 Brecht v. Abrahamson, 507 U.S.

619, 637, 113 S.Ct. 1710, 123 U'.Ed.2d 353 (1993). "If

we are in grave doubt as to wether the error had such

an effect, the petitioner is entitled to the writ."

Coleman v, Calderon, 219 F.3d 1047, 1051 (9th Cir. 2000).."
The facts of the instant case, including the jury instructions and
the general verdict form, clearly show that"the error had a substa-
ntial and injurious effect or influence in determining the jury's
verdict." Brecht, supra.

While the Supreme Court's decision in Schad v. Arizona,

501 U.S. 624, 111 S.Ct. 2491, ﬁ15‘U.Ed}2d 5565 (1991) may weigh aga-
inst the arguemeﬁt Mr., James attempts to make here, he invokes the

Supreme Court's holding in Haines v. Kerner, 404‘U.S. 519, 92 S.Ct.
594, 30 LU'.Ed.2d 652 (1972), andasks this Honorable €ourt to consid-
er -the dissenting opinion in Schad by Justice White, with whonm bus-
tices Marsha11, Blackmun, and Stevens joined;“as it précisp1y-makes
the arguement that Mr. James attempts to-make here .

As the Eighth Circuit Court of Appeals stated in Uiggins v.
Burger, 422 F.3d at 650§ "The Due Process Clause protects the accu-~
sed against conviction except upon proof beyond a reasonable doubt
of every fact necessary to constitute the crime with which he is
charged." In re Winship, 397 U.S. 358, 364, 25 L.Ed.2d 368, 90 S.Ct
1068 (1970)."This bedrock,axiomatic, and elementary [constitutionall
principle prohibits the state from using evidentiary presumptions
in a jury charge that have the effect of relieving the state of it's
burden of persuasion beyond a reasonable doubt of every essential

element of the crime." Francis v. Franklin, 471 U.S. 307, 313, 85

L.Ed.2d 344, 105 S.Ct. 1965 (1985)(citations and quofation marks
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omitted), "A criﬁinaj statutory presumption must be regarded as'ir-
rational! or ‘arbitrary?', Awd hence’ﬁnconstitutional, unless it can
at least be said with substantial assurénce that the presumed fact
is more Tikely than not to flow from the proved fact'on which it is
hade to depend.® Ueary‘v. United States, 395 U.Ss. 6, 36, 23$U.Ed.2d
57, 89 s.Ct. 1532 (1969). The Due Process Clause protection announ-
ced in In fe Win;hip, 397 U;S. at 364, is likewise echoed in Jackson
v. Virginia, 443 vu.s. 307, 315-316, 61 U.Ed.2d 560, 99 s.ct, 2781
(199(1979). Iowa's longstanding practise of joining both first degr-
ee premeditated murdef and felony murdek under the same rubric al-
lowing a jusy to find an accussed quilty of murder in the first de-
gree without distinguishing yéther the verdict is based upon their .
belief that the prosecution has prov@n the elements of premeditated
murder_or felony murdgr, and the predicates of willful iﬁjury or te-
_rrorism} should not be permitted to excuse the constitutional due
"Process violation Schad eloquently states occurs on sﬁch occassions,
as in this case, that has deprived Mr. James of a fair trial under
the Sixth Ameéndment to the Constitution.Such egregious violations of
an accussed's rights constitutional rights, especially when overloo-
ked and uncorrected through an appe]]ape process, constitute a fun-
damental miscarriage of justice. With respect to this petition undef
28 U.S.C.S.$ 2254, tﬁe Taw is clear that federa] courts may not gr-
ant a'petition for if a State court has denied the asserted claim
"pursuan% to an independent and adequate state procedural rule...
Unless the prisoner can demonstrate cause for the default and actu-
a4l prejudice as a result of the.a1]eged violation of fedPeral law,
or deponstrate that failure to consider the claims will result in

@ fundamental miscarfiage of justice." Coleman v. Thompson, 501
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v.S. 722, 750, 111 S.Ct. 2546, 115 U.Ed.2d 640 (1991); see also
lee v. Kemna, 534 U.S. 362, 375-76, 122 S.Ct. 877, 151 L.Ed.2d 820
(20082 (2002).
3.)THE UNITED STATES DISTRICT COURT'S "DISCUSSION OF APPLICABLE!I LAW®
RULING ON MR. JAMES' PETITION STANDS IN CONTRADICTION TO WHAT THE
UNITED STATES DISTRICT COURT ALULOWED 1IN DEJONG V. NEBRASKA UNDER
28 U.S.C. 8 2254 (d)(1), AND THE "FACTUAL PREDICATE" ASPECT OF
THAT RULING DECUARING THE IOWA COURT DECISION -IN STATE V. HEEMST-
RA TO BE "A CHANGE -IN THE INTERPRETATION OF LAW" IS NOT ONLY A
RENDERING CONTRARY TO THAT 1IN STATE V. GOOSMAN, IT AUSOSETS»FORTH
AN INNOVATIVE AND UNPRECEDENTED ADJUDICATION.BY A HIGHER COURT -
POTENTIALULY .SETTUING THE DISAGREEMENT AND SUPPORTING MR. JA MES'
ARGUEMENT THAT HEEMSTRA IS MEREUY.STATUTORY INTERPRETATION AND IS
THUS AUTOMATICALLY "FuUUY" RETROACTIVE.THE CONTRADICTTONS BETWEEN
THE COURTS AND CASES HAVE RESULUTED IN A DENIAL OF MR. JAMES' FED:
ERAL CONSTITUTIONAL RIGHTS TO DUE PROCESS AND EQUAL PROTECTION
UNDER THE LUAW.
ARGUEMENT
In Mr. James' "Memorandum of Law In Support of Petition.
Under 28 U.S.C. 2254 For Writ of Habeas Corpus" on page(s) 8-9, he
clearly sets forth'the standard under whic*h he brought his petition,
quoting Dejong v. Nebraska, 2017 U.S. Dist. LEXIS 19528 (February 9,
2017),2.. Section 2254(d)(1) states that a federal court may grant a
writ of habeas corpus if the state court's decision "was contrary to,
or involved an unreasonable aprication of, clearly establish Federal
law, as determined by the Supreme Court of the United States." 28 u.
U.S.C. & 2254(d)(1). A state court aéts'contrary to bTearly establis-
"hed ﬁedera] law if it applies a legal rule that contradicts the Supr-
eme Court's prior holdings or if it reaches a different result from
one of that Eourt's cases despite confronting indistinguishable facts.
" WiTliwams V. Taylor, 529 U.S. 362, 405-405, 120 S.Ct. 1495, 146 .
Ed.2d 389 (2000)....

With regard to the deference owed to factual findings of a

state court decision, section 2254(d)(2) states that a federal court

m s .
3y grant a writ of habeas corpus if a state court proceeding "resul-
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ted in a decision that was based on an unreasonable determinatioh of
the facts in lfght of the evidence presented in the state court pro-
ceeding." 28 U.S.C. % 2254 (d)(2). Additionally, a federal court mu-
st presume fhat a factﬁa] determination made by a state court'ii co-
rrect; unless'the ﬁetitioner "rebut[s] the presumption of correctne-
ss by clear and convinciﬁg evidence." 28 U.S.C.8 2254 (e)(1).;His ar-
guements regarding Heemstra and Ngﬁyen are that they "contradict" or
are "contrary to c1éar1y established Supreme Court taw" as set forth
in Rivers-v. Roadway Express,Inc, and Bousley v. United stafes,supra.
tSee Memorandum of Law...p. 19-20).

The ‘United States District Court in James' case ruled on this
fssue under the Factaul Predicate standard of 2244 because the state __ _ _
in it's arguement transposed this aspect of the issue/petition into
such, in an effort to make a “"catch a11“)cover all bases arguement
in resistance to Mr. James'! issue/petition. So, when the Court ruled,
it adopted the state's perspectixg:of>;he standard the cTaim(;) were
brought under. However, fﬁe>Codf;;§.dnélysis confradicts that of an-
Other court's ruring; in Dejong v. Nebraska, 2017 U.S. Dist.
Lexis 19528 (february 9. 2017), that court set foreth the standard
under which claims such as Mr. James can Ee brought, that is, for st-
ate cou rt rulings téat conradict/ are contrary to clearly establis-
hed Supreme Court law, and are "unreasonable". Mr. James was more th-
an clear in those assertions regarding the abovestated claims, [and]
that he brought them pursuant to cause ﬁnd p;ejudice and miscarriage
of justice exceptions. (See "Memorandum of Law..."p. 24-25, 27, 28-
29) .-

Mr. James' claim(s) were also clealry twofold, which the court

mixed and matched the dual aspect of Mr, James' Heemstra/Nguyen claim.

One aspect was that it was "timely"- however, the other aspect in re-
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gards to Heemstra condtradicting or being "contrary to" Federal law
as as determined by the Supreme Court in kivers and Bousley was brou-
ght under. the standards’as"they were set forth in Dejong v. Nebraska
supra., and as the sort of egregious violation of a defendants finda-
mental U.S. Constitutiona]'Rights, that if uncorrectgd, persists in
a "fundamental miscarriage of justice". (See Memorandum of Law..."
p. 24-25, 28-29). The court never addressed Mr. James' claim under
the standards he brought ié in‘that it ehdeavore;?enCOUCh it all to-
gether in order to lay a Factual Predicate denial on top of it, as
if the only standard it could be brought under was 2244fd)(1)(D);
which again contradicts the standard set forth for such claims as Mr-
James' set forth in Dejong v. Nebraska, supra.

Then, after having conducted and set forth a rational ana-
lysis of the ruling in Heemstra, the United States District Court so
91oquent]y adjudicated that the ruling in Heemstra was "a change in
the»[intgrpretaﬁigiqrqf 1awﬂ"(émphasis mine), which is clearly "conf
ﬁltf5r§f£6; whatrth; ioWaTcourts have'1ong held the ruling to be, that
is, "a substantial thange in lTaw", Clearly these are two different
rationé1izations and deductions, as a cha nge in Taw and a change in
inferpretation are two completely different things. The one must nec-
essarily "abolish" jit's predecessor, while the other merely catapulss
it's meaning across what already exists without linguistic-construct

modification therein. Thus, the District Court's ruling contradicts

that of Goosman v. State, etc... as set forth earlier in the petition

A "change in the interpretation of Taw" does not have to fall
or be brought under the "Factual Predicate subsection when the court
is addressing "statutory interpretation" [and] when the court deems

- that change to be something other than what the Supreme'00urt says

such is in one of it's prior holdings



it is already w¢11 estab]ished in Riversvv. Roadway Express, Inc., 511
u.s. 298, 313, n.12, 128 L.Ed2d 274, 114 S.Ct, i519 (1994) and Bous]éy
v. United States, 523 U.S. 614, 633, 118 S.Ct. 1604, 140 L.Ed.2d 828

(1998)thats statptory interpretations are automatically retroactive,

thus lending to them their own form of resolve when the Supreme Codrt
stated,ift Bousley," It is well established that when this court const-
rues a statute, it is explaining it's understanding of what the statu-

te meant continuosly since the date it became Taw."Rivers v. Roadway

Express,Inc., 511 U.S. 298, 313, n.12, 128 L.Ed.2d 274, 114 S.Ct, 1510

(1994)." A cldim brought under 'statutory interpretation'retroactivity
does not have to be brought under the "Factual Predicate" subsection,
fhey automatically go into effect on their own merits énd points of
lTaw uniquely constrcuted to address them, in their own uniformity.fhus
the court erred in it's analysis. /
Al1so, thg courts adjudication is more than an affitpatigﬁiof.theﬂ
‘merit o% Mr;iJaﬁés'vc1aim that Heemstra igtnothing more.thgn aﬁ"étatu;
tory interpretation® and fs automatically retroactive under Rivers and
Bous1ey. And if potentially gives rise to a new issue of 'what the He-
mstra.ru1ing is' and a new date from which "a particular class of cas-
es" may seek some typé of relief thereupon. For the court stated it is
"a change in the [interpretation] of iaw" rather than 'a substantial
change in -Taw', which are two completely different things in essence,
as a change in the way a law is interpretatted does not neceésari]y
mean the law was changed at a]l, and just may read exactly the way it

read before the way it was being interpreted changed.
‘The- United States District Court is a Federal court, a hjgber»

court, and thus it's analysis ppieptia]?y;sétigps-thggﬁiﬁjﬂreement-pn
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"exactly what the ruling in Heemstra is;: if_not, it does demonstrate
‘there's substance to Mr.vJames' cl aiﬁ, to say thelleast, as that coe¢
urt's adjudicé&tion is more than an affirmation of Mr. James' cla{m, |
since it is well established that only the legislature can s&¥ forth
"new law".

Heemstra merely pertained to the courts’ éonstruance of tﬁe
Felony Murder  -rule and mergef doctrine, not the statute's founding
consﬁruction. Although it changed the way Iowa interpreted the felony
murder statute regarding the useof Willful Injury as a predicate fel-
ony for felony murder, it [o0o]lnly intérpreted_the statute, which it dig
not change. Heemstra's issue was the intepretation of the statute al-
Towed the jury to be instructed on a defective fe10ny murder instru-
ction, which in turn allowed him to be found .guilty of murder with-
out a finding of the essential elements of that crime; andvthat is
clear from what the Supreme Court acknowledged Heemstra's lawyer to
have objecfed to, thch the court saiﬁ was, "sufficignt to alert the
courf ig the prob1em”%nherent in tHe fe]ony murder instrucé{on..;".
His issue was not merger doctrine, the merger doctrine merely became
pivotal in the courts analysis and rationale because it contains
the principles the legislature intended wou]d providevuniformity to
the laws and statutes. Thus, fhe rule announced in the case was as
the United States District Court stated, merely "a change in éhe int-
erpretation of Taw". Immediately after stating ft's ho1djng, the He-
émstra courf stated, "in reaching this conc]usion,'we agree that we
should not attribute to the legislature an intent to "create [] an
ever-expanding felony murder ru]e"'by_characterizing every willful
injury as a forcible felony for felony murder pnrposeg". Thatbhd1d-

ingR was very clear of the boundaries it intended to keep, based on

the objections Heemstra made in trial, which preserved the issue in
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the fir;t place, to the jury instruction and general verdict form.
"In essence, there was no 'change' in the pre-existing statutory
Tanguage, there was the establishment of a what is to be "charact-
erized")(or interpreted) as an act sufficient to serve as the predic-
ate felony for felony murder. This was clarification, and clarifica®-
tion is not necessarily evolution, whiéh,even if we are to say it
was then we first have to acknowledge that the statute was vague and
overbroad, otherwise there wbu1d never have been a need for clarifi--
cation, interpretation, characterization, nor "evolution",

Now, in regards to Nguyen, when the petitioner filed his
Heemstra claim in 2006, the state argued tha&t on page 22 of it's
"Brief And Conditional Notice of Oral Arguement”§ in James v. State,

No. 08-0021({2009)(before the supreme court);

“The Iowa Supreme Court has provided that the rule adop-
ted in Heemstra does not apply to cases, like applican-
t's case, which became final before Heemstra was decid-
ed...His claim based on the independent felony rule 1is
not a claim which could not have been raised within the
three year period. Such claims were available to be rai
sed, and were raised, before his conviction...As appli-
cant's claim is not based on a ground of fact or law
which "could not “have been raised within the appli-

cable time period,"his applicartion did not fall within
the exception to the statute of Timitations."

. However, the Iowa Diétrict court stated in it's "order"™ on Mr. ﬁames'
Case regarding his Nguyen claim in 2014 James v. State, No. pCCE76188

(2014); .

"The applicant fundamentally misreads Nguyen in this re-
gard. A11 that case holds is that the Heemstra decision
was a new ground of law that could not have been urged
in the first three years after Nguyen's conviction, but
afforded him the opportunity to use it as a basis for
seeking postconviction relief outside the limitations of

822.3, where that relief was being sought within three
years of Heemstra decision.® ‘

This clearly contradicts what the court ruled [and] the state argued
in Mr. James' case. Nguyen was convicted in 1999, Mr. James was con-

victed in 2000.If the Heemstra holding allows for Nguyen "to use it



as a basis for seeking postconviction relief outside the Timitations
of 822.3 where the relief was being seught within three years of the
Heemstra decision", then why does ft not allow Mr. James to do the
sAMe, when he was convicted merely months after Nguyen, and filed his
postconviction application seeking retief under the Heemstra decision
within 30 days of the Heemstra ruling? That ruling inNguyen js ezact-~
1y why Mr.. James had to ff1e that petition ahd did file that petit{on,
because it ruled it could be done after the courts‘ and state eloque-
ntly stated in Mr. James' case that it could not.That is a clear vio-
Tation of the Equal protection clause of the United States Constitut-
boe and Mr., James' right to due process under the Fourteehth.Amendme-
nt thereof. He should have been afforded the same opportunity to seek
post conviction relief just as nguyen was.

There afe way too many contradictions between the cases,
codrts and.in Mr. James; case in regards to the way these rulings and
decisions are be1ng applied. They have been app11ed in an unreasonable
fash1on as they are contrary to oneranother in the 6 d1fferent cases
listed, i.e. Heemstra, Rivers, Bousley, Goosman, Nguyen, Graves,and
then those in his and Dejong; which allows him to come in under the

standards of 28 U.S.C. § 2254(d)(1) and (d)(2), according to Dejong .

V. Nebraska,supra.

4. )MR. JAMES' PETITION IS ENTITLUED TO EQUITABLUE TOULUING UNOER BOTH
COLEMAN V. THOMPSON AND HOULUAND .-V. FLORIDA : HE IS ALUSO ENTITLED
TO EQUITABUE TOULING UNDER COULTER V. KELLUY.AND EGERTON V. COCKREUU
ARGUEMENT
IN JUNE OF © 12000, Mr. James filed a direct appeal to the
Iowa Court of Appeals, which was affirmed on or about July 18,2001,

Mr. James timely appealed to the Iowa Supreme Court. While that app-

eal was still pending , Mr. James filed a postconviction app]icatioq

’
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which was diémissed on August 31, 2001 because it was filed while
Mr. James' appeal was still pending in thé ITowa Supreme Court. The
cnurt admonished Mr. James tnat he could only have one action pending
and therefore he must make a choice between which of.the two he wish-
ed to proceed on. It did not inform Mr. James -that he had another op-
tion, wnich was to stay the action, untif'his-appeal in the Supneme
Court had been ruled upon, which it was it's duty to do since it took
upon itself to notify him of his options. The fact that Mr. James had
filed two actions at once in different courts was enough for the cou-.
rts tn deduce he needed the aid of counsel on the matter, whicn‘it al-
so failed to provide himwith .

Mr. James filed that postconviction action while his dfrect
appeal was still pending because of his misunderstanding of the AEDPA
and inability to reconcile the Iowa statutes with it. The AEDPA sta-
tute of limitations gives one year to file for Habeas Corpus, however -
the Towa statute allows one three years to file a postconviction rel-
féf app]icéfion. In‘the twownoctrines the court of direct reviéw is
referred to in different terms, and the timeframes‘for filing seeming-~
1y overlapped. So due éé the fact‘that Mr. James wasnt sure ifthe two
Courts referred to as direct review and further review were the same,
nor which action must be filed first and when thé statute of l1limita-
tinns would begin, he sfmp]y filed his postconviction action in order
to "stop the clock"™ on his habeas corpus statute of lTimitations, in’
order to preserve ‘his rights thereto. He was ignorant of the 1éw, com-
p]ete1y, as he didnt even know two actions couldnt be filed at once;

After giving Mr. James the ultimatum the court gave nim of
dismissing one and proceeding with one; or both would be dismissed,

Mr. James naturally chose to proceed with his appeal in the Supreme

Court to ensure his remedies were properly exhausted. The cewrt then
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informed Mr. James that his postconviction action would be dismissed
and he should "wait" until he recieved notice o0f a decision that his
appeal had been ruled upon before he filed another one. Following
that specific instruction of the couft, Mr. James "waited". Mr. James
case is indistinguishably material to that of Coulter v. Kelley,871
F.3d 612, 2017 US App. lUexis 17775 in which the court stated;

"...Coulter's state petition ahd been pending for almost

8 years, and it was reasonable for him to believe it mi-

ght remain pending for a bit Tonger. Without any indica-

tion from the state court that his petition had been re-

solved, Coulter was exercising reasonable diligence by

continuing to wait. Cf. Holland, 560 U.S. at 650("The

'flexibility' inherent in 'equitable procedure!' enables

courts 'to meet new situations that demand equitable in-

tervention and to accord all relief [871 F.3d 627] nece-

ssary to correct particular dinjustices."? (alterations «

omitted)(quoting Hazel-Atlas Glass Co. v. Hartford-Empire

Co., 322 U.S. 238, 248, 64 S.ct. 997, 88 L.Ed.2d 1250, 19

1944 Dec. Comm'r Pat. 675 (1944)) )
Mr. James' diligence was twofold, first of all he followed the court's
~direct orders to "wait", secondly, he took the initiative himself to
file a postconviction application during which the court itself told
him his appeal was still pending- so there was no need for Mr. James
to do anything more than what he done and was instructed to do in or-
der to meet the reasonable diligence standard set forth above, for
that standard merely requires that he "waitn.

Mr. James was palced in the Death Row building( an o0l1d con-
demned cellhouse which decades before had been closed down by court
order and abolishment of the death penalty in Iowa) in Sept. of 2001.

While he was in that building, his appeal had been ruled upon Oct. 31
2001. However, notice of the decision was never delivered up to Mr.-
~James because "Post Orders" were issued to all officers who entered
the building "not tb give the inmates anything" nor to even "go onto

the tier".Thus Mr.,James [never] recieved notice of that decision to

this day because the officers never delivered it up to him.Therefore,
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Mr. James' wait continued on until 2003, when he was notified by an
inmate that he saw his appea]vhad been denied in the newspaper. So
the Correctional 0fficers actions of not delivering up to Mr. James
his notice of a decision constitutes an "impediment" created by state
action, i.e. the "Post Orders" given to the officers, and their sub-
ordination thereto. Thsu, Mr. James had no reason to believe that fil-
ing was "necessary or ripe", Mr. James is xhusp entitled to Equkab]e
Tolling under "Delayed Notice";

" Equitable Tolling is available to address delayed notice

that Teads a prisoner to believe that filing was not necer~

ssary or ripe, but 28 U.S.C. § 2244(d)(1)(B) requires state

actio&n that actually prevents filing. The section would &

apply, for dinstance, when state prevents a prisoner from

sending mail to the court, or perhaps when a prison law 1i-

brary refuses to furnish essential legal materials..."

Coulter v. Kelley, 871 F.3d 612,(20170(8Bth Circuit 2017)
Which all of the abovestated the officers did, as. inmates in the Death
Row building were not allowed to send mail out and obviously not to
recieve mail form the courts. The Taw library also was not allowed to
send anything to that unit, there was no law library set up in that
unit and no program was ever established for the Death Row unit inmat-
es to recieve essential legal materials from the Taw library in gene-
ral population.Al11 of the above is a violation of the United States
Constitution and Federal Law, which resulted in Mr. James being denied
his due process guarantee.; .

"A state's failure to provide the materials necessary to ot

prisoners to challenge their convicitons or confinement e

constitutes an "impediment" for purposes of invoking 28
U.S.C.S. § 2244(d)(1)(B).Egerton v. Cockrell, 334 F.3d 433

-1

433;U.S. App. LEXIS 11766 _
The complete absence of a law library is to appraise prisoners of the-

ir rights violTates the First Amendment right, through the Fourteenth
Amendment, to access to the courts.(see Egerton v. Cockrell, supra.).
This "impediment"™ or "state action" also caused Mr. James to Miss his

Certiorari and original filing deadline/ one year statute of limitat-

ions, as he did not find out until the beginning of 2003, a few month

after it ran jt's tol11,Lhis da11 constitutes "extra ordinary circumstancesgn
. ess
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"To recieve equitable tolling, a petitioner must show (1)

that he has been pursuing his rights diligently, and (2)

that some extraordinary circumstance stood in his way!'

and prevented timely filing. The diligence required for

equitable tolling is reasonable diligence, not maximum

feasible diligence." '

"To secure equitable tolling, a petitioner also must show

that the extraordinary circumstances caused him to miss

the original filing deadline..." Coulter v. Kellgg, 871

F.3d 612;U.5. App.UEXDS 17775
Thus, Mr. James 1is entitled to equitable tolling from Oct. 31, 2001 to
February(it's end) 2003, when he became aware of the appeal decision by
fnmate;

"28 U.S.C.S.% 2244 (d)(1)(B) provides, in relevant part

that the limitations period begins to run on the date

on which the impediment to filing an application creatvex dmp

ted by state action is removed, if an applicant was

prevented from filing by such state action."Egerton v.

Cockrell, 334 F,3d 433; U.S.App. LEXIS 11766 (2003)

Wifhin a matter of a month and a half of becoming aware -of that

decision, Mr. James filed his April 2003 action.

"(petitioner who filed habeas petition within one month

of allegedly .recieving delayed notice pursued rights

with diligence.)" Phillips, 216 F.3d at 511.
That action remained pending until Sept. 8,2006, procendendo was issued
Sept. 12,2006.Thus, nd more than one month can be said to have passed.
on his statute of limitations.

On Oct. 2, 2006-within a month and a half of the Heemstra
ruling-Mr., James filed his postconviction action seeking relief under
the Heemstra dedision( which puts his action well within three years of
Heemstra's). While that action was pending Mr. James filed an amendment
thereto on "The Jones Affidavit"™ issue. His Heemstra claim was denied
and procedendo was issued on June 26, 2009; hoWever, the jones dffidavit
amendment survived ‘and was reversed and remanded. Therefore that action
actually remained pending until proit was denied and procedendo was iss-
ued on June 10, 2011. The Jones affidavit was raised under Newly Disco-

vered Evidence, and Heemstra was raised under a new ground of fact of

Taw,822.3 of the Iowa Code.Both of thesew&re thus filed timely, and the

State already acknowledged that the statute of limitations can restart
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on the Jones affigavit, as did'the United States District Court on

p. 6 of it's "order Granting Motion To Dismiss".In 2013 the Iowa Su-
preme court ruled in Nguyen v. state;.829 N.W. 2d 133 (Towa /2013)

that Heemstrafafforded him the opportunity to use it as a basis for ¢
seeking postconvictioh,re1ief outside the limitations of §22.3, -where
that relief was being sought within three years of the Heemstra decision
Id. at 186, 188. Thus, undaer the EqualiProtection clause of‘fﬁe Federal
Constitufion, Mr. James' must be provided the sa%e opportunity- thus

e@dllowed in.,

his Heemstra is timely, and shouldve heen

Within 10 days of that decision Mr. James filed another

-postconviction, which remainéd pending until Feb. 2, 20%2. Thus, up
until this point, nb more than 75 days can be said to have tolled on
his 1Timitations period.

Mr. James had been housed in the Federal Bureau of Prisons
as a state prisoner for three and a half years now with no acéess to
state 1éw, neverthéTess, he filed his 2012 action in order t0'exhau$t
siate remedieé bébause he had been held for 6 and a half years in Ad-
ministrative segregation housing units withvno access to state Taw. W
what He did get, he recieved from his loved one Ms. Stacy Cannonsajd.
(This is in regards to his last years in state prison.) As he intended
to file habeas, he hade a effort to exhaust his rmedies in state, with
what he had.

In 2013 the Courts made the ruling in nguyen, which took Mr.
James Time to retriev, but because they allowed Nguyen in on the same
ground tﬁey told Mr. James he could not come in under, he had to file
his 2014 action, in order to give the stéte the oppotunity to address @
the issue he was bringing under Equal Protectionlunder the lTaw, to be

afforded the same right as nguyen regarding his Heemstra claim.This ac-

tion remained pending until @March 27, 2017 because the courts could
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not get the transcripts to proceed with the action, and actually di semd
missed it at one‘point, only to reopen it once the court reporter pro-
vided the tfanscripts. This took a year, not to mention that it took
6 months for Mr. James to even gef a copy of fhe notice of the deci s-so
ion in the district, which he only got because Ms. Cannon,a loved one,
went a purchased it for him and had the clerk of coﬁrt'resend it.The

Supreme Court acknowledged this delayed notice "due to the paperwork
filed" by Mr. james and allowed him to proceed on a delTayed notice of

appeal; , .
"A significant state crateddelay in providing a prisoner

with notice that his state judgement of conviction has
become final amounts to extraordinary circumstances bey-

ond a prisoner's control which can equitably toll the mEmEs
AEDPA statute of -limitations if the prisoner has pursued

his rights diligently™ Earl, 556 F.3dat 723-24,.

Thus, it has been both proven and acknowledged by the Supreme Uourt.

that Mr. James' notices have been delayed. This caused his Tast actiobn
.to remain pending for years, on top of the fact he had no access to
state law because the state fajled to make the necessary arrangements

upon hou51ng him in federal prisons; - o R -

"A state's failure to prov1de the materials necessary
to prisoners to cha]]enge their conviction or confin-
emeet constitutes an "impediment™ for purposes of &
invoking 28 U.S.C.S. 8 2244(d)(10(B)",,

"The absence of all federal materials from a prison law
Tibrary (without making some alternative arrangements

to appraise prisoner's of their rights) violates the FRESD
First Amendment right, through the Fourteenth Amend-

ment, to access to the courts."Egerton V. Cockrell,supra.

Thus Mr James is entitled to to]liné because of delayed notices, not
being provided legal essentials in criticé] times, and being housed 1in
units with no property at all, including legal work and stationary(i.e.
in 2001-2002, the Death Row building and Uﬁit 318 agnd 220)and still to
this day he does not have acces to state law to prepare his actiong

for this writ; nor did he for hébeas-which he still needs as he is a

stgpate prisoner.Holland v. Florida 560 U.S. 631,648 (2010) makes clear

that the one year clock may be stopped or "to11éd" for equitable reason



lnotap]y when "extraordinary ciﬁcumstances" preVent a prisoner from
filing his @& federal petition on time. Id. And, "when a habeas pe-
titioner défau]ts his federal glaims in state court pursuant to én
independent and adequate state procadurai rule, federal habeas re-
~view is barred unless he "can demonstrate cause for default and ac-
tué] prejudice as a result bf the alleged violation of federal Taw,
or demonstrate that failure to consider the claims will result in a
fundamental miscarriage of justice.'".Co1eman v. Thompson, 501 U.S.
722, 750-51, 111 S.Ct. 2546, 115 L.Ed.2d 640 (1991).

Mr. James has clearly demonstrated "extraordinary circumstances”
and that a failure to.consider:his(c1aims will resuit in a fundamen-
tal miscarriage of justice. |

CONCLUSION

WHEREFORE, he prays this court wi1] grant his writ on the
merits of his claims, vacate s QMBhissentence, reverse and dismiss
his conviction and prosecution under the facts and legal arguements
presented. |

Date; December @31, 2018.

Respectfully Suhmitted,

2.



