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Nelson Cobas, a pro se Michigan prisoner, appeals a district court order that denied his
Federal Rule of Civil Procedure 60(b)(6) motions to set aside and for relief from the district
court’s judgment that denied his petition for a writ of habeas corpus filed pursuant to 28 U.S.C.
§ 2254. Cobas moves this court for a certiﬁéate of appealability (“COA”) and for leave to
proceed in forma pauperis.

In 1991, a jury convicted Cobas of first-degree murder. He was sentenced to life
imprisonment without the possibility of parole. The Michigan Court of Appeals affirmed,
People v. Cobas, No. 147350 (Mich. Ct. App. Dec. 15, 1994), and the Michigan Supreme Court
denied further review, People v. Cobas, 539 N.W.2d 375 (Mich. 1995) (table). |

On April 10, 1997, Cobas filed a nunc pro tunc motioh for an evidentiary hearing. In a
letter dated May 1, 1997, the trial court informed Cobas that his motion was denied. The trial
court then, on September 15, 1997, entered an order stating that it denied Cobas’s motion on the
ground that he failed to show that he was entitled to relief under Michigan Court Rule 6.508(D).

Cobas did not appeal. ”
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On May 18, 1999, Cobas filed a motion for relief from judgment, which the trial court
denied on the ground that it was an impermissible second or successive motion for relief from
judgment under Michigan Court Rule 6.502(G). The Michigan Court of Appeals dismissed
Cobas’s appeal on May 25, 2000, reasoning that it lacked jurisdiction to hear an appeal from an
order denying a second or successive motion for relief from judgment. On August 3, 2000, the
Michigan Supreme Court denied Cobas.’s application for leave to appeal as untimely.

In October‘ 2000, Cobas filed a § 2254 petition, which the district court dismissed as
time-barred bybthe one-year statute of limitations set forth in 28 U.S.C. § 2244(d). In particular,
the district court explained that, because Cobas’s conviction became final prior to the enactment
of the Antiterrorism and Effective Death Penalty Act (“AEDPA?”), the one-year limitations
period applicable to his habeas petition began to run on April 24, 1996, the date of AEDPA’s
enactment. The 'limitations period was tolled when Cobas filed his motion for an evidentiary
hearing on April 10, 1997, and it restarted, at the latest, on August 3, 2000, when the Michigan
Supreme Court rejected Cobas’s application for leave to appeal the denial of his second or
successive motion for relief from judgment as untimely. From that date, the district court
explained, Cobas had fourteen days—or until August 17, 2000—to file his habeas petition (i.e.,
because there were fourteen days remaining after the limitations period began to run on April 24,
1996, and before it was tolled from April 10, 1997, to August 3, 2000). .Because Cobas filed his
petition in October 2000, after the limitations period had expired, the district court dismissed it
as untimely. This court affirmed. Cobas v. Burgess, 306 F.3d 441 (6th Cir. 2002).

In June 2017, Cobas filed a Rule 60(b)(6) motion to set aside the district court’s judgment
dismissing his October 2000, § 2254 petition. Cobas claims that the trial court “applied [the]
wrong . . . rule” when it denied his post-judgment motion for an evidentiary hearing. According
to Cobas, he was “mislead [sic]” by the trial court’s ruling and, as a result, the trial court’s ruling
constituted an “impediment” to timely filing his habéas petition insofar as it prevented him filing

an appeal that would have tolled the limitations period.
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In September 2017, while Cobas’s first Rule 60(b)(6) motion was pending, he filed a
second Rule 60(b)(6) motion for relief from judgment. Cobas seeks to reopen his §2254
proceedings, claiming that the trial court erred when it denied his motion for an evidentiary
hearing under Michigan Court Rule 6.508(D) because it did not specify a reason for its decision.
- Cobas appears to argue that, because of the trial court’s error, the district court should not have
relied upon the trial court’s judgment to determine that his § 2254 petition was barred by the
statute of limitations. In an afﬁdavit in support of this Rule 60(b)(6) motion, Cobas claims that
the district court erred in applying AEDPA’s one-year statute of limitations; it appears that
Cobas argues that the limitations period was indefinitely tolled on April 10, 1997, when he filed
his motion for an evidentiary hearing in the trial court. Finally, in a memorandum in support of
this Rule 60(b)(6) motion, Cobas claims that the district court improperly applied AEDPA’s one-
year statute of limitations because his conviction beéame final before enactment of AEDPA.

The district court denied the motions and declined to issue a COA. The district court
reasoned that Cobas did not file the Rule 60(b)(6) motions within é “reasonable time” after entry
of judgment, see Fed. R. Civ. P. 60(c)(1), and that he failed to show any exceptional or
extraordinary circumstances to justify relief from judgment.

Cobas now moves this court for a COA. Cobas first argues that because a “procedural
bar never was raised” when the trial court denied his motion for an evidentiary hearing, he was
prevented from filing an appeal, which, consequently, “prevented . . . application of [the]
limitations period.” He also claims that he was unable to appeal the trial court’s denial of his
motion for an evidentiary hearing because he “was unable to understand, write, or read the
English [l]anguage” at that time. Cobas also reiterates his argument that the district court
improperly applied AEDPA’s one-year statute of limitations, adding that, pursuant to Rule
60(b)(4), the district court’s judgment dismissiﬁg his habeas petition “is void because [it] was not
based on § 2244(d)(1) because the AEDPA of 1996, is not retroactively applicable” to his case.

To obtain a COA, a petitioner musf make “a substantial showing of the denial of a

constitutional right.” 28 U.S.C. § 2253(c)(2). Because Cobas appeals the denial of his Rule
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60(b) motions, he must demonstrate that jurists of reason “could debate whether . . . [the
motions] should have been resolved in a different manner.” SlackwmMcDanielz529<xS=4737
4847(2000).

Reasonable jurists could not debate the district court’s determination that Cobas’s Rule
60(b)(6) motions were untimely. A Rule 60(b)(6) motion “must be made within a reasonable
time.” Fed. R. Civ. P. 60(c)(1). Over fifteen years 1_1ad elapsed from the district court’s
judgment denying Cobas’s § 2254 petition until he filed his Rule 60(b)(6) motions challenging
the judgment, and this court has held that the filing of Rule 60(b)(6) motion three years after the
filing of the district court’s judgment did not satisfy the “reasonable time” requirement of Rule
60(c)(1). See Ohio Cas. Ins. v. Pulliam, No. 96-6522, 1999 WL 455336, at *3-4 (6th Cir. June
23, 1999). Cobas’s argument in his motion for a COA that the relief that he requests is timely
because he seeks to invoke Rule 60(b)(4) is unavailing: Rule 60(b)(4) motions are subject to the
same “reasonable time” requirement as Rule 60(b>(6) motions. See Fed. R. Civ. P. 60(c)(1).

Reasonable jurists also. could not debate the district court’s conclusion that Cobas failed
to demonstrate “extraordinary circumstances” to justify relief uﬁder Rule 60(b)(6), WHich “rarely
occur in the habeas context.” Gonzalez v. Crosby, 545 U.S. 524, 535 (2005). The district court
determined that, although the trial court’s orders on his motion for an evidentiary hearing were
“brief and perfunctory,” they did not prevent him from seeking clariﬁcation of or appealing the
orders. Thus, the district court concluded, the trial court did not create an “impediment” to filing
a habeas corpus petition—much less an impediment that ran afoul of the _Constitution or federal
law. See 28 U.S.C. § 2244(d)(1)(B) (providing that the one-year statute of limitations begins to
run when the state-created impediment, which is “in violation of the Constitution or laws of the
United States” and which prevented the petitioner from filing a }Setition, is removed).
Reasonable jurists could not disagree. See Colwell v. Tanner, 79 F. App’x 89, 93 (6th Cir. 2003)
(explaining that; for a petitioner to avail himself of § 2244(d)(1)(b), “the state [must] impede the

petitioner in some fashion™). -
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The district court also rejected Cobas’s argument that AEDPA’s statute of limitations is
inapplicable to his case, reasoning that Cobas filed his petition in 2000, more than four years
after AEDPA became effective. AEDPA applies to all habeas corpus petitions filed after the
effective date of the legislation. SeexLindhzvMurphy;=521=1J:8:+3205:336:997). This is true
e\}en if a petitioner’s conviction became final before enactment of AEDPA; although, in that
scenario, AEDPA’s one-year limitations period begins to run on April 24, 1996, the date of
AEDPA’s enactment. See-Ross:vBerghuiss=417-F3dx5525554:(6th:€ir-2005). That is precisely
what occurred in this case. No reasonable jurist therefore could debate whether Cobas’s Rule
60(b)(6) motions should have been resolved in a different manner.

In_his motion for a COA, Cobas argues that “exceptional” circumstances excuse his
untimely habeas petition—namely, that glue to his inability to “understand, write, or read the
English [I]anguage,” he was unable to appeal properly the trial court’s denial of his motion for an
evidentiary hearing. Not only did Cobas fail to raise this argument in either of his Rule 6Q(b)(6)
motions, but this court has already considered and >rejected this argument. When affirming the
district court’s dismissal of Cobas’s § 2254 petition as untimely, this court held that Cobas was
not entitled to equitable tolling of the statute of limitations because his alleged lack of
proficiency in English did not prevent him from accessing the courts or filing his petition in a
timely manner. See Cobas, 306 F.3d at 444, Cobas therefore has failed to make a substantial
showing of the denial of a constitutional right.

Accordingly, this court DENIES the motion for a COA and DENIES as moot the motion
for leave to proceed in forma pauperis.

ENTERED BY ORDER OF THE COURT

Ao

Deborah S. Funt, Clerk
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Before: McKEAGUE and STRANCH, Circuit Judges; HOOD, District J udge.-*

Nelson Cobas, a pro se Michigan prisoner, petitions for rehearing of our July 13, 2018,
order denying his motion for a certificate of appealability. We have reviewed the petition and
conclude that this court did not overlook or misapprehend any point of law or fact in denying
Cobas’s motion for a certificate of appealability. See Fed. R. App. P. 40(a)(2).

Accordingly, the motioh to amend the petition for rehearing is GRANTED and the

petition for rehearing is DENIED.

ENTERED BY ORDER OF THE COURT

LA

Deborah S. Hunt, Clerk:

"The Honorable Joseph M. Hood, United States District Judge for the Eastern District of -
Kentucky, sitting by designation. ' '
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
NELSON COBAS,
Petitioner,
V. ot Case No. 2:00-cv-74647
Honorable Denise Page Hood
MARY BURGESS, | '
Respondent.

OPINION AND ORDER
DENYING PETITIONER’S MOTION TO SET ASIDE PREVIOUS
JUDGMENT [58], DENYING PETITIONER’S MOTION.FOR LEAVE
TO PROCEED IN FORMA PAUPERIS [59], AND DENYING
- PETITIONER’S MOTION FOR RELIEF FROM JUDGMENT [71]

This habeas corpus case under 28 U.S.C. § 2254 has come before the Court
on petitioner Nelson Cobas’ post-judgment motions (1) to set aside the Court’s
judgment in this case, (2) to pro;ecd in forma pauperis, and (3) for relief from the
Court’s judgment. As explained more fully below, the dispositive motions are
untimely and also meritless, and the motion to proceed in forma pauperis was
unnecessary. The Court, th;:refore, will deny all three motions.

I. BACKGROUND
Petitioner was convicted of first-degree murder in 1991 and sentenced to life

imprisonment. His direct appeal ended on September 13, 1995, when the

Michigan Supreme Court denied leave to appeal. See People v. Cobas, 450 Mich.
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862; 539 N.W.2d 375 (1995) (table). {On April 10,1997, Petitioner filed a mo‘g@\r}j

fnunc protuncfor an_evideritiary hearing in tHe state trial court! {The trial court>
- S —— 2 "

i
R

defied i mofion, but Petitioner did 1ot appeal the {rialcourt’s decision?

On May 18, 1999, Petitioner filed a motion for relief from judgment. The
state trial court denied the motion because it was a second or successive motion
under Michigan Court Rule 6.502(G). On May 25, 2000, the Michigan Court of
Appeals dismissed Petitioner’s appeal from the trial court’s order on the ground
that the court lacked jurisdiction to hear an appeal from a second motion for relief
from judgment. On August 3, 2000, the Michigan Supreme Court rejected
Petitioner’s application for leave to appeal as untimely.

On October 3, 2000, Petitioner commenced this action. The Court dismissed
his habeas petition withzprejudice:because-it was barred by the one-year statute of
limitations set forth in the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA). See 28 U.S.C. §2244(d)> The United States Court of Appeals for the
Sixth Circuit affirmed this Court’s decision, see Cobas v. Burgett, 306 F.3d 441
(6th Cir. 2002), and on April 21, 2003, the United States Supreme Court denied
Petitioner’s petition for a writ of certiorari. See Cobas v. Burgess, 538 U.S. 984

(2003).
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Petitioner filed a second petition for the writ of habeas corpus, which
another judge in this district transferred to the Federal Court of Appeals for the
Sixth Circuit as a second or successive habeas petition under 28 U.S.C. §
2244(b)(3)(A). See Cobas v. Howes, No. 2:06-cv-11560 (E.D. Mich. May 2,
2006). The Sixth Circuit Court of Appeals denied Petitioner’s request for leave to
file a second or successive habeas petition. See In re Nelson Cobas, No. 06-1646
(6th Cir. Oct. 24, 2006). Petitioner filed a third habeas corpus petition, which was
also transferred to the Sixth Circuit as a second or successive petition. See Cobas
v. Howes, No. 5:08-cv-10516 (E.D. Mich. Feb. 11, 2008). The Sixth Circuit
denied leave to file a second or successive petition. /n re Nelson Cobas, No. 08-
1171 (6th Cir. Oct. 23, 2009).

Petitioner has also filed a number of post-conviction applications .and
motions in this case. In 2008, he filed an application for habeas corpus relief,
which the Court tgansferred to the Sixth Circuit Court of Appeals as a second or
successive habeas petition. See Docket No. 41, filed Sept. 9, 2008. The Sixth
Circuit denied Petitioner’s subsequent motion for an order authorizing this Court to

adjudicate his second or successive habeas petition. See In re Nelson Cobas, No.

08-2471 (6th Cir. Apr. 29, 2009).
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In 2013, Petitioner filed a motion to amend or correct the Court’s opinion
and order dismissing his habeas petition and a supplemental motion for reviewing
procedural history. The Court denied both motions on December 30, 2013. See
Docket No. 48.

In 2014, Petitioner filed a motion for new trial based on newly discovered
evidence that a search of his motor vehicle was illegal. The Court transferred the
motion to the Sixth Circuit as a second or successive habeas petition. See Docket
No. 56, filed Dec. 10, 2014. The Sixth Circuit denied Petitioner’s application for
permission to file a second or successive habeas petition. See In re Nelson Cobas,
No. 14-2565 (6th Cir. May 7, 2015).

Currently before the Court are Petitioner’s Motion to Set Aside the Previous
Judgment, his Motion for Leave to Proceed In Forma Pauperis, and his Motion for
Relief from Judgment. In his Motion to Set Aside the Previous Judgment,
Petitioner alleges that the state trial court mishandled his post-conviction motions
and applied the wrong court rule in its decisions. Petitioner contends that the state
court’s rulings on his post-conviction motions misled him and constituted an
impediment to filing a timely habeas petition because the rulings prevented him
from filing an appeal that would have tolled the habeas statute of limitation.v See

Docket No. 58, pages 3-6.
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In his Motion for Relief from Judgment, Petitioner alleges that the state trial
court erred by denying his motion for relief from judgment under Michigan Court
Rule 6.508(D) without providing any reason for its decision and by failing to refer
to any subsection of Rule 6.508(D). As a result, Petitioner contends that this Court
was precluded from reviewing the trial court’s judgment. See Docket No. 71,
pages 2 and 5. In a supporting affidavit and memorandum of law, Petitioner
cléims that the Court improperly applied the habeas statute of ‘limitations to his
case because the statute of limitations is not retroactive. See Docket Nos. 72 and
73.

IL. DISCUSSION

Petitioner brings his Motion to Set Aside the Previous Judgment and his
Motion for Relief from Judgment under Federal Rule of Civil Procedure 60(b),
which “allows a party to seek relief from a final judgment, and request reopening
of his case under a limited set of circumstances including fraud, mistake, and
newly discovered evidence.” Gonzalez v. Crosby, 545 U.S. 524, 528 (2005).
“Rule 60(b)(6), the particular provision under which [P]etitioner brought his
motion[s], permits reopening when the movant shows ‘any . . . reason justifying
relief from the operation of the judgment’ other than the more specific

circumstances set out in Rules 60(b)(1)-(5).” Id. at 528-29.
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A. Whether the Dispositive Motions are Successive Petitions

A preliminary question is whether Petitioner’s motions are actually second
or successive habeas petitions. The Suprerhe Court stated in Gonzalez that a
habeas petitioner’s filing which seeks vindication of a claim, as that word is used
in 28 U.S.C. § 2244(b), is, if not in substance a habeas petition, at least similar
enough to subject it to the same requirements. /d. at 531. “[A] ‘claim’ as used in §
2244(b) is an asserted federal basis for relief from a state court’s judgment of
conviction.” Id. at 530. A Rule 60(b) motion does not advance a “claim,” when it
attacks, not the substance of the federal court’s resolution of a claim on the merits,
but some defect in the integrity of the federal habeas proceedings.” Id. at 532.
“When no ‘claim’ is presented, there is no basis for contending that the Rule 60(b)
motion should be treated like a habeas corpus application.” Id. at 533.

Petitioner asserts that he is challenging the Court’s ruling under AEDPA’s
statute of limitations. See Mot. to Set Aside Previous Judgment, Docket No. 58,
page 3. There is some basis for this assertion, because Petitioner is arguing that the
state trial court’s rulings on his post-judgment motions were an impediment to
filing a timely habeas petition and that the Court should not have applied the

statute of limitations to his case because it is not retroactive. The Court, therefore,
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will proceed to address Petitioner’s arguments rather than transfer the case to the
Sixth Circuit as a second or successive habeas petition.
B. The Merits

The Court begins its analysis by noting that a motion under Rule 60(b)
“must be made within a reasonable time.” Fed. R. Civ. P. 60(c)(1). “This is a fact-
specific determination,” which requires a case-by-case inquiry. Miller v. Mays,
F3d _, , No. 14-6445, 2018 WL 32068, at *4 and *7 (6th Cir. Jan. 9, 2018).
The Court “evaluate[s] reasonableness by considering a petitioner’s diligence in
seeking relief.” Id. at *4. |

The Court issued its judgment in this case on January 31, 2002. See Docket
No. 25. Petitioner filed his pending motions over fifteen years later iﬁ 2017, and
the underlying factual basis for his motions is the state trial court’s post-conviction
orders, which were issued in 1997. Petitioner has not been diligent in seeking
relief on the grounds asserted in his motions, and he did not file his motions within
a reasonable time. His Rule 60(b) motions are untimely. Even if the motions were
timely,

[r]elief under Rule 60(b) is the exception, not the rule, and [courts] are

guided by the constraints imposed by a ‘public policy favoring finality

of judgments and termination of litigation.” Waifersong, Ltd. Inc. v.

Classic Music Vending, 976 F.2d 290, 292 (6th Cir. 1992).

Particularly strict standards apply to motions made pursuant to Rule

60(b)(6), under which a court may grant relief ‘only in exceptional or
extraordinary circumstances’ where principles of equity ‘mandate’

7
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relief. Olie v. Henry & Wright Corp., 910 F.2d 357, 365 (6th Cir.

1990) (quoting Hopper v. Euclid Manor Nursing Home, Inc., 867 F.2d

291, 294 (6th Cir. 1989)).

- Franklin v. Jenkins, 839 F.3d 465, 472 (6th Cir. 2016), cert. denied, 137 S. Ct.
2188 (2017). /Exceptional and extraordinary circumstances mandating relief
“‘rarely occur’ in the habeas context.” Miller, 2018 WL 327068, at *3.

Petitioner contends that the state court’s rulings on post-conviction review
prevented him from filing a timely habeas petition because the rulings misled him
and were confusing. Under 28 U.S.C. § 2244(d)(1)(B), the habeas statute of
limitations can begin to run from “the date on which an impediment to filing an
application created by State action in violation of the Constitution or laws of the
United States is removed, if the applicant was prevented from filing by such State
action.”

The state court’s rulings on Petitioner’s post-judgment nunc pro tunc motion
were brief and perfunctory. See Docket No. 58, page ID 144 and 149. But no state
action prevented Petitioner from seeking clarification of the orders or from timely
filing his habeas petition after the state trial court denied his post-judgment

motions. Petitioner, therefore, is not entitled to a delayed start to the habeas

petition under § 2244(d)(1)(B).
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Petitioner’s retroactivity argument also lacks merit. AEDPA applies to
Petitioner’s case because he filed his habeas petition in 2000, years after AEDPA
became effective in 1996. Lindh v. Murphy, 521 U.S. 320, 336 (1997). The Court,
moreover, afforded Petitioner a one-year grace period to file his habeas petition
after AEDPA was enacted. See Opinion and Order of Dismissal, Docket No. 24,
page 4.

C. Certificates of Appealability

A certificate of appealability is necessary before a prisoner may appeal the
denial of a Rule 60(b) motion. Johnson v. Bell, 605 F.3d 333, 336, 339 (6th Cir.
2010). A certificate of appealability may issue “only if the applicant has made a
substantial showing of the denial of a constitutional right.” 28 U.S.C. §
2253(c)(2). An applicant must show that reasonable Jurists could debate whether
the motion could have been resolved differently or that the claims raised deserve
further review. Johnson, 605 F.3d at 339 (citing Miller—El v. Cockrell, 537 U.S.
322,336 (2003)).

Petitioner has not made a substantial showing of the denial of a
constitutional right, and reasonable jurists could not debate whether his motions
could have been resolved differently or whether his arguments deser\}e further

review. The Court, therefore, declines to grant a certificate of appealability.
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II1. CONCLUSION AND ORDER

Petitioner’s dispositive motions are untimely, and they fail to establish an
exceptional or extraordinary circumstance justifying relief from judgment. The
Court therefore denies Petitioner’s Motion to Set Aside the Previous Judgment,
Docket No. 58, and his Motion for Relief from Judgment, Docket No. 71.

The Court denies as moot Petitioner’s Motion for Leave to Proceed In
Forma Pauperis, Docket No. 59, because there is no filing fee for his dispositive
motions. The Court also declines to issue a certificate of appealability.

S/Denise Page Hood

Denise Page Hood
Chief Judge, United States District Court

Dated: February 27,2018

I hereby certify that a copy of the foregoing document was served upon counsel of
record on February 27, 2018, by electronic and/or ordinary mail.

S/LaShawn R. Saulsberry
Case Manager

10
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