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OPINION |
9 1 . The State charged defendant, Ronald J ackson, aﬁd a codefendant, Marvin Fields, with, '
among otﬁer thinge, one count of attempted murder of a peace officer. Defendant and Fields_
were tried jointly before sebarate juries. Fields’s‘ jury acquitted h1m of the main offense but
convicted him on the Iesser included offense of attempted murder.! Defendant’s jury saw things
differently and convicted him of the more serious crime of attempted murder of a peace officer.
Defendant contends that this difference in outcomes wes the result of ineffective assistance of

counsel and of other errors which permeated his trial. We affirm and correct the mittimus.

'This court affirmed Fields’s conviction. See People v. Fields, 2016 IL App (1st) 142763-U. -

UV
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92 : ' - BACKGROUND

93 Because defendant was tried joinily with Fields and each defendant had his owQ j.ury, N
some testimény whiﬁh we discussrbelow was présented to defei-ldant’s jury but not Fields’s, and
vice versa. Unless otherwise specified, however, all the testimony and evidence we describe was
presented to both juries.

9 4  Attrial, Officer Victor Portis testified that on the evening of January 12, 2011, he and his
partner, Officer 'Andrew Dennis, were patrolling a four-block area in the Roseland neighborBOOd
of Chicago as part of a “violence suppression mission.” Lhey patrolled in an unmarked police

- vehicle. Because their mission required that they be inconspicuous, Officer Portis was wearing

bl 5 “ Durmg fhe patrol, Ofﬁcer IP(‘)rt.is. saw fwo peoble in an ailey betw;éﬁ State Streét énd
L;féyeﬁé ;&”veinrue.» When ﬂe éﬁpr;)z;ched toconduct .a field interview, one of thg individuals fled
west tow_a;ds Lafayette Avenue, while the othef persori remaine_d behind. Officer Portis gave
_chase. At the interseétic)n of 120&1 Streét and éﬁte St?eet, he sav.vvt.\-zvo idit:t.'érentv prec.)pvlre», wﬁom he
. identified af trial va»lsAdeiv’éridva;nf ana Fieldé, rux-ming eést oﬂ ‘"1 20&1 Stréet ont§ Stat; Sﬁéét. .‘F.ielc.ls
‘was wéar‘in}gAz; biéck j;cket Wifh é fur éoiléf; and de%eﬁdént’ ;vasvwéarin.g-é black Jacket .Wlﬁen )
they were half a block apart, Officer Portis yelled “stop,” “get back,” and announced his office.
Fields then stopped, raise_ci a gun, and fired at him. J ackson was orie to two feet behind Fields.

.1] 6 - Officer Portis returned fire and dove behind a vehicle, injuring his wrist in the process.
As bullets continued to rain down on his positiéﬁ, Officer Portis radioed for assistance. Shortly
thereafter, Officer Dennis arrived in his police vehicle, and the susﬁects fled. A few minutes

later, Officer Portis was informed that Fields had been taken into custody. Officer Portis went to
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9 7  Oncross-examination 'beforé defendant’s Jury only, Officer Portis testified that he did not
- see two people firing at him. He reiterated that he saw Fields fire at him but stated with respect to
defendant, “I saw him on scene, but no, I did not see him firing at me.” Upon further direct
examination before defendant’s ju_ry, Officer Portis téstiﬁgd that he saw multiple muzzle flashes
coming from Fields and defendant’s direction. Fields then cros.s-examined Officer Portis in front
of his jury only. Responding to la question posed by Fieldé’s attorney, Officer Portis testified that
he was wearing a grey hooded jacket and grey pants on the date in quesﬁon.
T 8  Officer Dennis:tcstiﬁed that while Officer Portis phrsued the person who fled, he
. rema_ir;e_d bghind_tq speak to the other person who did not flee.. Within 20 to 25 sécéqu; :
however?- Ofﬁcvel_'.Denvnis heard gunfﬁe, sd he ehded the interview and drove f0wérds 120th and
State Street, where hé saw mﬁltiple_muzzle ﬂashes from gunfire and Officer Portis crouching
behind a cér. Officer Dennis stated that the person ﬁﬁng the gun was wearing a black coat with a
fur hood. When the shooting stopped, he drove to Ofﬁcgr Portis and picked himup. At trial, '
Officer Dennis identified defendant as the person he saw firing towards Officer Portis. |
99 On croés—examinaﬁon before defendant’s jury oniy,- Officer Dennis testified that he'ohly
saw one shboter,_ who was wearing a bla;:k coat w1th fur tnm Hé ackﬁOwledged’learning af a |
later date that Fields, not Jackson, was Weaiing a black coat with fur trim-. Thereafter, pressed by -
trial counsel, Ofﬁcer Dennis conceded that “the person that [he] saw shooting was Marvin
Fields, not [defendant.]” Officer Dennis then adnlifted; again at defense counsel’s behest, that he
did not see defendant with a firearm at any point.
Y 10 On cross-examination before Fields’s jury only, Ofﬁéelj Dennis testified that he and
Officer Portis were in civilian clothes. He further testified that when he heard the gunfire, he'did

not hear anyone saying anything,
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7 11 Sergeant EricJ acksdn testified th;';lt he Wés supervising the violence suppression mission.
Sergeant Jackson stated that he was near 120th: Strée;ft and LafaYette Avenue when he heard
Officer Portis’s distress call. The sergeant was wearing civilian clothes and driving an unmarked
police vehicle. Aftér hearing the call, he exited his vehicle. He then saw a man, whom he later
identified as deféndant, exit ﬁom a gangway “at 119th Street on the east side of Lafayette” and
begin walking “briskly” north on Lafayette Ave'nue.-vSergeant Jackson observed defendant

discard a black jacket and gloves he was wearing and then run into a gangway towards 119th-

4

Street and Perry Street and hop a fence. Defendant emerged near 11925 South Perry Street,
| Where he was deta.i_ned.Onc_e Sergeant Jackson heard»t»hatv defendant had been caught, he went
ack to colle and gioves"‘iatf dgfeiidant had d_i"gpp_c:c_i. S_er_ge;int J éqksgn 15t_gr learned
that Fielndé» was detajngd»é-f_eyy blocks awély in an abandoned house and that two firearms wef_c
discovered where he was hiding. On cross-examination befo..e Fields’s jury only, he testified
that, o'.chervthan what he heard on the radio, fle did not hear Officer Portis say anything during the
vshooting.‘ - - o
9§ 12 Officer Chris Skarupinski testified that he was driving in an unmarked pg!i(;e yghicle
vwith two other officers in support of the violence suppression mission. He explained that he and
his fellow Qfﬁcers “were in plain clothes, which would be jeans.or sweaters.” Afound 9 p.m,,
Officer Sk_arupinski’.s unit was driving near 111th Street and Wentworth Avenue and received a

call of shots fired at an officer. In response, they drove to an alley near 119th Street and

Lafayette Avenue and exited their vehicle. When Officer Skarupinski saw defendant running

LR LT
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araliel to defendani’s path of
travel. The officers eventually cornered defendant in a yard on Perry Street. At that point, Officer

ipinski drew his service weapon and ordered deféndant to the ground, while another officer
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attempted to detain him. Defendant did not comply and instead resisted arrest, so a third officer

took defendant to the ground. Defendant continued resisting, and his compliance was not

achieved until a fourth officer, Officer Timothy Davis, arrived on scene and deployed a Taser on
defendant.
7 13 On cross-examination before defendant’s jury' only, Officer Skarupinski testified that he

Never saw defendant with a weapon at any pomt and that the police did not recover a weapon

from defendant. He noted that defendant was actually released frorn custody the following

morning and that he was not brought back into police custody«untll.July 11, 201 1.

1] 14 . Officer Timothy Davis testified that he was 'patrolling. the neighborhood in a marked

. police vehicle. Around 9 p.m., Officer Dav1s heard Officer Portis’s dlstress call and droveto - -

11925 South Peny Street When he amved he saw other officers strugglmg to take defendant
into custody. Ofﬁcer Davis explamed that defendant “wouldn’t show his arm, and he wouldn’t
give up his other arm.” Ofﬁcer Dav1s announced that he was gomg to deploy his Taser, but
defendant contmucd res1stmg Officer Davis then tasered defendant and he became compliant.

9 15  Nancy DeCook a forensm investigator for the Ch1cago Pohce Department testlﬁed that
she recovered 15 .40-caliber shell casmgs at 12010 South State Street. Less than a quarter block

away, at 12025 South State Street, she recovered five .45-caliber shell casings. She then went to

12011 South Lafayette Avenue, where Fields was detained, and processed the area. There, she

recovered a Sig Sauer pistol and a :40-caliber Smith and Wesson pistol.

Y 16 Marc Pomerance, a forensic scientist with the Illinois State Police testified as an expert
in the field of firearms and firearms identification. During his testimony, Pomerance identified
the firearms recovered from 12011 South Lafayette Avenue. Ele explamed that the Sig Sauer was

a 40—cahber Smith and Wesson plstojand that the other gun was a .40-caliber semiautomatic
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Smith and Wesson firearm. Hg exarh_ined 15 of the shell casings thét were recovered and found

| that 16 were fired vfrom_ the Sig Sauer and 5 were ﬁted from tl@-o_ther gun o
¥ 17 Ellen Chapman, a forensic scientist with the Illinois State Police, testified as‘ an expert in
the field of gunsﬁot residue (GSR). Chapman explained that the samples taken from defendant’s
hands “contained particles that were characteristics of background samples.” As a result, she
concluded that defendant “may not have discharged a firearm. If he did discharge a firearm, then
the panicleé were removed by acti{}ity, not dep-os'ited,' or not detected by ou.l~ pf(;cedureé.;’ She
noted, however, that it was “quite possible” that if a shooter was weéring gloves, they would
prevent GSR from contacting the shooter’s skin. Thereafter, Chapman testified that one of
defendant’s gloves “contained tri-compqpent andr c0nsistent gunshot resiciue particles,” which B
led her to conclude that the glove’s surface “contacted a primer gunshot residue related item or
was in the environment of a discharged firearm. Similarly, Chapman testified that the right cﬁff
area of defendant’s jacket also “contained tri-component and consistent ggnshot residue '

- particles,” which likgwise cagsed her to conclude_ that the right_ cuff of the jacket “either

| contacted a gunshot residue item or was in the environmgn? of a dlscharged ﬂrga:_m.’f ,.

| 9 le‘ : | .On cross-examination, Chapman clarified thét she. did not conclude that defendant
dié.charged a firearm. She acknowledged that it was possible for a pers:on*s clothes to test
positive for GSR if the person was in‘an area where a gun was fired ornext to a person

discharging a firearm.

119  After the State rested, defendant presented his case-in-chief, which consisted entirely of

...............

was assigned to investigate the shooting and that he interviewed Officer Portis as part of that

- investigation. Defense counsel asked Detective Suilivan whether Officer Portis said there were
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multiple shooters. In response, Detective Sullivan stated, “What he stated is that he saw only one
of two shooters, but he saw multiple muzzle flashes once he engaged the indi.vidual that was
shooting at him.” He then testified that Officer Portis said he only saw one shooter.

1 20 - Before the case was submitted to the jury, the court held an instruction conference. At
defendant’s request, the court instructed the jury on the lesser included offenses of straight |
attempted murder and aggravated discharge of a firearm. After deliberations, the jtn'y found
defendant. guilty of attempted murder of a peace officer.

1[ 21 Aﬁerwards defendant argued that his trial counsel was meffectlve for, among other
things, failing to call Fields to testify. Defendant contends that Fields would have told the jury
that defendant was not present at the scene of the shootmg The court appomted a new lawyer
from the public defender s ofﬁce to serve as posttrial counsel and held a Krankel heanng See
People V. Krankel 102 I1.-2d 181 (1984) Trlal counsel testtﬁed at the hearing, but his testimony
was limited to explammg the ba315 for hxs decision not to call Fields to testlfy in defendant s
case-m-chlef After that testlmony, the court denied defendant s posttrial motlon Thereaﬁer the
court sentenced defendant to 38 years’ imprisonment, which consisted of 23 years for the base
offense plus a 15-year enhancement because defendant personally dlscharged a ﬁrearm during
the offense.

922 S , | - ANALYSIS

9 23 ) We first consider defendant’s argument that his trial attorney was ineffective because,
when he cross-exarhined the police witnesses, he did not elicit testixnony demonstrating that the
defendant did not know that Officer Portis was a police officer. Defendant specifically argues
that when trial counsel cross-exammed Officers Portis and Dennis and Sergeant J ackson he

should have proceeded as Fields’s attorney did, and elicited testimony (1) from Officer Portls



241 111 2d 319, 327 (2011)).
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~ explaining that he was dressed to blend into the community and (2) from Officer Dennis and

.S‘erg'veam. Jaé:l(_soﬁ that they.-did not hesr Ofﬁcer Portis yelling thatrhé' was a police officer.

9 24 . Ineffective assistance of counsel claims are governed by the famiiia.r fwo-part test set
forth by the United States Suprerpe Court m Strickland v. Washington, 466 U.S. 668 (1984)..A
defendant raising a _Strickland claim “must show‘ that counsel’s performance was deficient” and
“fhat the deficient i)erformance prejudiced the defense.” Id. at 687. .

125 We begin by considefing Wﬁether trial counsel’s pesfornsance was sonsfimtionaliy
deficient. « ‘Stricklan;i?.s first prong sets a high bar.” ” People v. Jones, 2017 IL App (1st)

143766, 41 (quoting Buckv. Davis, 580 U.S. __, 137 S.Ct. 759, 775 (2017)). To meet

that high hurdle, “ ‘the defendant must prove that counsel made erTors so serioﬁs, and that

counsel’s performance was so deficient, that counsel was not functioning as the “counsel”

guaranteed by the sixth amendment.” ” Id. (quoting People v. Evans, 186 I11. 2d 83, 93 (1999)).
In so doing, the defendant must “ ‘overcome the s&ong presumption that the challenged action or
inaction_ may have been the product of sound trial strategy.” ” Id. (quoting People v. Manning,
9 26 During the Krdhkel hearing, defendant could have asked trial counsel to explain why he
conducted his cross-examinations in the manner he did. He did not. The record therefore does
not reveal why trial counsel did not question the poiice’witﬁesses about what they heard and -
what they were Wearing. Noneth_eléss, People v. Veach, 2017 IL 120649, makes clear that the
barren nature of the record does not render this argument pfoc’edufally improper. Bﬁt it matters
record is silent on the motivatiohs underlying counsel’s
tactical decisions, the appellant usually cannot 6ver¢om¢ the st?ong presumption that counsel’-_s |

conduct was reasonable.” (Internal quotation marks omitted.) Jones v. State, 500 S.W.3d 106,
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114 (Tex. Crim. App. 2016)7 That describes the case before us..Defendant’s argument boils
down to a disagreement about trial strategy, and strategic decisions, such as the “decision of
whether and how to conduct a cross-examination,” are “generally a matter of trial strategy” and
thus “cannot support a claim of ineffective assistance of counsel.’#People v. Tolefree, 2011 IL
App (1st) 100689, § 34..
9 27 Before trial, defense counsel knew that the State had' GSR evidence implicating
defendant. And, when Officer Portis testified, he stated that, while he saw multiple muzzle
flashes coming from defendant’s and F ields’s position, the only person whom he deﬁmttvely saw
ﬁring a gun was Flelds Faced with this evidence, trial counsel embarked on an all-or-nothing
defense argumg that defendant was present when the shooting took place but d1d ot hrmself fire.
- a weapon, In pursuit of that strategy, defense counsel cross-examined the pohce witnesses to
emphasme that (1) no one saw defendant fire a gun and (2) no one saw defendant even possess a
gun: In our view, for two reasons,‘trial counsel may have reasonably ‘believed. that, to |
successfully pursue that strategy, it was necessary to limit MS'cross-exammaﬁon‘of the police
witnesses to those two topics. F irst, the strategy fit the facts and allowed trial counsel to use the
State’s own witnesses to repeatedly supply exculpatory testimony in support of defendant
Second trial counsel may have feared that askmg questions that strayed ﬁom his central theory
of the case would have distracted the jury and taken its focus away from the exculpatory
| testimony the police witnesses were providing. In a similar vein,- trial counsel might have also
been concerned that emphasizing facts that would have shown that Ofﬁcer Portis was not
identifiable as a pohce officer would have undermined his central defense theory by telling thev
jury, in essence':j"fmy client did not shoot, but if he did shoot, then he was not aware that he was

shooting at a police officer.” Under these facts, we are unable to conclude that trial counsel, by
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virtue of pursuing an all-or-nothing strategy, was “ ‘not functioning as the “counsel” .

7 ggarapteed_. ..by the ijth>Amehdment.’__ ” Buck, 580U.S.at 1’ _37 S. Ct. at 775 (quoting
Strickland, 466 U.S. at 687).

9 28 Despite this, defendant suggests that trial counsel was ineffective because, by pursuing an
all-or-nothing strategy, he neglected te present evidence thai woulei have enabled the jury to find
defendant did not know Officer Portis was a police officer and thus return a verdict on the lesser
included.offehse of sfraight vattemprt mﬁrder. We do not agree.' First, because the. State itself
presented enough evidence to ehable a reasonable juror to have reasonable doubt as to whether
defepdant knew he was shooting at a police officer, trial counsel, as we explained above, may
have conciuded that edditionel. questiens were unnecessary and would ha_ye actually been .
detrimental o the defense.

9 29 %Secoﬁd, defendant’s argument.would be viable only if v)e could assume it is per se
unreesoneble to pursue an allfor-nefhing defense when the jury has received a lesser included
offense instruction. But that is not t'_he law. To the contrary, this court has repeatedly reeognized
378 11l. App. 3d 580, 589 (2007). And, we have explained, “[t]he mere fact that an ‘all-or-
nothihg’ strategy proved unsuccessful does not mean counsel performed unreasonably and
rendered ineffective assistance.*People‘ v. Fields, '2017 IL App (1st) 110311-B, ] 28. Rather, this
court has explained, an “all or nothing” strategy may be unreasonable only if it (1) was “based

upon counsel’s misappfehension of the law” (Walton, 378 I1l. App. 3d at 589) or (2) was the

Shamlodhiya, 2013 IL App (2d) 120065, q 20). But neither criterion applies here. As to the first,

defendant has not argued that trial counsel’s strategy resulted from a misunderstanding of the -

10
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law. As to the second, defendant does argue that tdal counsel abandoned the lesser included
offense instruction, but that argument ignores the fact that the State elicited evidence that
supported the instruction. And more importantly, the argument distorts the record. During
closing argument, trial counsel explicitly argued that it was questionable vt'hether Officer Portis
was not recognizable asa police officer at the time of the shooting:
'r“Marvin Fields engaged .into [sic] gunfight with a person
that is in plainclothes, which is not as clear as day that he is an
officer. Let’s clear that up right now. It is not clear as day that he is
.an efﬁcer. He was on aviolence suppression missionin the area -~
wearing plainclothes 50 that he could blend in the area to suppress
~ crimeina hrgh crime area.”

Under these facts trlal counsel’s strateglc dectsmn to pursue an all-or-nothing defense d1d not -
deprlve defendant.of his nght to the effectlve assistance of counsel.
T 30. In his reply brief, defendant suggests tnal counsel’s fallure to elicit testlmony that would
have supported a finding of gmlt on the lesser include offense was unreasonable because
defendant “spe01ﬁcally chose not to pursue an all- or-nothing defense” by requestlng the lesser -
mcluded offense instruction. This argument fails. To begin, it 1gnores the facts that (1) the State'
1tself elicited ev1dence germane to the lesser included offense instruction, and (2) trial counsel
~ actually emphas1zed that exactevidence during closing argument. But more to the point, itis -
based ona faulty prermse, namely that to function as “counsel” as the sixth amendment
understands that term, an attorney must deuiate from his planned trial strategy when his client
requests a lesser included offense instruction. We are unaware of any precedent so holding, and

in fact the United States Supreme Court has suggested that the opposite holds true. In Farerta v.

11
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California, 422 U.S. 806, 820.(1975), the Court explained that ‘.‘whén a defendant choosesv to
have a.lav}yér manage"and present his case, law and tr'aditi.on-may‘ alfocate to the counsel the
power to make binding decisions of trial strategy in many areas.” And in New York v. Hill, 528
U.S. 110, 114-15 (2000), it explainéd that because defense attorneys “must have *** full
authority to manage the conduct of the trial,” their decisions “are génerally given effect as to
what arguments to pursue [citation], whét evidentiary objections to raise [citation], and what
agréeménts to conclude regarding the édmiésibn of évviden(-:e.v’;- (Intemal duotation marks
omitted.) |
Y 31 Consistent with that principle, the Illinois Supreme Court has explained that, with the
exceptiqn of ‘I."lv_e_ ,SPe,ciﬁc decisions—the decision to file an appeal, enter a plea, waive a jury
trial, testify, and submit a lesser included offense instruction—*trial counsel has the right to.

-

make the ultimate decision with respect to matters of tactics and strategylafier consulting with

his clienﬂ’ (Internal quotation marks omitted.) People v_Brocksmith, 162 T11. 2d 224, 228 (1994).
1 32 In the face of this authority, defendant has not cited any case, and we have found none _

‘ourselves, holding that defense attorneys have an absolute duty to alter their trial strategy when

the defendént requesfs a lesser included offense instruction. If anything, the opposité seems to be

true. See id. at 229 (holding that defendants are entitled to make stratégic decision of whether to
submit a 1essef included offense instruction after “the conclusion of the é:videnc':e”)";' sée aiso
Strickland, 466 U.S. at 689 (admonishing that lower courts considering claims under the COunsel
Clause refrain from second-guessing trial counsel and instead “indulge a strong presumption ***
that, under the circumstances, the chaiieﬁged action ‘might be considered sound trial stratégy” ?
(quoting Michel V. Loiu’siana, 350 U.S. 91, 101 (1955))); Kelly v. Lazaroff, 846 F3d 819, 830

(6th Cir. 20'17) (rejecting ineffective assistance claim that argued that defense attomey should

12
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have pursued defense of mitigation in murder trial by emphasizing certain testimony). We
therefore reject defendant’s claim that trial counsel was ineffective for failing to more vigorously
pursue a trial strategy that accommodated the lesser-included offense instruetions.

9 33 De_fendant cites People v. King, 316 1ll. App. 3d 901 (2000), People v. Bell, 152 1il. App.
3d 1007 (1987), and People v. Solomon, 158 111, App. 3d 432 (1987), but. _each case is inapposite.
In King, an attorney performed deficiently because he failed to call the only witness who cotild
have corroborated the defendant’s defense. King, 316 I1. App. 3d at 916. In Bell, tbe attorney
failed to investigate seven witnesses who could have given crucial testimony about tbe

: _»defendant’s victim that would have corroborated the defendant’s otherW1se uncorroborated self-
defense clalm Bell 152111 App 3d at 1013 And in Solomon, the defendant argued entrapment '

but the lawyer failed to call the only 'witness who could have corroborated the defense: Solomon,

158 Ill App. 3d at 436.

9 34 De_fendant_’_s next claim relates to testiinony the State elieifed from Officers Portis,
Dennis, and Skarupinski. Speeiﬁcally_, the State asked them if ihey had received any police
awards or commendations. Ofﬁeers Portis, Dennis, and Skarupinski tesﬁﬁed that they had . -
reeeived_ various commendations, medals, .an_d awards, many of which bore imPressive names.
Defendant argues that trial counsel was ineffective for failing to object to this testimony because
it was irrelevant and improperly bolstered the police -witnesses in the eyes of the jury while
diminishing defendant.

935 “A defendant’s guilt must be established by legal and competent evidence,- uninﬂueneed
by bias or prejudice raised by irrelevant evidence.” 'Péople v. Bernette, 30 1l1. 2d 359, 371
(1964). The determination of whether evidence was “legal and competent” hinges, in turn, on

whether the evidence was relevant and admissible. Evidence is relevant if it has “any tendency to

13
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make the existence of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence.” IIL. B. Evid. 401 (eff, Jan. 1,

2011). And relevant evidence is admissible so long as its probative value is not>substa171tiiailly ‘

outweighed by the danger that it will unduly prejudice the party against whom it is admitteq. Il

R. Ev1d 403 (eff. Jan. 1, 2011).

9 36 In People V. Roman 323 111. App. 3d 988 998-99 (2001), this court held that evidence -

about the awards a police officer had recelved was n‘relevant to the issue of defendant’s gu11t or

innocence and awarded the defendant rehef under thef] p{aﬂl-error doctrme /Although defendant
has raised this issue under the rubr_lc of ineffective assistance of counsel rather than plain error,
“the dis_tihction is ifnma_terial_. See People v. Wood, 20‘-1,4, IL App (1st) 121408; 156. Here,
icers’ awards ,‘.vem_s._i_:':ele.‘.'ané to any of the issues at trial, Thus,a - .
Rule 401 objection to this evidence wouid have been sustained. Moreover, even if the evidence
had some iota of relevance, trial counsel could have still objected based on Rule 403 because the
introduction of this evidence c,arried, a substantial risk of inducing the jury "t0 feel sympathy and -
- camaraderie wﬁh the testifying police officers.
9 37 Citing People v. Evans, 209 11. 2d 194 (2004), the State suggests that trial couhsel’s
decision not to object may have been tactical move born out of a desire not to draw undue
attention to this feéthﬁony. .B'u't in Evans, the statement at iséue‘vvéis j“iééléted‘ and Cryptic.;’ Id at
221. The same cannot be said for the testimony at issue here, as the State asked multiple police

witnesses to testify about their awards and commendations. Moreover, the suggestion that this

was a tactical decision rings hollow since an objection at the outset would have prevented any of -

this evidence from reaching the jury.

14



1-15-0487

9 38 Since defendant has estéblished deficiency, we must consider whether trial counsel’s '
error prejudiced defendant. To establish prejudice, defeﬁdant must show that there is “a
reasonable probabiiity that, but for counsel’s unprofessional érro;s, the result of the proceeding
would have been different.” Strickland, 466 U.S. at 694. Defendanf cannot make this showing.
The evidence established that (1) defendant was present at the scene of the shdoting, 2 O‘fﬁcer‘
Portis saw multiple muzzle flashes, (3) defendant was seen leaving‘ the scene of the shooting, (4)A
as he left he discarded a jacket and gloves he was wearing despite it being nighttixﬁe in the dead -
of winter, (5) the police recovered the jacket and gloves and subjected them to foreﬁsic testing,
(6) which revealed the presence of GSR 'pn the j_ac;ke_t and one of the gloves, (7)” défendant
actively ﬂeci -when he became aware the pbli_Ce,wérc néa.rby, and (8) defendant vigéro_usly
resisted arrest despite being engaged by four police officers. Under these facts, we do not believev
the evidence about the ofﬁcers’ awards affec_ted the outcome of defendant’s trial. As such, his
Strickland claim fails. |

9 39 Wenext cpnsider defenda'nt?_s érgument that trial counsel was ineffective for failing to
object to certain comments during fhe State’s closing argument. “A prosecutor has wide-latitude
in mai{ing a closing argumeﬁt and is permitted to ;:omment on the evidence and any fair,
reasonable inferences it yields.” People v. Glasper, 234 11l. 2d 173,204 (2009). “ICllosing

arguments must be viewed in their entirety, and the challenged remarks must be viewed in )
, /

context.” People v. Wheeler, 226 1l1. 2d 92, 122 (2007). When reviewi ents made.durir[‘ig

closing argument, the relevant question is whether the prosecutor’s comments “engender

Substantial prejudice against a defendant such that it is impossible to say whether or not a verdict

of guilt resulted from them.” Jd. at 123. Substantial prejudice exists when “the improper remarkgﬁ

(Qonstimted a material factor in a defendant’s conviction.” Id. “If the jury could have reached a
» . —
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_contrary verdict had the improper remarks not been made, or the reviewing court cannot say that

.. the prosecutof’S'imprOper remarks did not contribute to the defendant’s conviction, a new trial

should be granted.” Id.
9 40 During closing argument, the State argued, “[t]his is not Iraq. This is not Bagdad [sic].

But those two guys turned the streets of Roseland here in Chicago;, in our city, into a war zone.

: They turned it into a warzone when they lit up the street and tried to kill Officer Portis.” Later, .

the State argued:.
“He just tried to murder a Chicago police officer, a Chicago
- police officer that’s [sic] job was out there to prevent that type of.
_ ._violcnc_e. He» was on' a violence suppressio_n-mission. Their entire
~_job was to protect ,_the_citize_ns' of this community with all of these_
| different residences, with all of ;these families, at ni'ght. People are
in there cooking dinner, watching TV, and this defendant and his
codefendant are out there firing up the neighborhood, trying to kill
Officer Portis,
| Officer Portis is out theré trying to sfop this violence, and
this defendant and Defendant Fields are out creating the violence.
Officer Portis’ job out there was to stop what actually tdok plaéé
that night, that type of violenbe. This is a violence suppression
miséion zone, and they had officers out there.”
Still Iater, the State argued:
o “Ladies and gentlem_ep,z Officer Portis was out there doing,

his job that night. He was out there trying to protéct the citizens of
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Roseland. They were out there trying to protect- the citizens of

Roseland from the defendant and his partner, defendant Fields.

And while Officer Portis is out there trying to protect all of these

people from *** this defendant and Defendant Fiélds, he almost

-~ got murdered.” - |

9 41 Defendant contends that trial counsel should have objected to these statements because
they “emphasized that, since [defendant] created a danger to Portis and the citizens of Roseland,
he should be punished for his conduct, ,regardless of his mtent.” This argument is without me'rit
To begin, the State never argued that it did not have to prove intent. In fact, durmg its closmg

argument, it specxﬁcally argued that the volume of shots ﬁred at Officer Poms was évidence that -

defendant and Flelds “were trying to murder” Ofﬁcer Portis.

9 42 . More 1mportantly, trial counsel was not meffectlve for fallmg to object to these A
statements. An Ob_] ection would have been futile because all of the challenged remarks were fair
comments on the ev1dence The statement that defendant turned Roseland into a warzone |
remrmscent of Baghdad, while colorful, was a fair descnptlon of the seene that unfolded at 120th
and State Streets on the night ofJ a.nuary‘ 12, 2011: two men 'engaged.in a gunﬁght with a third
man on a city street, both s1des duckmg for cover, and bullets pmglng off of parked cars caught
in the crossfire. The same is true of the remaining statements. Defendant complams that the -
prosecutor stated that defendant tried to kill Officer Portis, but that is a fair conclusion from the
evidence presented. Defendant also criticizes the State’s comment that Officer Portis was on a
violence suppression mission, but that was also a matter of historical fact in the case..He takes-
issue with the State’s mentioning that Officer Portis’s job was to protect Roseland, but that was

an accurate statement. And finally, he assails the prosecutor for telling the jury that defendant
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was sho'oting while people in their homes nearby were.eating dinner and watching TV, but that

~'was a fair inference_%the shooting was in a fesidential neighborhood during the evening at a time

when it would be reasonable to expect people to be eating dinner or watching television.

| 43 We next consider defendant’s argument that the State denigrated Jackson during closing
argument. During its rebuttal argument, the State argued, “[t]his defendant was not dressed that
evening how he is all cleaned up in court today, got the nice sweater on.” Trial counsel objected,
but the ;:ourt overhﬂed the obj eption. The }‘)rorsecutorr then continued, étating, “[h]e was not

wearing that that 'night.” That statement was unobj'ectionable because it was a fair comment on

the evidence where witnesses identified the defendant based on the clothing he wore on the night -

in qu¢$ti°n: The trial evidence established that defendant was dressed differently than he was

Wwhen sitting before the jury.
9 | 44 We next consider defendant’s claim that the State denigrated the burden of proof during
closing argument. Defendant’s argument is predicated on the fdliowing colloquy that occurred
during ,thfa State’s rebuttal argument:. |
. “Counsel talked about the burden, beyond a reasonable
doubf. Thét is the standard. We embrace this.burden. TMS is what
the burden is, beyond a reasonable doubt. It doesn’t say no doubt.
- It says beyond a reasonable doubt.
There is [sic] prisons filled throughout America with
people that have been found guilty beyond a reasénable doubt.
[TRIAL COUNSEL]: Objection.

THE COURT: Objection susﬁained.
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[ASSISTANT STATE’S ATTORNEY]: It is not an

insurmountable burden. It is a burden that we embrace.”
1 45 To obtain a conviction, the State must prove every element of the offense beyond a
reasonable doubt. In re Winship, 397 U.S. 358, 361 (1970). Thus, the State-may not offer
-arguments to the jufy .that “reduce the State’s burden of proof to a pro forma or minof detail.”
People v. Speight, 153 I1. 2d 365, 374 (1992) (citing People v. Eddington, 129 11l. App. 3d 745,
780 (1984)).
9 46 Illinois courts have repeatedly held_’ that comments similar to those uttered by the
prosecutor in the present case are pfoper. bFor example, in People v. Collins, 106 111. 2d 237, 277
(1985), thevllliinois Supreme Court held that the follewing statement was not impreper: : |

“ “That is the same bdrden of proof in every case that is tried in

this courtroom, every case that is tried in this count}-r, -‘and every

case that is tried in thJs country. It is beyond a reasonable doubt

The pemtentlary is full of people hke Collins and Bracey who have -

been proved gullt_y beyond a reasonable doubt.” ” .
Similar comments were upheld in Peopfe.v. Bryant, 94 ill.’.2d 514, 523 (1'98”3) and People v.
Harris, 129 111. 2d 123, 159 (1989). We therefore reject defendant’s contentlon of error.
9 47 We next address defendant s claim that the 15-year firearm enhancement does not apply
to the offense of attempted murder of a peace officer. Defendant concedes that he failed to
preserve this issue, but we may con81der it as plain error because “the nght to be lawfully
sentenced is substantive, as.it affects a prisoner’s fundamental right to liberty.” (Internal
quotation marks omitted.) People v. Ritchey, 286 I11. App. 3d 848, 852 (1997). To determine

whether the firearm enhancements apply, we must interpret section 8-4(6) of the Criminal Code
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of 1961 (720 ILCS 5/8-4(c) (West 2010)). We perform that task de novo. People v. Young, 2011
IL111886,910. | . .

9 48 “When construing a statute, this court’s primary objective is to ascertain and give effect
to the legislature’s intent, .keeping in mind that the best and most reliable indicator of that intent
is the statutory language itself, given its plain and ofdinary meéning.f’ a9 1.'1'.7' the’n ﬁate’rpfeting
a statute Wiﬁ; unambigﬁous terms, our 1fole is to merely apply-_the statute as drafted by the 7
legi_sla;ture. Solon v. Mid\wesf Medical Records ‘Ass 'n, 236 111 2d 433, 440 (2010); see Peoplé V.
Glisson, 202 111. 2d 499,‘505 (20025 (“Only where the language of the statute is ambiguous may
the court resort to other aids of statutory cpnstruction.-”). -

149 Section 8-4(c)(1) states:

- “(c) Sentence. . . .

;-

A pefson convicted of attempt may be fined or imprisoned or both
not to exceed the max1mum provided for the offense attempted but, except
for an attempt to commit the offense defined in Section 33A-2 of this. .. -
Code: | N

(1) the sentence for aftempt to commit ﬁfst degree murder
| is the sentence for a Class X felony, except that
o l(A) an attempt to commit first degree murder when
at least one of the-aggravating factors specified in
paragraphs (1), (2), and (12) of subsection (b) of Section 9-
1 1s present is a Class X felony for which the sentence shall
be a term of imprisonment of not less than 20 years and not

more than 80 ye:ifs;_

20



1-15-0487

(B) an attempt to commit first degree murder while
armed with a firearm is a Class X felony for which 15 years
shall be added to the tenﬁ of imprisonment ifnposed by the
court; | | |

(C) an attempt to commit first degree murder during

which the person personally discharged a firearm is a Class

X felony for which 20 yeérs shall be added to the term of

imprisonment imposed by the court;

- (D) an attempt to commit first degree murder during

- which the person personally discharged a firearm that -

proxinmately'cauéed great bodily harm, permanent -

disability, permanent disfigurement, or death to another

-person is a Class X felony for which 25 yearS or ﬁp toa

term of natural life shall beadded to the term of.

imprisonment imposed by the court; and

o (E) if the defendant proves by a preponderance of
the evidence at sentencing that, at the,timé of the attempted
murder, he or she was acting under a sudden and intense - - -

passion'resulting from serious provocation by the

- individual whom the defendant endeavored to kill , or

another; and, had the individual the defendant endeavored
to kill died, the defendant would have negli gently or

accidentally caused that death, then the sentence for the
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attempted murder is the sentence for a Class 1 felony[.]”
20 ILCS 5/8_=4(c}d§ (West2010)....

Y 50 We find, based on.secti(')n 8-4(c)(1)’s text and structure, that. the firearm enhancements
contained in sections 8-4(c)(1)(B) through (D) may be applied to a.sentence for attempted
murder of a I;eac'e officer under Section 8-4(#)(1)(/—&). Sectidn8"-4(0)(1)”begins with a general
rule: the sentence for attempted murder is the sentence for a Class X felony, which is 6 to 30
years. Id.; 730 ILCS 5/5-4.5-25(a) }(VV esf 2010). But instéad bf endiﬂg w1th a peribd, section
(c)(l)’sl general rule is followed by the phrase “except that,” which in turn has no following
punctuation. Aﬁer the phrase “except that,” section (c)(1)’s five subsections appeaf. The first

subsection, section (c)(1)(A), states that an attempt to commit first degree murder when one of

MNnda + evink 'y s 4o smn
v factors contained in section 9-1 of the Code are present; such as the victim

being a peace officer, is a Class X felony with an enhanced sentencing range, namely 20 to 80

years, as opposed to the baseline Class X range of 6-to 30 years. 720 ILCS.5/8-4(c)( 1)(A)_ (West _

- 2010). This subsection clearly demonstrates that the. General Assembly intended to punish

attempted murder of peace officers more harshly by (1) defining attempted murder of,é péace .
ofﬁcer as a Class X felony and (2) prescribing an enhanced senténcing'range for the offense.

€ 51 Section (c)(1)(A) is puhctuated with a semicolon rather than a period. That makes matters
somewhat more complicated becéﬁée semicolons typically ijrééedé a related But sépaiate |
concépt. That suggests that secﬁan (c)(1)’s subsections must be read disjunctively, so that only
one subsection can apply to a given case. But there is reason to believe that the General
Assembly did not use semicolons to signify a disjunctive intent. Before subsection (E) of section
8-4(c)(1)—the last of the attempted murder subsectionse—fhere is subsection (D), and subsection

D) en}ds._wit_h a semicolon foHowed byvrt'he word “and.” That%thé use of the Word “and”; at the
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end of series of subsections each ending in a semicolon—signals that the General Assembly
intended for section (c)(1)’s exceptions to apply conjunctively, not disjunctively.

9 5l2 The statute’s plain text supports this interpretaﬁon. Section (c)(1)(A) defines the -
attempted murder of a police ofﬁcer as a Class X felony and prescrlbes a sentencing range.
Subsections (B) through (D), by contrast, describe attempted murder when a firearm is involved
as a Class X felony “for which” a certain period of years “shall be added to the term of
imprisonment imposed by'the court.” See, e.g., 720 ILCS 5/8-4(c)(1ﬂ)_(B)v(West 2010). The most
natural reading of section (c)(l) is‘fhet, subsection (A) sets out an enhanced baseline sentencing
range for attempted murder of a peace ofﬁe'er, and then, depending on the facts of the case, -
subsections (B), (C), or (D)vcoxhe into play and require that the cir{cuitvcourt add tirrneyto the
sente'nce.. See People v. Smith, 2012 IL App (1st) 102354, 71 14 (“Just as the firearm sentencing
enhancements in subsections (c)(1)(B), (C), and (D) must be added teﬂthe 6-to 30-yea:r -

, sentencjng ran‘ge,' so too must these enhancements be added to‘ the higher 20- to 80-year - .

sentencing range.”). .

q 53 Defendant suggests thatr interpreting section (c)(1)’s exceptiohsas.applyihg conjunctively :

creates the p0351b111ty that a defendant who attempts to kill someone usmg a gun and. causes great -

bodlly harm could be subj ected to all three firearm enhancements, since to injure- someone w1th a
-gun, one must necessarily possess a gun and fire it. We disagree. As a general matter, this court

will not interpret a statute as permitting double enhancements. People v. Guevara, 216 111. 2d

533, 545 (2005). The only time that prohibition may be lifted is if “the legislature clearly intends

for there to be a double enhancement, and that intention is clearly expressed” in the statute itself:

Id. at 545-46. But section 8-4(c)(1) “says what it says—or perhaps better put here, does not say

what it does not sayé’ (Cyan, Inc. v. Beaver County Employees Retirement Fund, 583 U.S.
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__, 138 S.-Ct."1061; 1069 (2018))—and here, nothing in sectien‘8-4(c)(1)’s plain text contains a

- statement of legislative approval sanctioning deuble enhancements. See People v. ‘Laubschef,-
183 Ill. 2d 330, 337 (1998) (penal statutes “must be strictly construed in favor nf the accused,
and nothing should be taken by intendment or implication beyond the obvious or literal meaning
of the statute™). As snch- defendant’s fear of a double enhancement is unfounded.

9 54 We note that in People V. Douglas 371 1ll. App: 3d 21 26 (2007) a panel of this court
reached a contrary result, stating that section (c)(l) s firearm enhancements did not apply to
attempted murder of a police officer. However, a subsequent panel of this court has explained
that the Douglas court’s analysis of section 8;4(c) was dicta. People v. Tolentino, 409 1IL. App.

3d 598, 606 (2011) (ﬁn ng Douglas’s discussion of section 8-4(c) dicta and PYnla...mg that

..... wAapa

“ItThe main icone in Navialae soncarnad H-\n ratranrtive annlisantian n#‘
SOLYRENY PEICERES SiTIuiie- SRR 2 CLFITRILNT WULIVWLLIGE AW LW A UKL VW yya;bul.xuu i

2d 481 (2005), to the defendant’s sentence™). Moreover, we find the Douglas court’s analysis

unpersuasive. In Douglas, the court reasoned that. “[b]y creating a Class X offense carrying 20 to

B -

.. 80 years, the legislature well might have believed it was authorizing trial judges to impose severe. - - - -

_sentences. That is, the sentence already is enhanced, without the need for further provision.”
Douglas, 371 1. App. 3d at 26. That reasoning is inconsistent with our traditional mode of
statutory construction.. When, as here, the General Assembly’s intent “can be ascertained from

' the statute’s plain language, that intent must prevail without resort o other interpretive aids.”

Paris v. Feder; 179 111. 2d 173, 177 (1997).

9 55 We next consider defendant’s argument that the firearm enhancement was improperly

imposed because it was not properly aHeged in the indictment or submitted to the jury as an

aggravating factor. Defendant argues that since the factor used to enhance his sentence.—.being,

N armed with a ﬁreé_rm (see 720 ILCS 5‘/8-4'(0)(1)(B),(West 2010))—is not an element of the
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offense, the State was obligated to (1) includé the enhancing factof in the indictment, (2) submit
the enhancing fact to the jury, and (3) prove the enhancing fact beyond a reasonable doubt.
Defendant maintains that the State did none of those things and so concludes that the circuit
court improperly assessed the 15-year enhancement against him. We disagree.
1T 56 - The sixth amendment provides that criminal defendants ‘,‘shallAenjoy the right to *** trial,
by an impartial jury.” U.S. Const., amend. V1. In Apprendi v. New Jersey, 530 U;S. 466, 490
(2600), the United States Supreme Court held that the righ_t to trial by _]ury encompasses the
requirement that, with the exception of the fact of a prior conviction, “‘any fact that increases the
penalty for a crime beyond the prescribed statutory maximum *** be‘sub_mitt'ed'to ajury;and
proved beyond a reésonable doubt._’-’..In response to-that decision, the General Asséni_bly amendcd
section 111-3 of thevCode of Criminal Procedure by adding section (c?S),’ which provides:
- “[[n all cases in whiéh the imposition of the death penalty is not a
: péssibility,-if an alleged fac’; (ofhé’r_ than the fact of a prior

c_onviétion) is not an eiemént of an offeﬁse but is sought to be used

to increase the range of penalties for the OffenSe-beyOnd the

stétu‘tory maximum that could otherwise be imposed for' the

offense, the alleged fact must be included in the 'chéiging

instrument or otherwise provided to the defendant through' a

~written notification before trial, submitted to a tﬁér of factasan-

aggravating factor, and-préved beyond a reasonable doubt.” 725

ILCS 5/111-3(c-5) (West 2002).
1 57 Without more, we would be inclined to agree with defendant, since, stricigly speaking, the

attempted first degree murder indictment did not allege that defendant was armed with a firearm.
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But “[i]t is a well-established rule in Illinois that all counts of a multiple-count indictment should
be read as a whole and that elements miSsing from ohe count of Van indictment may be supplied
by another count.”yf’eople v. Morris, 135 Ill. 2d 540, 544 (1990); see People v. Wade, 2015 IL
~ App (3d) 130780, 9 28. Here, defendant’s indictment for attempted murder Iallcged he “shot at”
Officer Portis. Although that language is ambiguous—it does not differentiate whether defendant
shot a bullet, a BB, or an arrow at bﬂicer Portis—the remainder of the indictment _ﬁlled in the
| gap. befcﬁdant was also charged with aggravated discharge of a firearm and aggravated
unlawful use of a weapon, and the indictment for tﬁose crimes alleged, respectively, that
defendant “knowingly discharged a firearm,” and “knowingly carriéd on or about his persona - -
, vﬁ.r_ealj;"x}:._”._ Therqfora, defendant’s indictrhent sufﬁciehtly placed him on notice» tﬁat he was being .

accused of carrying a firearm when the offense took

58 % Likewise, the fact that defendant was carrying a firearm was submitted to and decided by

the jury. At trial, the iage: s only theory was that defendant fired a gun at Officer Portis (recall,

too, that the attempt first. degree murder indictment alleged that defendant “shot at” Officer.
Portis), and the jury fqund defendant guilty of attempted first degree murder. That means the jury _

‘must have believed that defendant shot a gun at Officer Portis, which in turn means that the jury..

must have found that defendant was “armed with a ﬁrearm 2720 ILCS 5/8-4(c)(1)(B) (West
2010Y; see People v. Jackson, 2014 IL App (1st) 123258, 62 (“It is impossible for an individual

to pull the trigger of a firearm without simultaneously being armed with a firearm.”).

9 59 Moreover, even assuming that there was an Apprendi error, defendant would still not be

entitied to relief. Apprendi errors are subject to harmless error analysis. Washington v. Recuenco,

548 U.S. 212, 221-22 (2006); People v. Rivera, 22711l 2d 1, 27 (2007). To determine if a

constitutional error such as an Apprendi error was harmléss, we must ask whether it is « ‘clear
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beyond a reasonable doubt that a rational jury would have found the defendant guiity absent the
error.” ” People v. Thurow, 203 Ill. 2d 352, 368-69 (2003) (quoting Neder v. United States, 527
U.S. 1, 18 (1999)). Here, we find that any error was harmless beyond a reasonabie doubt. Officer
Portis testified that he saw multiple muzzle flashes from the direction of Fields and defendant.
The police reco’vered 15 shell casings from the scene of the shooting, and a forensic analysis
revealed that they came from two different firearms. Moreover, defendant was observed fleeing
from the scene, and as he fled, he discarded items of clothing which tested positive for GSR. And
when defendant finally came face to face with the police, he vigoronsly resisted Based on the
totalrty of the evrdence presented at trial, the State proved beyond a reasonable doubt that
defendant was armed w1th a ﬁrearm at the time of the offense Accordmgly, any Apprendi error
that occurred in thrs case was harmless 'beyond a reasonabl_e doubt.

60 F inally,‘defendaint.aréues that certain entries relating to fines and fees on his mittimus
need to be corrected. Extended discussion of this issue is unnecessary and inappropriate given its
tr1v1al nature as well as the fact it could have easily been corrected in the circuit court. See
People v. szth 2018 IL App ( lst) 151402, § 8 (“Given that the parties have 30 days to return to
the trial court to make corrections [to the mittimus], this court should not be the court of first
resort for [fines and fees] issues.”). We order two corrections to the mittimus. First, the mittimus
credits defendant with 1285 days of presentence credit. See 730 ILCS 5/5-4.5-100(a) (West
2014). Defendant was arrested on January i2, 2011 vand released on January 13, 2011. He was ,
rearrested on July 11, 2011, and sentenced on January 15, 2015. Defendant should_have been
credited vvith 1287 days of presentence credit. We correct the mittimus to so reflect.

9 61 Second, defendant was assessed $679 in fines and fees. However, the circuit court

erroneously imposed a $5 electronic citation fee (705 ILCS 105/27.3e (West 2014)) because
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- attempted murder of a peace.officer is not a traffic, misdemeanor, municipal ordinance, or -

_ conversation case. We Vacaté this fee. We further order that defendant’s presentence . . .

incarceration credit be applied to offset a $15 state police operatioﬁs fee and a $50 court system
fee because these fees arrevactually fines. People v..Brown, 2017 IL App (1st) 142877, 99 71, 74.
Deféndant further maintains that he is entitled a presentence credit for a $2 public.defender
records automation fee and a $2 state’s attorney records automatlon fee. This court has
repeatedl}; held that these fees are in fact fees and thus not subject to offsét. People v. Bowen,
2015 IL App (1st) 132046, 19 64-65. In sum, we correct defendant’s fines and fees order to

reflect a new total >c‘>f $609 in fines and fees. . =

162 - ~  CONCLUSION

o
3
3
n

763 We affirm defendant’s conviction and sentence and correct the

9 64 Affirmed; mittimus corrected.
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