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QUESTIONS PRESENTED

1. Arg the sentencinc procsedinas that was found tn be urconstitutional made to he

invalid?

2. Dirf the trial court shuse its discretion by refusinm to comsider the fact the
defendant oroduced & Jurisdictione! defert which entitles +he defandant +o he
resentenced hecause he was subject to unlzwful ronstreints nlaced on hie Sixth

Amendment Rights <o a jury trial?

[
.

Has the defendant met the burden of esteblishing entitlemert to relief urder
MCR £.508(D)?



LIST 0OF PARTIES

All narties zppear in the captian of the cassz nn the rover uage.
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IN THE SUPREME COUR
OF THE UNITED STATES

.»1

s

Petitioner respectfully prays that 2 Writ of Certicrari issue ¢n review the

Judarent belouw.

OPINION BELOW

The cpinicn of The United States Court of Apoeals appears at Appendix A 4o

——————t—

3

the petition and is unpublished.

The cpinion of Tha Michigan Suprems Court appears at Appendix B to the

petition and is urnpublished,

The opinicn of the Sixth Judicizsl Circuit Court appears at Appendix € +o the
petition and is unpublished. .

*

The opinion of The Sixth Judicial Circuit Court for Reconsiderstion sppears at

Appendix D +to the petition and is unpublished.



JURISDICTION

The date on which The United Statss Court of fppeals decided my cass was
September 17, 2017.

hl
{~ae

No petition for rehearing was %timely filed

£

n my case.
The jurisdiction of this court invoked under 2R U.S5.C. § 1254(1).

The date on which The Michigan Supreme Court recided my case was Septemher 12,
2018.

No petition for rehearing was timsly filed in my rase.

- The date on which The Sixth Judicial Circuit Court decided mv cess was November
17, 2016.

A timely pestiticn for rehearing wss thereafter denied on +the following date:

Pecember 15, 2016 and & cony of the order cenving reconsidersticon appears at

Appendix .

s

» ~

The Jjurisdiction of the court is inveoked under U.S.0. § 1257(=2).



STATEMENT OF THE CASE

Thie case arouse out of & shooting incident which gecurred on Bugust 17, 2NN8,
wherein Jason Jones was killed. While attending a party that Defendant was invited
ta, he anproached 2 vehicle nceupied by Amanda Marion, the mother of his children,
and Jason Jones, the feceased.

Defendant and Ms. Marion exchanged a few words and then Defendant slapped Ms,
Marion several times ascross hﬁ: fece while she was still sitting in the vehicle.
Defendant never spoke 2 single word to Mr. Jones. However, Mr. Jones took it upen
himself to get out of the vehicle that he was driving Ms. Marion in and attac
Dafendant.

Defendant and Mr. Jones started to physicelly fight. During *he fight bot
individuals tusslied and strugoled far & weapon thst the Defendant allegedly
possessed.

During ths altercation two shats-rang out and hoth Mr. Jones snd the Defendant
tonk ofF running. Shortly efter this altercstion Mr. Jones was found decessed on
the porch of 3 locel rasident approximately one bleck from the location of the
altercation.

It was later cdetermined that Mr. Jones had died from 2 sinole bullet wound +0

j3H

the chin. The hullet had traveled doun through his lung killing him.

The prosecution constantly mads mention of the fact Mr. Jones died herause gf
an ect of chivalry, instead of making the total and exact references to sverything
that ocecurred. contrary to thé orosecution's assertions to being an ect of
chivalry, Mr. Jores never had to get out of the vehicle end sttacked Defendsnt.

There were many other averues which Mr. Jones could have taken inmstead of

agoressively oetting out of the vehicle and attacking Defendant. despiie the fact



A

that the Defencant did slap Ms. Marion, he nsver said =z single word fa Mr. Jonss.
Therefaore, Mr. Jomss waes the true sogressor in the altercation hetusen himself and
the Defendant.

As the trisl court reflects, this case was decided on false testimony by

*

several different witnesses. The primary witness, Kim Mariecn, told seversl

different lies 2hout how he was hetween the tws men during their sltercation, and

how he witnessed the Defendant shoot Mr. Jomes in the leo. Mr. Jone=s never

]

suffered from a gunshot to the lag. Mr. Marion further ststed %het he ran behind
the two men and he saw the Defendant fire seversl more shots at M
cross-examination by Defendent, Attorney, Mr. Marion admitted that he lied shout
that and no additianal shell casings were ever located. Additionally, every other
witness, including Mr. Marien's own dsughter, said that they did not sse him until
27 minutes after the incident happened.

Furthermore, Mr. Marion alsc liad shout callino 211. The proserution continued
to support this witness even after knowing that he had made multiple statements
that were incan&istent with his Preliminary Examination testimonv as well ss his
trisl testimony.

Every witness had a different story te tell concerning everv asoect of the
in:ident. The stories range from the Defendent chasing Mr. Jones down the street
to the Defendant chasing Mr. Jdones ss he drove asway in & white van., Ths

inconsistencies amono &1l of *he witnesses clearly demonstrates reasonshle doubt.

Thers was meny different hinas that wzre overlooked =s far ag the miti batinn
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Ps depicted by his Pre-Sentence Report, Defendant uwes assessed a totsl of 57
points for his prior receord vearishles (PRU's), which szpnears horizontally on the
sentencing orid for Class A offenses. This plasces Defendant in category E. The
PRU's are being mentioned beceuse there was 2 misealculstion when scoring the
variahles snd once combhined with the' Offensz \Variasbles (QV's), the floor of
Defendant's minimum sentence guidelines renge automatically incressed havond thét
prescribed by law. Accordingly, Defendant wes asssessed = total of 95 points in the
OV category, 25 points wsre calculstzd for OV-1; 5 points weré asszsesd for QV-2;
25 points were assessed for OV-3; 15 peints were assessed for OV-5; and P& paints
were assessed for V-6, which tatals 95 points. The totzl of 95 émints nlaced

& .

Dafendant in Cell II category of his sentencing grid. Combining OV level II with

PRV level E places Refzndant's minimum sentence ranoe st 270 to 675.



PRY CHALLENGES

PRV 1: VYas utilized to score 25 pointe for an Armed Rohbery conviction that was
committed when the Defendent was a juvenile, and it wss 2lso uvsed to enhance the
Defendant's senterce causs this offense was nleced in the Defenrdant's adult

history. The Defendant believes that this matter should not have heen included in

1]

his iuvenile history cause Defendant was sentemced on this charge when he was 15
and hz was also sentenced to 8 Juvenile Training Facilitv. This offense thersfore,
should nesver hava been ;laced.in his adult historv. See People v. Melntire, 7 Mich
ARon. 133, 140; 151 Nu2d 187 (19€7).

PRV 5: If the 2 points scored here are 2s a2 result of the "allegad" Grand Blanc
Merijuane arrest when the Defendent wes hetwesn the ages of 12 and 13 years of
age, tha Defendant ects cause the court has no record nof the Defendent sver
being sarrested nor does the court have any record of Defendant sver heina
adjudicatsd for any such offerse.

PRV 6: Tha Defendant cbiscts to the scoring of this variable. The Defendant was
never arrssted for this marijusna offense nor wes the Defefendant an sny tvpe of
delayed sentence status or bond for the mariijusnz offanse when the instant offense
occurred. Accarding to the Defendant, he was made sware that the marijuana charce

m after beine arrested for the instant offanse. Ond
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Furﬁhermmre, the court have no recerd of anv type of bond payment ever being made.

PRV 7: Thz Defendant ohiects to ths scoring of 20 points for this varishle. The
imstructicns to this varisble stetes that: (1) A current felony conviction that
will result in 2 msndatory consecutive sentence may not he counted under PRV 73
(2) A concurrent felony conviciion thet will result in 8 consscutive sentance

under MCL 33%2,7401(3) mav not be counted under PRY 7. Tha nffersss in guestion

Wwill result in r*csrvse_w‘ti\fr-: senterices and thus, should not be srcored.
b}



BV CHALLENGES

To show that Defendant's sentence resulted in 2 Sixth Amencment Jury trisl

olation, OV-1 is based upon "the agoraveted use of = weapon." The inmstructions

e

Y
pursusnt to MOL 777.31(1){(c) requires the trial court to assess 25 points if Ya
fireerm wes pointad st or towsrd = victim, or the victim had = ressonable
agprehension of an immediate battery'when threztenzd with a knife or athsr cuttinn
or stabbing weapon.®

The charges in the informetion reed to the jury were for First Dearee Murder,

n Paosseseion, and Carrying Corcesled lWeapon. At ro point

[

Felony Firearm, Fslen
was Defendant's jurv informed that s separate charge of Aggravated use of a Weapon

(DV-1) would be included in the list of chaross. The jury was never asked to

i}

consider any facts concerning the eggravated use of a ueapon to incresse the

{

j=y

punishment of Defendent's sentence uwupon a F

nding of guilt. The jury was only
renuired to find beyond s reassonable doubt that Defendant was armed with a weanon
-- net that he pointed it at 2 victim. See People v. Gibhs, 299 Mich App, 473,
&Dﬂf#91 (2m3).

This houwever, is snalogous *to the circumstsnces found in Alleyens, supra, uhere

crime of

O]

the Jury form indicated that +the Defendant used & fFirearm fduring

¥

violence, but not that the firearm was hrendished. Fecause the inding of

orandishing increased the penalty to which the Defendant wes subiect, the Supreme
Court held that it was zn element of the cffense which had to be found by the jury
bavond a reasonable doubt. 133 S. Ct. at 2155.

Since Defendant did not admit to the facts underlving OV-1, and in light of the

language =nunciated in both Lockridge and Alleyne, Defendant submits that the 28

pocints assessed to him for OV-1 waes done so inm clear viglation of his Sixth



Amendment jury trizl rights, ss they constitute impermissible judge found facts.
lext, OV~2 is based on the "Lethal Potentisl of a Wesoon Possessed or Usad.!
Herz, Defendant wse zssessed 9 points where it was determined by a preponderence
of the svidence (Judne found fscts) thet Defendant possessed or used 2 pistol...
As with OV-1, because the charge of '"Lethal Potential of a Uespon" was not
submitted to the jury for considerstion, charged in the information, or admitted
to by the Defendant, this ton, is viclative of Defendent's Sixth Amendment Jury
trial rights where the judge found facts relied upon by the sentencing court were

impermissible used o incresse the floor of Defendani's minimum sentencing

Next, OU-5 is based on Serious Psychologiczl Injury Reguiring Professionsl
9

Treatment. Defendant wes assessed 15 points where it wes determined by a
preponderance of the evidence (Judge fnound facts) that the Deferdant caused

sychological injury to a member for the victim's family without any evidenes
Y g 2

o

being produced that the family members sustained psychological injury reouiring
professional treatment.
Next, Defendant was assessed 2% points of OV-6, intent to kill or o great

bodily harm, or to creste such risk. It is uncdisputed that Defendant wss attscked

and then involved in a physicel altercation (fist fight) with the victim.
In affirming Defendant's conviction and sentence, the Michigan Court of Appsals

beld that Michigan uses sn indeterminaste sentencing scheme in which the +rizl

court sets the mininum sentence, but can't never exceed the maximum sentence.
People v. Drohan, 475 Mich 140, 164; 715 NW2d 778 (2008). Thus, as long as the
Pefendant receives a sentence within that statutory meximum & trisl court may -

"utilize Judicially ascertsined facts to fashion a sentence within the rangs

authority by the dury's verdict." Drchan, supra at 164,




On Janusry 15, 2010, the jurv convicted the Petitioner of Second Deores Murrer,
Felon in Possession of s Fireerm, Carrving e Concesled Wsapen, end Felonv Firearm.
On Februarvy B, 7010, the triel court sentenced the Petitiopsr to serve 44-8N yeare
in nrison for the homicide, to serve concurrent terms for the twn wessons
possession crimes end 40 serve two vesrs consecutive For the feleny Firearm
canviction,

The Petitioner timely ¥iled his request for anpointment of counsel ss recuired
by MCR 6.425(f)(3) and MOR 7.704(a)(2). Peter Ellenson wes spajcinted ae counsel

for the Petitioner on May 26, 201N,



REASONS FOR GRANTING PETITIONM

1. lhere the Michigen Court struck down MOL 769.34(2) as unconstitutional

Jots

pursuant to Montgomery v. Louisianas, this, in effect, produced a jurisdictional

0

defert in Defendant's conviction =nd senterce that the state no longer bas th

authority to impose. In light of this interverning change of law which raguire:

i

retroactive applicetion, Defendant iz =ntitled to resentencing where he was

subjected to umlzawful constraints placed pn his Sixth Amendment rich

3
—‘L
o]
a
4
-
3

triel.

2. Plleynse emphasis that "whaen 2 firding of fects =zlters +ths 1egally,
proscribed punishment ec #s to apgravate it, the fact necessarily farms a
canstituent part of 2 new offemse and must be submitted to the jury. It is no
ansuer to ssy thet the Defendant could have recsived ths sams sentence with or
without the facts." 133 S. Ct. st 2157,

3. Secsuse the Supreme Court declared MOL  7632.34(2) & (2) +a bhe
unconstitutional, Montgomery estshlishes that once a stete retermines to be

unconstitutioral, it no longer has the authority +c insist that a prisoner remain

(._lc
[n}
3

ok

3 %

n jail base a punishment barred by the constitution, 136 S. Ct. 732. Here, in
Pefendant's case, OV-5 comsist of judicisl found facts that were predicate uparn
inaccurate information which increased his punishment snd constituted = sgparate
offense. As a result; Defendant's Sixth Amsndment right to & jury trisl was
violated where the facts used for OU-5 uere not included in the charged offenes,
not admitted by the Defenrant, nor submitted o the jurv for their consideration.
L, The trial court's relisnce upon  inaccurate  informetion 4o sentence
Defendant, combined with the unconstitutional use of OU's [MCL 707.32(2)], deaply

prejudiced Defendant in more then ore way. For starters, the errore complainesd of



hzd substantive =ffect on Defendant's sentence. Secondly, having bern sentenced
based on inaccurste informetion produced sn "invalid santence." A1l of which

o
H
A

serigusly affected the fairmess, inteority, end ouhlic reputaticon of the judicis

+

5. In People v. Wilkins, 121 Mich Apo. 817 (19r2)}, the Court of ﬂnnm? held

thet it is vitelly important to the Defendant and +a the gnds of justice, that a

sentence he hased upon sccurate informetion. (Citinn Peonle v. Mackowski, 378 Mich
24, 2.8 (1971) and Peoples v. Triolett, 407 Mich 510 (1280)). Nevertheless, a
sentence which is based on inasccurate information is invelid. People v. Whalen,
412 Mich 166, 163, 179 (19°1).

VYery recertly, the Michican Court of Appeszls has determined that the (QY's
(which =re unconstitutional under lLockricere) constitutes en "invelid sentencs.®”
See e.q., Peonle v, lleeks, ?ME Mich App. Lexis £9N; Peanle v, Calloway, 771F Mich
Rpp. Lexis 60%; and People v. Gentry, 2014 Mich fpo. Lexis BPA, lWhile it may be

truz under Michigan law that nur state has an inter

C!}

t in finalitv, whet Michipan
fhas no interest in," is compelling orisoner to ssrve time under an invalid
sentence

6. In env mvent, "R careless or designed pronourcement of sentenne on 3
foundation [that is] extensivelv materizlly false" denies the Fourteenth Amendment

due process right to be sentenced hased on accurate information. Touwnsend v,

Rurke, 344 U.S5. 736 at 741. Sentencing on the basis of assumptions concerning

T

Defendent's criminzl record which are materiallv untrue, "whether caused hy

carelessness or resian, is inconsistent with due process of lsw, =nd such =2



LEGAL ANALVYSIS

7. In People v. Lockridoe, 498 Mich 358 (2M5), our State Supreme court struck

doun Michigan's sentencinn ouvideline statue as unconstitutioral. Accordinaly, the

ﬂ

Of fense Varishles (0OV's) usead to cslculats mandatory minimum sentencing ouidelin

warae found to he

]

[

0

netitutional flawsd, as they unlawfully a2llowed the ludge to
find bv a nreponderance of the esvidence, fects that are used to compel en incrzaase
in the mandatory minimum punishment a Defendant receives. Th2 statues, which mads

it mandatory for ALL JUDGES IN MICHIGAN te follow viglated the Six

ot

h Amenrmant,

becsuse it forced judges to consider facts during the sentencing phase which hed

not been found by the durv or admitted to by the Defendant.

8. However, to make a threshold showing of nlzin errorv thet could renuire g

resentencing [under Lockridoe] s Defendent must remonstrate that his 0OV level

was celculsted using facts heyond those found by the jury of admitted by tha
Defendznt, and, thst 2 correspondino reduction in the Defendant's 0OV  score to

accourt for the error would change the eoplicebls guidalines minimum sentence

9. Nevertheless, this orocedure which allpows s Defendant to show thet he uwas
sentencerl ahove his mandatory puidelinmss based upon judge found facts which

not heen found by the jury, or admitted to by the Defendant, is =1
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that Defendent is uwsing ta iliustrate thet h the time added to his szntenced bhased
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upon an unconstitutionsl statue, constitutes

State no longer has the suthority to impose,

10



JURISDICTIONAL DEFECT PURSUANT TO MONTEOMERY V, LOUISIANA

10. Relevant tn Defendant's claim is the Supreme Court's position within %he

framework of Montgomery v. Louisizna, 13F S, Ct. 718 (2MA), that once & Stats

insist fhat a prisoner remain in jail hased upen & punishment
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Viewing the lenguane found in Exporte Siebold, 100 U.S. 271 (1880), the Court

in Montgomery teok judicial rotice thet in Sishold that they had heen convicted
under unconstitutinnal stetutss. Thers, the Court explained +that if, "Thie

position is well taken, it sffects the foundation of the whole nroceedinos. ! Id,

Lt

iliegal and void, and cannot be 2 leoa 1 cause of imprisorment. It is true, if ro
writ of error lies, thé Judgment may be final, in *the sense that there may he no
maens of rsver;inp it. Put... if the lsws are unconstitutiocnal and veid, the
Cirenit Court ecouired no jurisdiction of the causes. Id. at 376-377.

12. Reiterating Siebold, the Court further explaimed that #n unconstitutioral

law is void, as is no law. "R penaltv imposed pursuent *o 2n unconstitutionsl 1aw

mments the Constitution forbid, to conclude ntherwise would undercut
the Constitution's substantive puarantee=s.” 1724 &, Ot. 73.
13. In Johnson v. White, 261 Mich Apo. 332 (2004), the Court held =& a ceneral

rule, "Am unconstituticnal stetuts is void sh initio, it is veid for anv purpose

sae
[

and ie as ineffective ss if it had never heen enacted." (Citing Stanton v. Lloyd
Hammond Produce Farms, 400 Mich 138, 144 (1997). Pursuani tn. this rule, decisions
declaring statutes unconstitutinnel have heer oiven full retrpactive =oplication.

1



[citations omitted].
14. In light of the =bove, there should be no doubt thst sentsrces imposad

under an urnconstitutional statutes not only constitute & Jurisdictionasl defect, hut

eb

glso reqguires reversal of ths illeoa! sentence. Clabin, supra. Montoomery makes i

clear that, "A steste mev noi Constitutionally insist on the sams

resulte in it

[9)]

mn

oun post conviction procesdines.” Under the supremscy clause of the Constitution,
State Cnllatersl Revisw Courts have no creater powsr than Federsl Courts to
mandate thet 2 prisoner continue to suffer ounishment herred by ths Constitution,

s onen to & claim controlled by Federe’ Law

fodn

if a2 State Collztersl proceeding
“reouires,." [128 G, Ct. at 7321,
Hare, once the Michigen Sunreme Court struck down MPL 7989.34(2) and MOL

769.34(3) as urconstitutionel, this not only estashlished & jurisdictioral defest,

pte

t also resulted in an intervening change in the law recuiring retrosctive

zonlication.

12



INTERVENING CHANGE IN LQU/PFTRDACTTUITV

15. In distinguishino the difference betwsen substantive -va- procedural, the
Court held thet, "Substantive Rules" set forth cateporical guasrantees that place
certain criminzl lesus and punishments altogether heyond the States power to
impose, that when a State enforces s proscrintion -r penalty barred oy the

Comstitution, the resultinc conviztion or ssntence is, by definition, unlawful...
® k E]

)

16. As it stands, MOL 768.34(2) and 762.34(3) are statutes that were created by
Michigen Legislature. Statutes [which are uncomstitutionall  consist  of
"substentive law" that can only be made or created by the legislature. Altheouch

5

il

the Michigen Suprems Court has asuthority +to  strike down =2  stetute

uncenstitutional, it does not have authoritv to write eor creste laws, for to do eo

would violate the separaticn of pouwers princinle, See Const. 1963, Art. Z, Sec. 7

and In re 1976 PA 267, 400 Mich 666 (1997).

17. The distinction between the legislatures and judiciasl branches of Michigan!
Govermment was expressed in Pegple v. Glass, 464 Mich 266 at 281, where the Court
emphasized that it was not suthorized to enact rules ihat gatablish, abrogate, or

modify substantive law --- the suhstantive law [stetes] could anl
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the lsgislature. See Peoole v. Jones, 457 Mich 135 (20M4); People v. Cornell, 4AF

e
=
g
0
T
[oFN]
s}
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o

net McDougall v. Schanz, L41 Mich 14, 27 (1899). Thus, to belsbor the

point, statutes thet are found te he unconstituticnsl sre unlawful at

Jte
[

incention, and is to be spplied retrosctively. Stanton v. Lloyd Hsmmond Producs
Farms, supra.

18. In sum, the ahove illustrztes that Lockridoe was deriderd on "substantive
grounde," and applies retroactively +o anvaone who cam show  that they wers

erroneously affected by the unlewful sentencing procsdure that was in use at the
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time of their sentencino. In this vein, Montgomerv enforces the facts that a

nte
conviction and sentencing imposed wmrfer an unconstitutiensl ststute produces 2
Jurisdictional defect where the unconstitutional sentance must he desmad void.

19. Here, Defendant has shown in areat retail thet his sentence using
imaccurste information is invalid. The use of an unceonstitutionel sentencing
procedure, that unlswfully incrsassd the Tloor of hié minimum guidsline sentence,
thersghy, viclating Deferdant's Sixth Amendment jgrv trial richts. Defendant has

eouelly demonstrated that being sentenced under en unconstitutional statute

oroduced & jurisdictional defect which misllifies his illegal senience.

20. As steted in Montgomery v. Loulsisna, supraz at 731, "It follows, as

m

generzl princinle,  that a Court has ro suthority to leave in pl:

Q)

oty

ol onvictio

n
0

on ar

santence thet viclates a suhstantive rule, recardless of whether ths conviction or

21. Rased on the foreooing, Defendant ssserts that he hes sstablished &
threshalr showing for plain 2rrov sufficient to warrant & remand o the triszl
court for further inguiry. In the interest of justice, Defendent is emtitled tn

resentencing Tswn end v. Purke, Art. 7 § 17.

CONCLUSTION
The Petiticn For Writ Of Certicrari, should be BRANTED.

Raspactfully Submitted,

Dercemher iz , °MA

De¢andsﬁt Tn Drn DPr

Bus Harrisen Correctional Facility
7727 E. Eeecher St.

Rdrian, Michigan 48771
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