










UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 1:16-CV-22802-ROSENBERG/BRANNON

CARL LEE WILLIAMS,

Movant,
v.

UNTED STATES OF AMTERICA,

Respondent.
________ /

ORDER ADOPTING MAGISTRATE’S REPORT AND RECOMMENDATION

This matter is before the Court upon Movant’s Motion to Vacate Conviction and 

Sentence under 28 U.S.C. § 2255 Based on the Authority of Johnson v. United States and Welch 

v. United States, DE 1. The Motion was previously referred to the Honorable Dave Lee Brannon

for a Report and Recommendations on any dispositive matters. DE 11. On June 9, 2017, Judge 

Brannon issued a Report and Recommendations recommending that the Motion be denied and 

that the case be closed. DE 19. Judge Brannon also recommended that a certificate of 

appealability be granted. Id. Movant timely filed objections. DE 26. The Court has conducted a 

de novo review of Judge Brannon’s Report and Recommendations, Movant’s objections, the 

record, and is otherwise fully advised in the premises.

Upon review, the Court finds Judge Brannon’s recommendations to be well reasoned and 

correct. The Court agrees with the analysis in Judge Brannon’s Report and Recommendations 

and finds, for the reasons stated therein, that the Motion should be denied and the case closed. 

However, the Court also agrees that granting a certificate of appealability is appropriate. 

For the foregoing reasons, it is ORDERED AND ADJUDGED that Magistrate Judge 

Brannon’s Report and Recommendations is ADOPTED. Accordingly, Movant’s Motion to 
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Vacate Conviction and Sentence under 28 U.S.C. § 2255 Based on the Authority of Johnson v. 

United States and Welch v. United States is DENIED. DE 1. The case shall be CLOSED. All 

other pending motions are to be DENIED AS MOOT, all hearings CANCELLED, and all 

deadlines TERMINATED. However, a certificate of appealability SHALL ISSUE.

DONE and ORDERED in Chambers, Fort Pierce, Florida, this 19th day of July, 2017.

_______________________________
ROBIN L. ROSENBERG
UNITED STATES DISTRICT JUDGE

Copies furnished to:
Counsel of Record
Carl Lee Williams
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16-22802-Civ-Rosenberg/Brannon

CARL LEE WILLIAMS,

Movant,

v.

UNITED STATES OF AMERICA,

Respondent.
_____________________________/

REPORT RECOMMENDING THAT
§ 2255 MOTION TO VACATE BE DENIED

Movant, an inmate at Coleman Medium Federal Correctional Institution in Sumterville, 

Florida, has filed a Motion to Vacate Conviction and Sentence Under 28 U.S.C. § 2255 Based 

on the Authority of Johnson v. U.S. and Welch v. U.S. (DE 1).  The Government answered in 

opposition (DE 5), and Movant has replied (DE 9).  The parties have also filed various notices 

of supplemental authority (DE 6, DE 8, DE 12, DE 13, DE 14, DE 15), as well as court-ordered 

status reports (DE 17, DE 18).  For the reasons below, the Court RECOMMENDS that the §

2255 Motion be DENIED.

I. BACKGROUND

A. Indictment and Pretrial Proceedings

On June 27, 2014, a federal grand jury returned a three-count indictment against 

Movant and a co-defendant [DE 1].1 Movant was charged in two counts: Count One for 

carjacking resulting in serious bodily injury, in violation of 18 U.S.C. § 2119(1) and (2); and 

1 Citations to the underlying criminal case, U.S. v. Williams, et al., 14-20465-Cr-Rosenberg/Hopkins, 
are in brackets, “[DE__],” while citations to the instant § 2255 proceeding are in parentheses, “(DE__).”
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Count Three for carrying and brandishing a firearm during and in relation to a crime of violence 

as charged in Count One, in violation of 18 U.S.C. § 924(c)(1)(A) [Id.]. The Court appointed 

Criminal Justice Act attorney Deric Zacca to represent Movant [DE 25]. Following a 

detention hearing, Movant was ordered pretrial detained as a danger to the community [DE 44].

Following a successful motion to suppress [DE 69] and an order granting the parties’ 

joint motion to continue trial based upon ongoing “discussions to try and achieve a global 

resolution of the charges in this case and the parallel state proceedings” involving Movant [DE 

77, DE 78], Defendant decided to plead guilty and a hearing was set.

B. Guilty Plea and Sentencing

On April 8, 2015, Movant appeared with counsel and pled guilty to both counts as 

charged: Count One for carjacking with serious bodily injury and to Count Three for 

brandishing a firearm in furtherance of a crime of violence [DE 92].  According to the factual 

proffer filed simultaneously with the written plea agreement, both charges stem from a 

nighttime incident during which Movant and his co-defendant rushed victim “N.C.” and 

forcibly took her 2014 Chevrolet Traverse and other property valued at over $10,000 (including

jewelry, a laptop computer, and credit/debit cards) [DE 95].  During the carjacking, “N.C.” 

was physically restrained and a firearm was used to repeatedly strike her several times “causing 

N.C. to lo[]se teeth, suffer a fractured foot, several cuts and bruises, blood loss, and 

concussion.” [Id.].

In exchange for Movant’s guilty plea, the Government agreed to (1) recommend a 

two-level acceptance of responsibility reduction at sentencing; and (2) move for an additional 

one-level substantial assistance reduction under the U.S. Sentencing Guidelines if Movant’s 

offense level were found to be 16 or greater [DE 94].  The parties further agreed to jointly 
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recommend an upward variance under 18 U.S.C. § 3553(a)2 and the imposition of a total 

sentence of 15 years in prison [Id.].    

On June 22, 2015, the Court granted an upward variance and sentenced Movant to a

total of 15 years (180 months) in prison, as follows: 96 months as to Count One and 84 months 

as to Count Three, to be served consecutively [DE 118, DE 122].

C. Post-Conviction Proceedings

Movant did not file a direct appeal to the Eleventh Circuit. On June 26, 2015, the U.S.

Supreme Court decided Johnson v. U.S., 576 U.S. –––, 135 S. Ct. 2551 (2015). In Johnson,

the Supreme Court found the “residual clause” of the Armed Career Criminal Act (“ACCA”), 

18 U.S.C. § 924(e)(2)(B)(ii), to be void for vagueness and a violation of the Constitution’s

guarantee of due process. Johnson, 135 S. Ct. at 2563. On April 18, 2016, the U.S. Supreme 

Court decided Welch v. U.S., 136 S. Ct. 1257, 1265 (2016) and held that the substantive 

decision in Johnson is retroactive in cases on collateral review. On June 24, 2016, Movant

filed the instant § 2255 Motion seeking to have his § 924(c) conviction and sentence vacated in

light of Johnson and Welch.

II. LEGAL STANDARD

To prevail on a § 2255 motion, a movant must demonstrate that:  (1) the sentence was 

imposed in violation of the Constitution or laws of the United States; (2) the Court was without 

jurisdiction to impose such a sentence; (3) the sentence exceeded the maximum sentence 

authorized by law; or (4) the sentence is otherwise subject to collateral attack, i.e., there is a 

fundamental defect that results in a complete miscarriage of justice.  28 U.S.C. § 2255(a).  If a

2 As explained by defense counsel at Movant’s change of plea hearing, the parties agreed to an upward 
variance as part of a global resolution regarding Movant’s parallel federal and state proceedings arising 
out of the same incident [DE 104 at 21-22].
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movant makes this showing, a court “shall vacate and set the judgment aside and shall 

discharge the prisoner or resentence him or grant a new trial or correct the sentence as may 

appear appropriate.”  28 U.S.C. § 2255(b). The movant bears a substantial burden in that he 

“must clear a significantly higher hurdle than would exist on direct appeal.”  U.S. v. Frady, 456 

U.S. 152, 153 (1982).

III. ANALYSIS

Tracking the parties’ briefing, the Court is confronted with two legal issues.  First, the 

Court must first decide if Movant’s § 2255 motion is procedurally barred.  If it is not, the Court 

must next decide if Movant’s § 924(c) conviction and sentence predicated on the federal 

offense of carjacking should be vacated in light of Johnson.  As discussed below, the answer to 

both legal issues is no.

A. Movant’s § 2255 Motion is Timely and Not Procedurally Barred

Movant’s judgment of conviction became final on July 7, 2015.  As the Government 

rightfully concedes, Movant timely filed his § 2255 Motion within one year of this date—on

June 24, 2016.  28 U.S.C. § 2255(f)(1). Nonetheless, the Government argues that Movant 

procedurally defaulted on any challenge to his § 924(c) conviction by not raising the issue at his 

sentencing or on direct appeal. Not so.

Generally, the procedural default rule requires that a movant “advance an available 

challenge to a criminal conviction or sentence on direct appeal or else [be] barred from 

presenting that claim in a § 2255 proceeding.”  Lynn v. U.S., 365 F.3d 1225, 1234 (11th Cir. 

2004).  A movant, however, can avoid procedural default (1) by demonstrating good cause for 

not raising the arguments on appeal and that he suffered actual prejudice from the alleged error; 

or (2) if the constitutional violation has probably resulted in the conviction of a defendant who 
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is “actually innocent.”  Id. The second exception is “exceedingly narrow in scope” and 

“requires proof of actual innocence, not just legal innocence.”  Ward v. Hall, 592 F.3d 1144, 

1157 (11th Cir. 2010).

Here, the Court finds that Movant meets the first exception to the procedural default 

rule: cause and prejudice.  A movant meets the “cause” requirement by “showing that the 

legal basis for a claim was not reasonably available to counsel” at the time of appeal.  Ward,

592 F.3d at 1157.  A movant makes this showing if “his situation is one where a court has 

articulated a constitutional principle that has not been previously recognized but which has 

been held to have retroactive application.”  Howard v. U.S., 374 F.3d 1068, 1072 (11th Cir. 

2004). That decision must be “a sufficiently clear break with the past,” so that counsel would 

not reasonably have had the tools for presenting the claim.  Id. The quintessential example of 

such a scenario is when the U.S. Supreme Court explicitly overrules one of its precedents 

because “there will almost certainly have been no reasonable basis upon which an attorney 

previously could have urged a state court to adopt the position that [the Supreme Court] has 

ultimately adopted.”  Reed v. Ross, 468 U.S. 1, 17 (1984).

Applying the above principles here, the Supreme Court’s Johnson decision clearly

broke with the past by explicitly overruling established precedent and holding that the ACCA’s 

residual clause is unconstitutionally vague.  The Supreme Court had previously rejected 

vagueness challenges to the ACCA’s residual clause.  See, e.g., Sykes v. U.S., 564 U.S. 1, 15

(2011); James v. U.S., 550 U.S. 192, 202 (2007).  As such, there exists quintessential “cause” 

under the first exception to the procedural default rule.

Movant has also established the required “prejudice” under the exception.  Movant

argues that he was sentenced under a constitutionally defective statute and that he incorrectly 
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received a sentencing enhancement.  Receiving an illegal sentence certainly satisfies the 

prejudice prong.  See Chatfield v. U.S., 2017 WL 1066776, at *5 (S.D. Fla. Mar. 2, 2017), 

report & recommendation adopted 2017 WL 1066779 (S.D. Fla. Mar. 21, 2017) (“if the 

Petitioner has suffered an ‘illegal sentence’ on any count of conviction, he has sufficiently 

alleged actual prejudice as a matter of law and habeas relief may be warranted.”).3

B. Movant is Not Entitled to the § 2255 Relief He Seeks   

Having found the instant Motion procedurally valid, the Court turns next to the merits.  

Movant argues that his § 924(c) conviction and sentence should be vacated after Johnson

because his companion offense of carjacking does not qualify as a “crime of violence” under 18

U.S.C. § 924(c). (DE 1 at 9).  In support, Movant argues that just like the residual clause of the 

ACCA that was at issue in Johnson, § 924(c) is similarly void for vagueness (Id. at 9-12).  

Movant argues further that the federal offense of carjacking categorically fails to qualify as a 

“crime of violence” because it can be accomplished by “intimidation” which does not require

the use, attempted use, or threatened use of violent physical force, and therefore cannot serve as 

a predicate offense for his § 924(c) conviction (Id. at 12-21).

Respondent counters that Johnson has no impact on Movant’s § 924(c) conviction and 

sentence because Johnson solely addressed ACCA cases and did not alter the definition of 

“crime of violence” under § 924(c) or otherwise open the door to collateral review of § 924(c) 

convictions (DE 5 at 10-16).  Respondent asserts that even if the Court were to find § 924(c)

(c)(3)(B) unconstitutional, Movant’s companion crime of carjacking clearly satisfies § 

924(c)(3)(A) (Id. at 16-21).  The Court will address the parties’ arguments in turn.

3 Because Movant meets the first exception, the Court need not address the second.  Chatfield, 2017 
WL 1066776, at *5 (“Because Petitioner has met the first exception to the procedural default rule, the 
Court need not consider the second exception”).
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1. Johnson does not apply to § 924(c)(3)(B)

Johnson analyzed the ACCA, which provides for a 15 year minimum mandatory 

sentence for a defendant convicted of being a felon in possession of a firearm if he has at least 

three convictions for a “violent felony or a serious drug offense, or both.”  18 U.S.C. § 924(e).  

The ACCA defines a “violent felony” as one that:

(i) has as an element the use, attempted use, or threatened use of physical 
force against the person of another; or

(ii) is burglary, arson, or extortion, involves use of explosives, or otherwise 
involves conduct that presents a serious potential risk of physical injury 
to another....

Id. § 924(e)(2)(B) (emphasis added).  Johnson held that the “residual clause” of subsection 

(ii), italicized above, is unconstitutionally vague.  Johnson, 135 S. Ct. at 2563. The Supreme 

Court focused on “two features” of the clause.  First, it requires courts to estimate the potential 

risk of physical injury posed by “a judicially imagined ‘ordinary case’ of [the] crime,” and then 

to consider how that risk compares to the risk posed by the four enumerated crimes preceding 

the clause, which are themselves “far from clear in respect to the degree of risk each poses.”  

Id. at 2557-58.  It is these two ambiguities in conjunction that render the clause 

unconstitutionally vague.  Id. at 2560 (explaining that “each of the uncertainties in the residual 

clause may be tolerable in isolation, but their sum makes a task for us which at best could be 

only guesswork”) (quotations omitted).

This case, unlike Johnson, involves § 924(c).  In relevant part, § 924(c) provides for a 

separate consecutive sentence if a person uses or carries a firearm during and in relation to a 

“crime of violence.”  18 U.S.C. § 924(c)(1)(A). A “crime of violence” under § 924(c) is one 

that:
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(A) has an element the use, attempted use, or threatened use of physical force 
against the person or property of another, or

(B) by its nature, involves a substantial risk that physical force against the 
person or property of another may be used in the course of committing 
the offense.

18 U.S.C. § 924(c)(3)(A),(B).  While the Eleventh Circuit has noted the differing language and 

statutory purpose of the ACCA and § 924(c), see In re Colon, 826 F.3d 1301, 1303-04 & n.2 

(11th Cir. 2016), it considers the issue of whether Johnson applies to § 924(c)(3)(B) an open 

question.  See In re Hines, 824 F.3d 1334, 1336-37 (11th Cir. 2016); In re Pinder, 824 F.3d 

977, 978-79 (11th Cir. 2016).  Nonetheless, the Second, Sixth, and Eighth Circuits have 

upheld § 924(c)(3)(B) against Johnson vagueness challenges.  See U.S. v. Hill, 832 F.3d 135, 

145 (2d Cir. 2016); U.S. v. Taylor, 814 F.3d 340, 375 (6th Cir. 2016); U.S. v. Prickett, 839 F.3d 

697, 699 (8th Cir. 2016); but see U.S. v. Cardena, 842 F.3d 959, 996 (7th Cir. 2016).  And 

courts within this District have found that reasoning persuasive.  See e.g., Morton v. U.S., 2017 

WL 1041568, at *4 (S.D. Fla. Mar. 2, 2017) (Altonaga, J.) (“Section 924(c)(3)(B)’s text is 

materially distinguishable from the ACCA’s residual clause invalidated in Johnson, and so 

section 924(c)(3)(B) remains valid.”).

Indeed, § 924(c)(3)(B) is substantially narrower than the ACCA’s residual clause, so

much of the analysis in Johnson simply does not apply.  Specifically, determining whether a 

felony falls within § 924(c)(3)(B)’s definition is a much “simpler undertaking than divining 

whether a felony, not being one of four enumerated, but disparate crimes, ‘otherwise involves 

conduct that presents a serious potential risk of physical injury to another.”  Hill, 832 F.3d at 

146 (quotations omitted). To be sure, because § 924(c)(3)(B) “contains no mystifying list of 

offenses and no indeterminate ‘otherwise’ phraseology,” it is materially different from the 

ACCA’s residual clause. Id. Johnson made clear that it was limited to the specifically 
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troubling language in the ACCA’s residual clause and it “stressed that its reasoning did not 

control other statutes that refer to predicate crimes.” Taylor, 814 F.3d at 378.

The Court is persuaded by the “substantial majority of other courts” that have upheld the 

constitutionality of § 924(c)(3)(B) despite Johnson. See Vasquez v. U.S., 2016 WL 378504 at 

*5 (S.D.N.Y. July 11, 2016); accord Morton, 2017 WL 1041568, at *4; U.S. v. Dervishaj, 169 

F. Supp. 3d 339 (E.D.N.Y. 2016); U.S. v. Green, No. CR RDB-15-0526, 2016 WL 277982 (D. 

Md. Jan. 22, 2016); U.S. v. Tsarnaev, 157 F. Supp. 3d 57 (D. Mass. 2016).4

2. Carjacking is Independently a Crime of Violence Under § 924(c)(3)(A)

As explained above, Johnson narrowly and specifically ruled on the ACCA’s Residual 

Clause and bears no impact on the validity of § 924(c)(3)(B). Nonetheless, even if Johnson

were found to render § 924(c)(3)(B) unconstitutional, Movant’s conviction for carjacking with 

serious bodily injury is a crime of violence under § 924(c)(3)(A) and his Motion should be 

denied for this independent reason.

Section 924(c)(3)(A) requires that the underlying felony offense have “as an element 

the use, attempted use, or threatened use of physical force against the person or property of 

another.”  In re Smith, 829 F.3d 1276, 1280-81 (11th Cir. 2016). Here, Movant pled guilty to 

Count One charging him with felony carjacking with serious bodily injury.  Under federal law, 

carjacking is the “tak[ing of] a motor vehicle that has been transported, shipped, or received in 

interstate or foreign commerce from the person or presence of another by force and violence or 

by intimidation . . .” 18 U.S.C. § 2119. Moreover, “if serious bodily injury . . . results” from 

the carjacking, an enhanced penalty is to be imposed under the statute. 18 U.S.C. § 2119(2).

4 The Court notes Movant’s argument that courts have applied Johnson to 18 U.S.C. § 16(b), which is 
nearly identical to § 924(c)(3)(B).  While reasonable minds may differ, the Court is persuaded that the 
reasoning in Johnson simply does not apply to § 924(c)(3)(B), which is materially different than the 
ACCA’s residual clause for the reasons expressed.
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Movant also pled guilty to Count Three charging him with using and brandishing a firearm in 

furtherance of a crime of violence [DE 1 at 1-2; DE 94].  

Importantly, the Indictment specifically identifies the carjacking with serious bodily 

injury charged in Count One as the crime of violence referred to in Count Three [DE 1 at 1-2].

Movant admitted his guilt to Counts One and Three and verified the facts of both counts, 

including that he actively participated in a carjacking during which he and a co-defendant 

forcibly took a victim’s car and caused her to sustain serious bodily injury [DE 95; DE 100 at 4; 

DE 104 at 14].

Movant argues at length that his carjacking conviction under 18 U.S.C. § 2119 does not 

qualify as a categorical “crime of violence” under § 924(c)(3)(A).  As pointed out by 

Respondent, this argument is squarely foreclosed by Eleventh Circuit precedent:

Even assuming that Johnson invalidated § 924(c)[(3)(B)], that conclusion would 
not assist [Movant] because the elements of the underlying conviction on which 
his § 924(c) conviction was based—carjacking, in violation of 18 U.S.C. § 
2119—meet the requirements that the force clause in § 924(c)(3)(A) sets out for 
a qualifying underlying offense.... In short, our precedent holds that carjacking 
in violation of § 2119 satisfies § 924(c)[(3)(B)] and that ends the discussion.

In re Smith, 829 F.3d at 1280-81 (footnote omitted); U.S. v. Moore, 43 F.3d 568, 572-73 (11th 

Cir. 1994) (“The term ‘crime of violence’ as Congress defined it in 18 U.S.C. § 924(c)(3) 

clearly includes carjacking. ‘Tak[ing] or attempt[ing] to take by force and violence or by 

intimidation,” 18 U.S.C. § 2119, encompasses ‘the use, attempted use, or threatened use of 

physical force. . .’ ”).  Other courts have reached the same conclusion. See U.S. v. Jones, 854 

F.3d 737, 740 (5th Cir. 2017) (holding that carjacking fits under the definition set forth in §

924(c)(3)(A)); U.S. v. Evans, 848 F.3d 242, 247 (4th Cir. 2017) (holding that the elements of 

carjacking under § 2119 satisfy § 924(c)(3)(A) and noting that the court is “not aware of any 
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case in which a court has interpreted the term ‘intimidation’ in the carjacking statute as meaning 

anything other than a threat of violent force”); Smith v. U.S., 2017 WL 1833537, at *2-3 (N.D. 

Ala. May 8, 2017). Under this clear precedent, even if Johnson invalidates § 924(c)’s residual 

clause, the companion offense of carjacking with serious bodily injury underlying Movant’s 

challenged § 924(c) conviction separately qualifies as a crime of violence under § 924(c)(3)(A), 

and Movant is not entitled to the relief he seeks.

IV. RECOMMENDATION

Johnson is of no help to Movant.  His felony conviction for carjacking with serious 

bodily injury is a crime of violence under § 924(c), and his Motion should be denied.  That 

said, the Court finds that a certificate of appealability should be issued in this case.  Rule 11(a) 

of the Rules Governing Section 2255 Proceedings provides that “[t]he district court must issue 

or deny a certificate of appealability when it enters a final order adverse to the applicant.”  A 

certificate of appealability shall issue “if the applicant has made a substantial showing of a 

denial of a constitutional right.”  28 U.S.C. § 2253(2).  To make this showing, the applicant 

must show “that reasonable jurists could debate whether (or, for that matter, agree that) the 

petition should have been resolved in a different manner or that the issues presented were 

adequate to deserve encouragement to proceed further.”  Miller-El v. Cockrell, 537 U.S. 322, 

336 (2003) (quotations omitted).  Here, reasonable minds can differ on the issues involved in 

this report, and the Court finds that granting a certificate of appealability is appropriate.

Thus, the Court respectfully RECOMMENDS that Motion to Vacate Conviction and 

Sentence Under 28 U.S.C. § 2255 Based on the Authority of Johnson v. U.S. and Welch v. U.S.

(DE 1) be DENIED. It is further RECOMMENDED that a certificate of appealability be 

GRANTED and that this case be CLOSED.
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V. NOTICE OF RIGHT TO OBJECT

A party shall serve and file written objections, if any, to this Report and 

Recommendation with U.S. District Judge Robin L. Rosenberg within 14 days after being 

served with a copy.  28 U.S.C. § 636(b)(1)(C).  Failure to file timely objections may limit the 

scope of appellate review of factual findings contained herein.  U.S. v. Warren, 687 F.2d 347, 

348 (11th Cir. 1982), cert. denied, 460 U.S. 1087 (1983). 

DONE and RECOMMENDED in chambers at West Palm Beach, Florida, this 9th day 

of June, 2017.

DAVE LEE BRANNON 
U.S. MAGISTRATE JUDGE
























































