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MICHAEL J. GREENE,
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WILLIAM O. (BILL) HUFFMAN; WILLIAM J. SADLER; GEORGE V.
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Circuit Judge.

Affirmed by unpublished per curiam opinion.

Michael J. Greene, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit. -



PER CURIAM:
Michael J. Greene appeals the district court’s order accepting the recommendation
of the magistrate judge to dismiss Greene’s 42 U.S.C. § 1983 (2012) complaint under 28
U.S.C. §§ 1915(e)(2)(B), 1915A(b) (2012). We have reviewed the record and find no
reversible error. Accordingly, we affirm for the reasons stated by the district court.
Greene v. Huffman, No. 1:17-cv-02344 (S.D.W. Va. Apr. 18, 2018). We dispense with
oral argument because the facts and legal contentions are adequately presented in the

materials before this court and argument would not aid the decisional process.

AFFIRMED
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JUDGMENT

In accordance with the decision of this court, the judgment of the district
court is affirmed.

This judgment shall take effect upon issuance of this court's mandate in
accordance with Fed. R. App. P. 41.

/s/ PATRICIA S. CONNOR, CLERK
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
AT BLUEFIELD

MICHAEL J. GREENE,
Plaintiff,
v. : CIVIL ACTION NO. 1:17-02344

WILLIAM O. (BILL) HUFFMAN, et al.,

Defendants.

'~ MEMORANDUM OPINION AND ORDER

By Standing Order, this action was referred to United
States Magistrate Judge Dwane L. Tinsley for submission of
proposed findings and recommendation (“PF&R”). Magistrate Judge
Tinsley submitted his proposed findings and recommendation on
November 9, 2017. 1In the PF&R, the magistrate judge recomﬁended
that this court deny plaintiff's application to proceed without
prepayment of fees and costs; dismiss plaintiff's cpmplaint, and
remove this matter from the court's docket. ECF No. 26.

In accordance with the provisions of 28 U.S.C. § 636(b),
plaintiff was allotted fourteen days, plus three mailing\days,
in which to file any objections to Magistrate Judge Tinsley'’s
Findings and Recommendation. Mr. Greene timely filed
objections. ECF No. 31. For the reasons that follow, the court

OVERRULES plaintiff’s objections to the PF&R, ADOPTS the factual

and legal analysis in the PF&R, DISMISSES plaintiff’s complaint
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(ECF No. 3), and DENIES plaintiff’s'Application to Proceed
without Prepéyment of Fees‘and Costs (ECF No. 1).
I. BACKGROUND

On April 12, 2017, Mr. Greene filed a civil action alleging
violations of plaintiff’s constitutional .rights by (1) Bill
Huffman, the court-appointed attorney who represented Mr. Greene
as a criminal defendant; (2) William J. Sadler, Mercer County
Circuit Judge; (3) George V. Sitler,'Chief Assistant Prosecuting
Attorney for Mercer County; and (4) Scott A. Ash, Mercer County
Prosécuting Attorney. ECF No. 3. The complaint.alleges that
-Mr. Greene was induced into an ﬁnknowing'and unintelligent
guilty plea in the Circqit Court of Mercér County. Id. Mr.
Greene alleges that defendants collectively failed to dismiss
the charges against him after his completion of a trade school
certification and‘placement_at Glen Mills School. Id. Finally,
Judge Sadler refused Mr. Greene’s request to withdraw his guilty
plea and Bill Huffman failed to appeal Judge Sadler’s refusal.
1o :

Magistrate Judge Tinsley recommended dismissal of
plaintiff’s complaint due to his failure to staté a claim upon
which relief may be granted, pursuant to 28 U.S.C. §§

1915 (e) (2) (B) aﬁd 1915A, for the following reasons. First,

plaintiff has failed to exhaust his state habeas corpus

remedies. Next, plaintiff’s § 1983 claims are barred unless and
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until the plaintiff’s conviction is invalidated--which it has

not been.i See Heck v. Humphrey, 512 U.S. 477 (1994). Last,
each of the defendants may not be prosecuted under § 1983.
Specifically, Judge Sadler is protected by judicial immunity,
Ash and Sitler are immunized by prosecutorial immunity, and
since Huffman is not a “stéte actor,” he may not be held liable
under any § 1983 claim.

This is Mr. Greene’s third § 1983 claim in the past three
years claiming the exact factual and legal charges against the
same four (4) defendants. 1In Mr. Greene’s first § 1983 action,
this court adopted Magistrate Judge R. Clarke VanDervort’s PF&R,
founded upon the same legal conclusions as Magistrate Judge

Tinsley’s PF&R. See Greene v. Ash, No. CV 1:15-14561, 2015 WL

8492760, at *1 (S.D.W. Va. Dec. 10, 2015). In Mr. Greene’s
second action, this court again adopted a PF&R of Magistrate
Judge VanDervort that recommended dismissal on the same basis.

See Greene v. Sadler, No. CV 1:15-15723, 2016 WL 4005936, at *1

(S.D.W. Va. July 26, 2016), aff'd, 673 F. App'x 324 (4th Cir.
2017) .

Akin to Greene v. Sadler, Mr. Greene’s objections are not

directed toward the merits of his case. The crux of Mr.
Greene’s objections is encompassed in its conclusion:
It does not matter who you work AS, none of

[defendants] in a court proceeding or outside a court
proceeding has the RIGHT to Lie or mis-lead (sic) you
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in your case. None of you can violate an (sic)

defendant’s RIGHT as mine was violated and expect a

civil action not to be filed against you AND it dont

(sic) get dismissed.
ECF NO. 31 at p.21. Rather than addressing the magistrate
judge’s reasoning or conclusions, Mr. Greene’s objections! merely
resubmit his initial arguments in favor of his motion. Because
Mr. Greene’s objections fail to direct the court to a specific

error in Magisﬁrate Judge Tinsley’s PF&R, the court need not

engage in a de novo review. See Orpiano v. Johnson, 687 F.2d

44, 47 (4th Cir.-1982) ( A district court need not conduct de
novo review “when a pargy makes general and conclusory
objections that do not direct the court to a specific error in
the magistrate's proposed findings and recommendations”).
Moreover, after reviewing the PF&R, the record, and plaintiff’s
objections, the court determines that plaintiff’s arguments lack
merit and are patently frivolous.

~Based on the foregoing, the court héreby OVERRULES
plain£iff’s objections to Magistrate Judge Tinsley’s PF&R. The

court ADOPTS the factual and legal analysis contained within the

PF&R; DISMISSES plaintiff’s complaint (ECF No. 3), and DENIES

1 The court has liberally construed plaintiff’s pro-se
‘objections. See Erickson v. Pardus, 551 U.S. 89, 94 (2007); see
also Peterson v. Burgess, 606 F. App'x 75 (4th Cir. 2015).
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plaintiff’s Application to Proceed without Prepayment of Fees

and Costs

(ECF No.

The Clerk is further directed to forward a copy of this

Memorandum Opinion and Order to counsel of record and plaintiff,

pro se.

It is SO ORDERED this 18th day of April, 2018.

b

er
Senior United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
AT BLUEFIELD

MICHAEL J. GREENE,
Plaintiff,

v. CIVIL ACTION NO. 1:17-02344

WILLIAM O. (BILL) HUFFMAN, et al.,

Defendants.

JUDGMENT ORDER

~Based on the foregoing, the court hereby OVERRULES
plaintiff’s objections to Magistrate Judge Tinsley’s PF&R. ECF
No. 31. The court adopts the factual and legal analysis.
contained within the PF&R (ECF No. 26); DISMISSES plaiﬁtiff’s
complaint (ECF No. 3), and DENIES plaintiff’s Application to
Proceed without Prepayment of Fees and Costs (ECF No. 1).

The Clerk is further directed to forward a certified copy

of this Judgment Order to counsel of record and plaintiff, pro

Se.

It is SO ORDERED this 18th day of April, 2018.

David A. Faber
Senior United States District Jud,
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
BLUEFIELD

MICHAEL J. GREENE,

Plaintiff,
V. Case No. 1:17-cv-02344
WILLIAM O. (BILL) HUFFMAN,
WILLIAM J. SADLER,
GEORGE V. SITLER, and
SCOTT A. ASH,

Defendants.

PROPOSED FINDINGS AND RECOMMENDATION

On April 12, 2017, the plaintiff, who is proceeding pro se, filed the instant
Complaint (ECF No. 3) and an Application to Proceed Without Prepayment of Fees and
Costs (ECF No. 1). This matter is assigned to the Honorable David A. Faber, Senior United
States District Judge, and it is referred to the undersigned United States Magistrate Judge
for submission of proposed findings and a recommendation for disposition, pursuant to
28 U.S.C. § 636(b)(1)(B).

STANDARD OF REVIEW

Pursuant to the provisions of 28 U.S.C. § 1915(e)(2)(B), the court is obliged to

screen each case in which a plaintiff seeks to proceed in forma pauperis, and must dismiss

the case if the .complaint is frivolous, malicious, fails to state a claim upon which relief can
be granted, or seeks monetary relief from a defendant who is immune from such relief.
28 U.S.C. § 1915(e)(2)(B). Pursuant to 28 U.S.C. § 19154, a similar screening is conducted

where a prisoner seeks redress from a governmental entity or officer or employee of a
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armed with nothing more than conclusions. Second, only a complaint that
states a plausible claim for relief survives a motion to dismiss. Id., at 556.

* ¥ *

In keeping with these principles a court considering a motion to
dismiss can choose to begin by identifying pleadings that, because they are
no more than conclusions, are not entitled to the assumption of truth.
While legal conclusions can provide the framework of a complaint, they
must be supported by factual allegations. When there are well-pleaded
factual allegations, a court should assume their veracity and then determine
whether they plausibly give rise to an entitlement to relief.

129 S. Ct. at 1949-50.
Because the plaintiff’s Complaint fails to state a claim upon which relief can be

granted, the defendants have not been served with process and should not be required

to appear or defend this matter. Cro 4o /{/u%&ﬁ Cen
,._%/T—mc
/ THE PLAINTIFF’S ALLEGATIONS

The iﬁstant Complaint alleges that the plaintiff entered into an unknowing and
unintelligent guilty plea in the Circuit Court of Mercer County, and that the defendants
failed to honor certain terms of the plea agreement concerning dismissal of the charges \
upon the plaintiff’'s completion of a trade school certification and his placement at the \
Glen Mills School. The plaintiff further alleges that Mercer County Circuit Judge William \

J. Sadler subsequently denied his request to withdraw his guilty plea and that his defense

\
|
attorneys refused to appeal that decision. The Complaint seeks monetary damages from \

the defendants and requests that the plai‘ntiff be permitted to withdraw his guilty plea.
The plaintiff has twice unsuccessfully filed the same or similar Complaints alleging
constitutional violations by the defendants in the course of his criminal proceedings in

the Circuit Court of Mercer County, West Virginia. See Greene v. Ash, No. 1:15-cv-14561
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(dismissed on Dec. 10, 2015) and Greene v. Sadler, No. 1:15-cv-15723 (dismissed on July

26, 2016), aff'd. Greene v. Sadler, No. 16-7087 (4t Cir. Jan. 18, 2017). ' _

a R 1
%m é/(‘{; %,0 ,:/U'éf/—lg/ Cge

The plaintiff's previous Complaints were dismissed pursuant to the Supreme
Court’s decision in Heck v. Humphrey, 512 U.S. 477 (1994), because the plaintiff’s claims
for monetary damages, which call into question the validity of his criminal conviction, are
not cognizable unless and until the plaintiff’s conviction is invalidated, and based upon
the absolute immunity of the judge and prosecutors, and the failure to state a claim
against his defense counsel, who is not a state actor and, thus, is not amenable to suit
under 42 U.S.C. § 1983. The instant Complaint shouid be dismissed for these same
reasons.

A. The plaintiff’s claims must be addressed in a petition for a writ of
habeas corpus and the plaintiff has not exhausted available state
court remedies.

The plaintiff’s claims concerning the co‘nduct of the prosecuting attorneys, the
Circuit Court judge, and his defense counsel during his criminal proceédings, and his
attendant request to be permitted to withdraw his guilty plea, amount to requests to grant
habeas corpus relief, and necessarily call into question the validity of his conviction. The
plaihtiff has not demonstrated that he has exhausted his available state court habeas

corpus remedies; thus, this court cannot presently grant such relief. See 28 U.S.C. §

2254(b)(1)(A). The plaintiff must first exhaust these claims in the state courts.2 /

2 According to the Mercer County Circuit Clerk’s Office, the plaintiff's habeas corpus petition in Greene v.
Plumley, No. 15-C-357 (Mercer Cty. Cir. Ct.), is still pending before the Circuit Court.

4

R )

>
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B. The plaintif’s damages claims are presently barred.

In Heck v. Humphrey, 512 U.S. 477, 486-87 (1994), the Supreme Court held that,
in order to recover damages for an allegedly unconstitutional conviction or
imprisonment, or for other harm caused by actions whose unlawfulness would render a
conviction or sentence invalid, a plaintiff suing under 42 U.S.C. § 1983 must prove that
the conviction or sentence has been reversed on direct appeal, expunged by executive
order, declared invalid by a state tribunal authorized to make such determination, or
called into question by a federal court’s issuance of a writ of habeas corpus, 28 U.S.C. §
2254. A claim for damages bearing that relationship to a conviction or sentence that has
not been so invalidated is not cognizable under section 1983.

In the instant case, the plaintiff seeks _monetary damages resulting from alleged

e S,

= o

1mpropr1et1es during his criminal prosecutlon wh1ch he claims resulted_in ag unknowing
et [h Bl fngd w{i c@g,/

and unlntelhgent guilty plea and the breach thereof. However, he has not demonstrated e tnglpf

that his criminal proceedings have been invalidated. Therefore, because the plaintiff’s
. —TTTT

Complaint seeks monetary damages and, because it appears that his allegations bear on’
the validity of his criminal proceedings, he may not seek such damages under section 1983

unless and until he can show that his. conviction and sentence have been invalidated.
e S —

e T e

Accordingly, the undersigned proposes that the presiding District Judge FIND that the

plaintiff's Complaint for monetary damages against the defendants is barred under Heck

s Humphrey C’Ic*«é jg /{/(J,L@J
\N
C. Judge Sadler is absolutely immune from liability on the

plaintiff’s claims against him.
The plaintiff has named the Honorable William J. Sadler, Judge of the Circuit

Court of Mercer County, as a defendant. With respect to the allegations contained in th ~

—
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Complaint, Judge Sadler was a judicial officer who was engaged in his official judicial
duties in connection with the plaintiff’s criminal proceedings when all of the challenged
conduct allegedly occurred. It is firmly settled that judges are immune from liability for
damages for acts committed within their judicial jurisdiction, even when the judge is
accused of acting maliciously and corruptly. Pierson v. Ray, 386 U.s. 547, 554 (1967).
The Pierson Court further found that:
It is a judge’s duty to decide all cases within his jurisdiction that are brought
before him, including controversial cases that arouse the most intense
feelings in the litigants. His errors may be corrected on appeal, but he
should not have to fear that unsatisfied litigants may hound him with
litigation charging malice or corruption. Imposing such a burden on judges
would contribute not to pr1nc1p1ed and fearless decision-making, but to
intimidation.
We do not believe that this settled principle of law was abolished by
§ 1983, which makes liable “every person” who under color of law deprives
another person of his civil rights. The legislative record gives no clear
indication that Congress meant to abolish wholesale all common-law
immunities.
Id.
Due to the clear and unequivocal application of absolute judicial immunity, the
plaintiff's claims against Judge Sadler should be dismissed with prejudice. Accordingly,
the undersigned proposes that the presiding District Judge FIND that Plaintiff’s

Complaint against defendant Sadler is barred by absolute judicial 1mmun1ty and thus,

_ fails to state a claim upon which relief can be granted against him., oo %d /{/@4(}

D. Prosecutlng Attorneys Scott A. Ash and George V. Sitler are also
absolutely immune from liability with respect to the plaintiff’s
claims against them.

The plaintiff has also named Mercer County Prosecuting Attorneys Scott A. Ash
and George V. Sitler as defendants herein. However, a prosecutor is a “quasi-judicial”

officer who enjoys absolute immunity when performing prosecutorial, as opposed to

L N

~~~~~~~ — | '_\\,.\3
—

-
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\ investigative or administrative, functions. In Buckley v. Fitzsimmons, 509 U.S. 259
(1993), the Supreme Court reviewed its rulings in cases addressing absolute and qualified
immunity of public officials as follows:

In Imbler v. Pachtman, 424 U.S. 409, 96 S. Ct. 984, 47 L. Ed.2d 128
(1976), we held that a state prosecutor had absolute immunity for the
initiation and pursuit of a criminal prosecution, including presentation of
the state’s case at trial. * * * We concluded that the common-law rule of
immunity for prosecutors was “well settled” and that “the same
considerations of public policy that underlie the common-law rule likewise
countenance absolute immunity under § 1983.” Id. at 424, 96 S. Ct., at 992.
Those considerations supported a rule of absolute immunity for conduct of
prosecutors that was “intimately associated with the judicial phase of the
criminal process.” Id., at 430, 96 S. Ct., at 995. * * ¥

We applied the Imbler analysis two Terms ago in Burns v. Reed, 500
U.S. 478, 111 S. Ct. 1934, 114 L. Ed.2d 547 (1991). There the § 1983 suit
] challenged two acts by a prosecutor: (1) giving legal advice to the police on
the propriety of hypnotizing a suspect and on whether probable cause
existed to arrest that suspect, and (2) participating in a probable-cause
hearing. We held that only the latter was entitled to absolute immunity.
Immunity for that action under § 1983 accorded with the common-law
absolute immunity of prosecutors and other attorneys for eliciting false or
defamatory testimony from witnesses or for making false or defamatory
statements during, and related to, judicial proceedings. Id., at 489, 111 S.
Ct. at 1941-42; id., at 501, 111 S. Ct. at 1947.

509 U.S. at 269-70. “[TThe Imbler approach focuses on the conduct for which immunity
is claimed, not on the harm that the conduct may have caused or the question whether it
was lawful.” Id., at 271-72; see also Burns v. Reed, 500 U.S. 478, 486 (1991) (quoting
Imbler, 424 U.S. at 430-431) (Prosecutors are absolutely immune “for their conduct in
initiating a prosecution and in presenting the State’s case, insofar as that conduct is
‘intimately associated with the judicial phase of the criminal process.”).

The plaintiff alleges that defendants Ash and Sitler breached the terms of his plea
agreement. It would appear that defendants Ash and Sitler were performing discretionary

decisions related to the prosecution of the plaintiff’s criminal case, for which actions those

\\\«ML/’//%
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defendants are absolutely immune under the holding of Imbler. These actions were
“intimately associated with the judicial phase of the criminal process.” Imbler, 424 U.S.
at 430. Accordingly, the undersigned proposes that the presiding District Judge FIND
that defendants Ash and Sitler are absolutely immune from suit on the plaintiff’s claims
and, thus, the Complaint fails to state a claim upon which relief may be granted against

ér/ /(é& /\/(’4@

E. William Huffman is not a state actor under section 1983.

The plaintiff has also named his defense counsel, William O. (Bill) Huffman, as a
defendant herein, asserting that he violated the plaintiffs constitutional rights by
providing ineffective assistance of counsel. However, secticn 1983 of Title 42 of the
United States Code, provides in pertinent part:

Every person, who under color of any statute, ordinance, regulation,

custom, or usage, of any State . . . subjects, or causes to be subjected, any

citizen of the United States or other person within the jurisdiction thereof

to the deprivation of any rights, privileges, or immunities secured by the

Constitution and laws, shall be liable to the party injured in an action at law,

suit in equity, or other proper proceedings for redress . . . .
42 U.S.C. § 1683. Thus, to successfully establish a section 1983 claim, “a plaintiff must
allege the violation of a right secured by the Constitution and laws of the United States,
and must show that the alleged deprivation was committed by a person acting under color
of state law.” Crosby v. City of Gastonia, 635 F.3d 634, 639 (4t Cir. 2011) (quoting West
v. Atkins, 487 U.S. 42, 48 (1988)) [Emphasis added].

It is well-established that an attorney does not act “under color of state law” when
retained or court-appointed to represent a criminal defendant. See Vermont v. Brillon,

556 U.S. 81 (2009) (“Unlike a prosecutor or the court, assigned counsel ordinarily is not

\ considered a state actor.”); Polk County v. Dodson, 454 U.S. 312 (1981); Hall v. Quillen,
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631 F.2d 1154 (4t Cir. 1980) (“ [A] public defender does not act under color of state law

when performing a lawyer’s traditional functions as counsel to a defendant in a criminal
proceeding.”) Therefore, defendant Huffman was not a person acting under color of state
law.
The plaintiff's allegations against defendant Huffman amount to no more than
potential claims of ineffective assistance of counsel, which must be addressed through a
writ of habeas corpus and are not actions taken under color of state law. Accordingly, the
undersigned proposes that the presiding District Judge FIND that the plaintiff's

Complaint fails to state a claim upon which relief can be granted against defendant

Huffman-/’”’\'\ Go o 1) % .
o Ao Al peo
RECOMMENDATION 7 /f W

For the reasons stated herein, the undersigned proposes that the presiding District

. Judge FIND that the plaintiff's Complaint (ECF No. 3) fails to state a claim upon which
. réiief can be granted. It is respectfully RECOMMENDED that the presiding District
Judge DISMISS this civil action pursuant to the provisions of 28 U.S.C. § 1915(e)(2)(B)
and 19154, and DENY the plaintiff's Application to Proceed without Prepayment of Fees

‘ and Costs (ECF No. 1).

The plaintiff is notified that this Proposed Findings and Recommendation is
hereby FILED, and a copy will be submitted to the Honorable David A. Faber, Senior
United States District Judge. Pursuant to the provisions of Title 28, United States Code,
Section 636(b)(1)(B), and Rules 6(d) and 72@), Federal Rules of Civil Procedure, the
plaintiff shall have fourteen days (filing of objections) and three days (mailing) from the

date of filing this Proposed Findings and Recommendation within which to file with the

Clerk of this Court, specific written objections, identifying the portions of the Proposed

9
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Findings and Recommendation to which objection is made, and the basis of such
objection. Extension of this time period may be granted by the presiding District Judge
for good cause shown. |

Failure to file written objections as set forth above shall constitute a waiver of de
novo review by the District Court and a waiver of appellate review by the Circuit Court of
Appeals. Snyder v. Ridenour, 889 F.2d 1363 (4th Cir. 1989); Thomas v. Arn, 474 U.S.
140 (1985); Wright v. Collins, 766 F.2d 841 (4th Cir. 1985); United States v. Schronce,
727 F.2d 91 (4th Cir. 1984). Copies of such objections shall be provided to Judge Faber.

The Clerk is directed te file this Proposed Findings and Recommendation and to

mail a copy of the same to the plaintiff.

gy

November 9, 2017 / ‘/\J/\wﬁfl_:.»:—/ :
K Dwane L. Tinsley ‘
—-.. United States Magistrate Judge
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