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[DO NOT PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 17-12054
Non-Argument Calendar

D.C. Docket No. 1:15-cv-23896-MGC

JAVIER SOLIS,
Petitioher-Appellant,
Versus
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,
ATTORNEY GENERAL, STATE OF FLORIDA,
DEPARTMENT OF LEGAL AFFAIRS FOR THE STATE OF FLORIDA,

Respondents-Appellees.

Appeal from the United States District Court
for the Southern District of Florida

(March 1, 2018)

Before WILLIAM PRYOR, JILL PRYOR and FAY, Circuit Judges.

PER CURIAM:
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J évier Soiis, a Florida pfisbner, appeals pro se the denial of his petition for a
writ of habeas corpus. 28 U.S.C. § 2254. Solis argues that the state trial and
postconviction courtsbviolated his right to due process and that both his trial and
his appellate counsel were ineffective. Because the decisions of the Florida courts
rejecting Solis’s arguments reasonably applied clearly established federal law, we
affirm.

Solis raised nine issues to invalidate his convictions and sentence for
burglary with assault and for sexual battery. Solis contested the denial of his
motion for a mistrial based on the state allegedly shifting the burden to him to
present an alibi defense. Solis also alleged that trial counsel was ineffective for
failing to object to Detective Castaneda’s authentication of photographs; for failing
to object to the detective’s testimony about a warning to be on the lookout and
about his arrival at the crime scene; for conceding that Solis was guilty of assault;
and for failing to object to Solis’s sentence as being based on his arrests for two
similar offenses. Solis also alleged that the postconviction court had an ex parte
communication with the state. Finally, Solis alleged that his appellate counsel was
ineffective for failing to challenge Solis’s sentence and to challenge a hearsay
statement made by Castaneda. The Florida court summarily rejected all of Solis’s

postconviction arguments.
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We review de névo fhe denial of a petition for a writ of habeas corpus.
Borden v. Allen, 646 F.3d 785, 808 (11th Cir. 2011). The Antiterrorism and
Effective Death Penalty Act of 1996 prohibits granting “[a]n application for a writ
of habeas corpus on behalf of a person in custody pursuant to the judgment of a
State court . . . with respect to any claim that was adjudicated on the merits in State
court unless the adjudication of the claim . . . was contrary to, or involved an
unreasonable application of, clearly established Federal law.” 28 U.S.C.

§ 2254(d)(1). “By its terms, Section 2254(d) bars relitigation of any claim

29

‘adjudicated on the merits,” even if the “state court’s decision is unaccompanied
by an explanation,” Harrington v. Richter, 562 U.S. 86, 98 (2011), unless the
petitioner can “show that the state court’s ruling on the claim . . . was so lacking in

' justiﬁéation that there was an error well understood and comprehended in existing
law beyond any possibility for fairminded disagreement,” id. at 103. And because
the factual findings of the state court are “presumed to be correct,” the petitioner
bears “fhe burden of rebutting the presumption of correctness by clear and
convincing evidence.” 28 U.S.C. § 2254(e)(1). The relevant state decision for
federal review is the last adjudication on the merits. Wilson v. Warden, Ga.
Diagnostic Prison, 834 F.3d 1227, 1235 (11th Cir. 2016) (en banc).

The state court did not unreasonably apply clearly established federal law

when it rejected Solis’s argument that he was denied a fair trial because the state
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shifted the burden to him to prove his innocence with alibi evidence when it
inquired whether he had given a statement about being with his brother and
éubmitted rebuttal testimony abbut his statement. See United States v. Simon, 964
F.2d 1082, 1086 (11th Cir. 1992). Solis testified that he was unsure of his
whereabouts at the time of the crifnes and that he could have been with the victim
if she were one of 20 prostitﬁtes he had paid for sex. The prosecutor asked Solis
about giving a statement “that he remembered the day because [he] [was] with
[his] brother,” Solis responded, “I told [Castaneda] it’s possible.” Later, the
detective testified that Solis said he had worked on a bathroom in his brother’s
house when the crimes occurred. Because Solis’s trial testimony conflicted with
his prior statement to the detective, the prosecutor could use Solis’s statement for
irnpeachmént on rebuttal. The trial court commented that the prosecutor never
alluded to the absence of Solis’s brother during the trial, which might have
suggested to the jury that Solis should have called his brother as a witness. See
Simon, 964 F.2d at 1086. The state court could have reasonably concluded that
Solis’s statement was used for the permissible purpose of testing his credibility.
The state postconviction court could have also reasonably concluded that
Solis’s trial counsel was not ineffective. The state court could have reasonably
concluded that trial counsel had no reason to object to Castaneda’s testimony or to

Solis’s sentence. See Freeman v. Att’y Gen., 536 F.3d 1225, 1233 (11th Cir. 2008).
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Castaneda could authenticate photographs of the crime scene that he witnessed the
- photographer take. See Fed. R. Evid. 901. Castaneda’s testimony about receiving a
warning to be on the lookout “with a description of the person [they were] lookiﬁg
for” and about the purpose of a lookout warning was unobjectionable and was
devoid of any incriminating hearsay information that might have been in the actual
warning. See Fed. R. Evid. 801(c); United States v. Cain, 587 F.2d 678, 680 (5th
Cir. 1979). It would have been futile to challenge Castaneda’s testimony about
being at the crime scene based solely on Solis’s conjecture that the testimony was
false. See Tejada v. Dugger, 941 F.2d 1551, 1559 (11th Cir. 1991). The state court
also could have reasonably determined that trial counsel, faced with the victim’s
positive identification and biological evidence connecting Solis to the crimes,
made‘a strategic decision to concede that Solis was guilty of assault and to focus
on the failure of the state to produce direct evidence that he had burgled her
vehicle. See Strickland v. Washington, 466 U.S. 668, 690 (1984). And after trial
counsel objected at sentencing to evidence of Solis’s arrests, the trial court stated
that it was “not considering the facts” of nor would Solis “be punished” for other
bad acts.
Solis was entitled to no relief on his claim about an ex parte communication
betwéen the postconviction court and the state. A district court may summarily

dismiss a petition that fails “to state facts that point to a ‘real possibility of
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constitutional error,”” Advisory Committee Notes to Rule 4 Governing Section
2254 Cases, and Solis offered no evidence beyond his speculation that an ex parte
communication occurred before the trial court ruled on his pdstconviction motion.
The state postconviction court also could have reasonably concluded that
appellate counsel was not ineffective. The state court could have reasonably
determined that appellate counsel had no reason to pursue the meritless claim that
Solis’s sentence was based on his arrests. See Chandler v. Moore, 240 F.3d 907,
917 (11th Cir. 2001). And the state court could have ruled that appellate counsel
could not argue for the first time on appeal that the trial court violated the
Confrontation Clause or that Solis was punished for maintaining that he was
mnocent and proceeding to trial. See Diaz v. Sec’y for the Dep’t of Corr., 402 F.3d
1136, 1142 (11th Cir. 2005) (“Under Florida law, an error that passed without
objection cannot be raised on appeal; appellate counsel, therefore, is not ineffective
for failure to raise a meritless argﬁment.”). And, even if Solis’s claims had been
p;eserved for appeal, the state court could have reasonably determined that the
claims lacked merit. Solis contended that Castaneda testified about a statement that
Solis’s brother made to Detective Espana, but Solis failed to explain where
Castaneda made the alleged hearsay statement or to respond to the argument of the
state that Espana was not mentioned during Solis’s trial. See Chavez v. Sec’y Fla.

Dep’t of Corr., 647 F.3d 1057, 1061 (11th Cir. 2011). Solis argues he was
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punished for maintaining his innocence, as evidenced by the trial judge’s remark
that he had “a serious problem with Mr. Solis’ testimony.” But the state court
could have reasonably concluded that the trial judge’s remark referred to Solis’s
lack of credibility .and lack of remorse. See Duke v. Allen, 641 F.3d 1289, 1294-95
(11th Cir. 2011).

We AFFIRM the denial of Solis’s petition for a writ of habeas corpus.
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT
. No. 17-12054-FF
JAVIER SOLIS,
Petitioner - Appeliant; o
versus

SECRETARY, FLORIDA DEPARTME’NT OF coRRBc'noNs;

~ ATTORNEY GENERAL, STATE OF FLORIDA,

DEPARTMENT OF LEGAL AFFAIRS FOR THE STATE OF FLORIDA,
| Respondents - Appellees.

Appeal from the United States District Court
for the Southern District of Florida

Before WILLIAM PRYOR, JILL PRYOR and FAY, Circuit Judges.
PER CURIAM: '

The peﬁﬁon(s) for panel rehearing filed by Appellant Javier Solis is DENIED.
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CASE NO. 15-CIV-23896-COOKE
MAGISTRATE JUDGE P.A. WHITE

JAVIER SOLIS, -
Petitioner,

v. | | -+ RERORT OF
| : MAGISTRATE JUDGE

JULIE JONES,

'Respohdent.

Intrbduction
Javier Solis, who is  presently cbnfined, at ‘South 'Bay-
Correctional Institution in South Bay, Florida, has filed a“pro se
petitién for writ of habeas corpus pursuant to 28 U.S.C. § 2254,
‘attacking his conviction and sentence in case number 10—35072,
‘entered in the Eleventh ~Judicial Circuit Court of- Miami—Déde
.County. | : | | | | |
This cause has been referred to the undersigned for
consideration and report pursuant to 28 U.S.C. § 636 (b) (1) (B) and
Rules 8 and 10 of the Rules Governing: Section' 2254 Cases in thev
. United States Distriét Courts. _ ‘ | |
The éQurt has before it the amended petition for writ of
habeas corpus [DE#7],1 ReSpondent's'response'to an order to show
cause [DE#12] énd appendix of exhibits [DE#13], Respondent’s notice
of filing the trial transcripts [DE#14], and‘Petitioner’s reply

[DE#15].
' ‘Claims _
Ground One:  The trial Ijudge erred in denying

Petitioner’s motion for mistrial when the

'!As the record reflects, Petitioner was ordered to file an amended petition
due to the rambling and disjointed nature of his original filing. [DE#6].

1
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. ,State was allowed to Shlft the burden of
.7 prodf” to the ‘Petitioner by giving the
T jury the ’ 1mpre531on ‘Petitioner should
,ﬂhave called an alibi. w1tness despite the
:fact that Petltloner never asserted any
fallbl defense

Ground Two: U'Petltloner was denled his Sixth Amendment
: C ’ ’rlght to effectlve ass1stance of counsel -
by virtué of ‘his failure‘to object to the
1nadm1ss1ble ‘inferential hearsay
testlmony of Detectlve Casteneda. §

,Grouhd‘Thrée:':Petltloner was’ denled ‘his Sixth Amendment
P "rlght to effective assistance of counsel

fg'by virtue of his failure to object to
‘jDetectlve Castenda testlfylng falsely
"during dlreqtﬂexamlnatlon

Ground Four: Trial - counsel was ineffective for
' conceding Petitioner’s guilt on assault,
in violation rofsthe ‘Sixth and Fourteenth
Amendment of ~ the United States
”Constltutlon S " ”

Ground Five: Trlal counsel _was 1neffect1ve for fallure
N " to object to a Williams’ Rule violation,
in violation of the .trial c¢ourt order
- granting the motion in llmlne precluding
‘any mentioning of collateral crimes,  in’
in.violation of the Sixth:and Fourtéenth: - .
~Amendment | of the . United  States
Constltutlon ' St

Ground Six: = Trial court s successor judge had ex
- ' parté ' communications ~with ~the state
‘attorney that - denied Petitionér. due
.. process under the Sixth and Fourteenth
’ Amendments

Ground Seven: Petitioner was denied his Sixth Amendment
right to effective appellate’counsélmfor
.. his- failure to- raise & .Williams’»:Rule
h'vlolatlon, a v1olatlon of the trial court"
'Wgrantlng the motion in llmlne precludlng
-any mentlonlng of collateral crlmes
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Ground Eight: ° The btate_ 1ntroduc1ng the brother’ S
o ,”.statement through Detectlve -Castenda. in -

v1olatlon of Petltloner s confrontation

'rlghts where- the statement was made . to
”Detectlve'” Espana,* the inescapable -

“inference from 'thé testlmony is that a

, non-— testlfylng witness has furnished the

"ﬂpollce . With 'ev1dence - of Petltloner s

gu1lt the testlmony 1s hearsay

'Ground'Ninef'"'Appellate counsel :was ineffective’ by
S ' virtue of’ h1s fallure fo argue  that the
S trial court committed fundamental error
by con51der1ng 1mpermlss1ble sentenc1ng
factor ' “suich’ f as’ Z the Petitioner’s
,'contlnulng and.malntalnlng his innocence,
“taking respon31blllty,‘ and failure to
‘express remorse. ’

Ayﬂ Proceddralfhistoryz

Pétitloner was:conyicted after'aiﬁuryrtrial of one count of
burglary with assault or battery and one count of sexual battery
" with no serlous 1njury, and sentenced to concurrent terms of 25 and
" 15 years, respectlvely Petltloner appealed his conviction and
~sentence, and Florlda s Thlrd D1str1ct Court of Appeal affirmed in
a per curiam decision without written oplnlon State v. Solis, 130
So.3d 1288 (Fla. 3™ DCA 2014). Petltloner then unsuccessfully
pursued post conv1ctlon relief pursuant to state law. Then on.
October 12, 2015, Petltloner ‘lnltlated the 1nstant‘¢federal
proceedlng for ert of habeas. corpus Respondent concedes that the
petltlon i tlmely, and that the clalms ralsed thereln are properly

exhausted

e s

’Thes:- relevant procedural hrstory* of- Petltloner s.underlying criminal case
is not ‘in dlspute . A'detailed rec.ltatlon thereof, .with-citations to the record,
can be found in, Respondent’s response The court thus sets forth here only those
portions’ of the procedural hlstory “that are necessary and relevant to an
understandlng and resolution of the clalms raised “in the .instant petition.
Unles$s otherwise noted, ,any citations to exhibits are to the exhibits to
Respondent’s response. ’



Case: 1:15-cv-23896-MGC , Document#: 16 Entered on FLSD DOCKEU 12/24/2V16 . Fage 4 o1/
-

o _ v1dence A uced at Trial . .

. The v1ct1m in thlS case, Lasawanda Render, was the pr1nc1pal
w1tness agalnst Petltloner at trlal Ms. Render testlfled that on
the date of the 1n01dent, she ,was gettlng into her car when she
notlced a male open her car door (T. 324) Ms. Render testlfled
that she trled to ex1t the car and the man hlt her in the face
three tlmes and then removed her boxer shorts and pantles (T 331)
Msg Render further testlfled that the assallant then proceeded to
have forced 1ntercourse w1th her, and that when he was done he rode
away on a blke _ (T 339) Ms. Render identified Petltloner in a
photo llneup as the perpetrator (T. 202) _ and a DNA analyst
concluded Petltloner s DNA was present on Ms Render s nlghtgown

and on a vaginal.swab. (T.295).

_ ' Standar of Rev1ew . .
A prlsoner in state custody may not be granted a wr1t of
habeas corpus for any clalm that was adjudlcated on the merlts in
state court unless the state court’s deC1S1on was (l) “contrary to,
or 1nvolved an unreasonable appllcatlon of clearly establlshed
Federal law, as determlned by the Supreme Court of the Unlted
States,ﬁ or (2) “based on. an unreasonable determlnatlon of the
.facts in llght of . the ev1dence presented” to the State court 28
U S C § 2254(d)(l), (2), see also Wllllams V. Tavlor, 529 U S
362, 405_06 (2000), Fugate V. Head, 261 F 3d 1206, 12l5fl§ (11@

Cir. iOOl). A state court dec151on is “contrary‘ to” or an
“unreasonable application of” the Supreme ..Court's . .clearly
establlshed precedent within the meanlng of § 2254(d)(l) only if
»the state court applles a rule that contradlcts the governlng law'
as set forth in Supreme Court case law,aor 1f the state court
.confronts a set of facts that are materrally'1ndrst1ngulshable from
those in a" dec1s1on of the Supreme Court and nevertheless arrives

at' & result dlfferent from Supreme Court precedent © Brown v.
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Payton, 544 U.S. 133, 141 (2005), Wllllams, 529 U.S. at 405- 06, A
federal court must presume the correctness of the state court s
factual flndlngs, unless the petltloner overcomes'them by clear and
conv1n01ng ev1dence See, 28 U s.c. § 2254(e)(l), Putman v Head

268 F. 3d 1223 1231 (11" Cir. 2001). " So long as nelther the

reasonlng ‘nor the result of the state court dec151on contradlcts

Supreme Court dec151ons, the state court ‘s dec151on w1ll not be

dlsturbed See Earlv v. Packer, 537 U 5. 3,'8 (2002) To obtaln

habeas rellef on a clalm of 1neffect1ve as51stance of counsel the

petltloner must show that the state court applled Strlckland an

objectlvely unreasonable manner. Bell V. Cone, 535 U.S. 685, 699_
(2002) ‘ o , s . , . S

In addition, it is well-settled that a habeas petitioner must

allege facts that, if proved would entltle him to relief. See
Blackledqe V. Allison, 4310 S 63 75 n. 7, 97 s.Ct. 1621, 52
L .Ed. 2d 136 (1977) (notlng that notlce pleadlng is not suff1c1ent

for habeas petltlon) (c1t1ng Adv1sory Commlttee Note to Rule 4,
Rules Governlng Sectlon 2254 Cases), Rule 2, Rules Governlng § 2254
Cases (requlrlng petltloner to state “facts supportlng each ground”
and “relief requested”), see also Schrlro V. Landrlgan, 550 U. S
465, 474~ 75, 127 S.Ct. 1933 167 L.Ed. 2d 836 (2007) (holdlng that
1f the record refutes the factual allegatlons in the petltlon or_
otherw1se precludes habeas rellef a dlstrlct court is not requlred

to hold an ev1dent1ary hearlng) The pleadlng requ1rements for a

MR . L

S S It

3To prevail on a claim of ineffective -assistance of. counsel, :the .defendant
must demonstrate both (1) that his counsel's. performance was def1c1ent, and (2)
that he suffered prejudite as a result of that deficiént.performarice. Strickland
V. Washlngton, 466 U.5. 668, 687-88 (1984). ™“To establish deficient performance,
a defendant must- show that-his couns&liis representatlon fell below'an objective
standard of reasonableness in.light of prevalllng professional norms at the time
the representation took place ” Cummings v. Sec'y for Dep't of Corr: , 588 'F.3d
1331, 1356 (11th.Cir.2009). To.demonstrate prejudice, the defendant must show
that “there is a reasonable probability that, but for counsel's ‘unprofessional
errors, the result of the proceeding would have been different.” Strickland, 466
U.S5. at ‘694. “A reasonable probability is a probablllty sufficient to undermine
confldence in the outcome.” Id.
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vpetition.ﬁor writ, of habeas ‘corpus. under. §2254 apply:equally with

regard .to clalms of ineffective. a551stance of counsel Conclusory
allegatlons of . 1neffect1ve a531stance of counsel are 1nsuff1c1ent
to_state a.clalm.' See. Hlll Ve Lockhart, 474 U. S.. 524 106..s. Ct.
3é§ 88 L. Ed 2d 203 (l985)(conclusory allegatlons .of ineffective
ess1stanoe of oounselkan%-rnsugflolent,to raise a constitutionalk

issue). A petitioner's claims of ineffective assistance of counsel

" are thus subject to  summary. dismissal wheh they “are merely

conclusory allegatlons unsupported by~ Spe01f1cs or 'contentlons

that in the face of the record are wholly 1ncred1ble " Tejada V.
Dugger 941 F.2d 1551 1559 (llth Cir. 1991)(c1tatlons omltted)

A habeas petltloner s clalm of 1neffect1ve assistance of counsel
will thus fail unless he afflrmatlvely demonstrates boéth attorney
error and resulting prejudlce by alleglng facts or specific details
to identify precisely how his attorney failed to fulfill his
obligations.: See Spillers v: Lockhart, 802 F.2d 1007, 1010 (8%
Cir. 1986). ' ' B S S

Discussion T : e
In Ground One, Petitioner c¢laims that the trial judge erred in

denying Petitioner’s motion for'mistrial when the State was allowed

~to ‘shift the burden of proof:to the Petitioner by giving the-jury

the impres$éion ‘Petitioner should have calléd -an alibi witness
despite the fact® that Petitioner never asserted ‘any alibidefénse.:
In support of this‘claim, Petitioner alleges- that, -betause ‘He did
not raise ah'alibi defenselat trial, "it was error for the court to
allow the State to inﬁroducema statement by Petitioner made prior
to. trial wherein he claimed that'ﬁe'was'Withfhi5~brother;at'the
time of the incidént. -Petitioner atrgues that by allowing ‘the’ State
to-introduce this allegedly irrélévant téstimorny,-the ‘t¥ial judge
allowed the State to shift the burden to Petitioner, since once the

jury heard the evidence of what Petitioner allegedly said about

Page 6 of.27
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Moreover, commentvﬁy“the’cburtﬁbr counsel on the “failiire of

the accused to explaln or deny“by h1s own testlmony, any ‘evidence |

or ‘facts in cédse agalnst him ‘dd not ‘violdte due process clause of

forWard with evidence.
332 U.s: 46, 87-58, 67 8. Ct.' 1672 "1€78, 91 L. Ed. 1903 (1947).

‘Fourteenth Amendment and.do not shift burden: of proof ‘or 'duty to go-

Adamson N People of State ‘of Callfornla,

As thé ‘Supreéme ‘Court’ explalned in Adamson

" Indeed, this is a dilemma with which ‘ahy defendant may beé
-faced., If facts, adverse to the defendant, are proven by

the .prosecution, there may be no way. to explaln them

-favorably to the accused except by’ a‘witness who may be
;" vulnerable to impeachment " on. crogs-—examination: *The - .
defendant must then decide whether or not to use such a'mmm
" witness. The fact that' the witness - may’ also “be the”
.defendant makes the .choice more difficult but a denial of
“due process does not emerge from the 01rcumstances

-

Here, Petitioner testified;that“pe.had;been<with approximately

twenty prostitutes in a period of one year prior'to trial and was

unable to conclude that the victim was not one of the prostitutes

he had sex with. (T.375-78). When in.cross—-examination the State

asked, “You also told.him (Detectlve Castaneda)  you:were with your

brother --that you remembered the day because you were'With‘your

brother,” the petitioner testified that “I told him.it’s possible.”

(T.384). .Then, Detective -Castaneda testified in'rebuttaL

that.

Petitioner .-told -him that he was working ‘on a bathroom- at -his

brptherﬂs{hquse on the, night  of theAcrimes;againstuthe victim.,

(T.413) ;

The defense . fizxst made -an objection: on_ the: basis -of,

improper . .impeachment, which‘was denied, :and..then made  a .general

objection;and moved for a sidebar, which was also denied.

(T.384),.

The State ..did not .argue to .the: jury in.-closing. argument that.

with him on the night in question. (T,420*427).‘g;.; v

AP

: Petltloner S ‘brother.was not called-to testlfy that Petitioner was
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.being: with his:brother they would expect Petitioner to produce this
witness at'trialh; A 4,_ 1

-The State violates a defendant's right to-due-process'when it
shifts the burden of proof to the defendant to establlsh his
innocence. See Patterson V. New York, 432 U. S 197 215 97 S.Ct.
2319, 53 L. Ed.2d 281 (1977) (“[A] State must prove every 1ngred1ent

of an offense beyond ‘a reasonable doubt and h..‘may not shift the
burden of- proof to the defendant by presumlng that 1ngred1ent upon
. proof of the-: other. elements~~ of the offense.”). Such
“burden shlftlng" occurs, for example, when a prosecutor makes an
argument suggestlng that the defendant has an obligation:to produce
evidence or prove hlS 1nnocence Unlted States v.. Simon, 964 F.2d
41082 1086 (1lth Cir.1992). .' | | )

“t

However, when a defendant, whlle testlfylng in hlS own behalf,
:flrst mentlons the 1dent1ty of a m1351ng witness ,as part of an
allbl, and the w1tness was partlcularly within the power of the
defendant to call, the prosecutlon may comment on the fact that

~'defendant falled to call that w1tness United States v. Lehmann,

613 F. 2d 130, 135- 36 (Sth Clr 1980) _“The fallure of a party to

produce as a w1tness one pecullarly w1th1n the power of such party
creates an 1nference that such testlmony would be unfavorable,_and
.may be the subject of comment to the jury by the other party.” Id.
at 136 “[T]he questlon of equal avallablllty of a, w1tness:not
called is largely a questlon of fact, and varlous courts have
regarded all manner of c1rcumstances as bearrng upon the matter
McClanahan V. Unlted States,4230 F 2d 919 925 26 (5th Clr 1956),
cert denled, 352 U S. 824 77 S Ct 33, 1 IJEd 2d 47 (1956)

(01tatlon omltted) Therefore, 1n the case of .an uncalled w1tness
who was partlcularly more avallable to/the defendant than the
government the prosecutlon may comment on a defendant s fallure to‘
present that w1tness' w1thout _ commlttlng unconstltutlonal

burden- shlftlng

]
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:Later, counsel. moved for‘a mistxialﬂonFﬁhismsame-bééis: “In
denying the motion, the state trial court stated: » ~. *= &  ~..

- .’It makes no sense to.give the defense the-ability-to take
the witness stand, say whatever they.want to. say. . .and:
then’ when the 'state has information™ that’ S contrary to

=T * what "[the defense] just presented,’ that the- ‘State cannot -

. present it in rebuttal Just to challenge the Lheory that ..

“"what he’s saylng is p0551bly not tfue « « . But, the

.‘problem that I had 1nst1nctually' “with what you. were:
trying. to do is that you were trying .,to put forward a

defense, and then you ‘wanted everybody to forget the fact

i“2 . that your client ‘made 'a statement that may be..donstrued -

as ‘inconsistent or unsupportlve with the defense— - and s
'you argue it’s’ under the gUJSk of being an allbl,ﬁand
“since~you-didn’t raise it;, they”canwt raise 1t e

’(T.406' 470) & Slmllarly, 1n denylng Petltloner s motlon for a new

trial, the trial court stated that the State dld ‘not tomment in

closing “Where is the’ brother°” (Exh N, pp 80 81) Rather, the
trlal court denled the motlon for a new trlal because the court-

belleved that the State 8 cross examlnatlon of Petltloner was
proper (Id.). - \ C . '_“'

i In sum, here, Petltloner was the one who, whlle testlfylng on
his éwn behalf, flrst mentloned that he had been w1th approx1mately
‘twenty prostltutes 1n the year prlor to trlal, and that he was,
unable to conclude that the v1ct1m was not of the prostltutes he

'had sex with. "Petltloner further testlfled that 1t was p0331ble
\

'that he told Detectlve Casteneda that he was w1th his brother at

et asdidlo} e “"“""—-‘“—-"-—-—....__

the time" of the “assault. Thls was 1ncons1stent W1th hlS prlor

_,.’--—"'

statement to Detectlve Casteneda that he was’ in fact worklng on” a

o
bathroom’ at hls brother s house at tHe t1me ‘in questlon Under

—_— —— bt

these’ c1rcumstances, Detectlve Casteneda s testlmony was proper

1mpeachment and s such, dld not amount to 1mproper burden
shlftlng Adéﬁéoh, 332 U S. 87 58" (proper 1mpeachment and cross—
'examlnatlon do' not v1olate due process' clause of Fourteenth'
Amendment ‘and do not shlft burden of proof or duty to go forward.

with evidence). Moreover, as. the trial court noted, the State

9
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never 1mplled durlng the testlmony nor argued in c1031ng that
Petltloner falled to produce h1s brother, or any. other ev1dence for“
that matter As such no burden shlftlng occurred. S;mgg, 964
F. 2d at 1086 (“burden shlftlng” generally occurs when a prosecutor
makes a comment or argument suggestlng that'the defendant has an
obllgatlon to produce ev1dence or. prove hls 1nnocence) :
Based on the foreg01ng, the state court 'S dlsp031tlon of thls
clalm 1s not 1n confllct with clearly establlshed federal law or
based on an unreasonable determlnatlon of the facts Consequently,
petltloner ‘is not entltled to federal habeas corpus. rellef on this
clalm 28 U. S C. § 2254(d) Wllllams, 529 U S at 405 06
' In Ground Two, Petltloner clalms he was denled hlS Sixth
Amendment rlght to effectlve as51stance of counsel by v1rtue of his
fallure to object to the 1nadmlss1ble 1nferent1al hearsay testlmony
of Detectlve Castenedalw In support of thlS clalm, Petltloner
alleges that Detectlve Castenda s testlmony at trlal revealed that
he never went to the scene of the crlme to collect evidence, but.
that the state through his 1nferent1al hearsay testlmony 1ntroducedl
and admitted evidence ‘he did not collect, such as various
photographs ' Petltloner further alleges that the State improperly
presented 1nferent1al hearsay information conta1ned.w1th1n the “be—
on-the- lookout" (BOLO) report.of~the suspect through Detective
Casteneda R - nlyf o ) A ! .
Contrary to Petltloner s _assertions, the“ transcript _of
Detectlve Castaneda s testlmony clearly shows that he went to the
scene and was present when all the photographs were taken and many .
of the exhlblts collected (T 162 214) 5 Moreover, 1n Florlda,
photographs are adm1ss1ble 1f relevant to prove a materlal fact and.
are not otherw1se excluded as unduly prejud1c1al under § 90 403 i
Klnq v. State, 545 So 2d 375, 378 (Fla 4th DCA 1989) see . §§
90.401, 90. 402 9o 403 "E""la."'. Stat © (2010) . Spec1flcally,

photographs are admlss1ble 1f they tend to 1llustrate or explaln

10
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the testlmony of a witness or' may be of as51stance to the jury 1n
: understandlng the testlmony Garmlse Ve State, 311 So 2d 747 749
(Fla = 3d DCA™ 1975) 'i In order to lay the foundatlon for a
photograph ‘it is necessary to establlsh only that the photograph
i§ a failr’ and accutate representatlon of the scene that it deplcts

Bryant v. State, 810 '56. 2d 532, 535 (Fla 5th DCA 2002) Any

Aw1tness .w1th knowledge 'that it is éf falr and accurate

representatlon may testlfy to the foundatlonal facts Id at 536
(statlng that the w1tness.“need not have been the photographer")
‘W1th regard to Petltloner s' assertlons regardlng the
information contaln%d in the™ BOLO, the record establlshes that
Detectlve Casténda merely testlfled that the Homestead offlcers
issued & BOLO w1th the descrlptlon ‘of the person that they were
looking for. (T 166-167) . r:Detectlve Castendea explalned to the
jury. that a BOLO is a “Be on the Lookout” and that it is a general
descrlptlon of what law enforcement were looklng for (T 167)
Here, the testlmony was merely that the BOLO gave a general
deSCrlptlon Although the contents of 'a BOLO are generally
inadmissible, see Tillman'v. State, 964 So.2d 785, 788 (Fla. 4th
2007), in the 1nstant case the contents of the BOLO were not'
'admltted ' '

1R

‘In sum, because adm1ss1on of the photographs was proper and

v i . R L Lo

the contents of the BOLO were not dlsclosed, counsel had no basis
to object to elther As such, counsel cannot be deemed 1neffect1ve
for falllng to have done so. There is no duty to pursue 1ssues
which have llttle or no chance of success, and a lawyer s fallure;

to raise a merltless 1ssue cannot prejudlce a cllent ;See,

generally, “Chandler v.: Moore,” 240 F.3d 907, 917 (11 cir.
2001)(counsel 1s not 1neffect1ve: for falllng to raise a non—:
merltOrlous objectlon), Bolender V. Slngletary, l6 F. 3d 1547 ‘1573
(11%" Cir. 1994) (“[I]t 1s ax1omat1c that the fallure to raise nonﬁ

merltorlous 1ssues doeés not constltute 1neffect1ve a331stance” of

11
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counsel), nlted States V. Wlnfleld, 960 F. 2d 970, 974 (llth Cir.
l992)(fallure to ralse merltless issues cannot prejudlce -a cllent),
Card v. Dagger,. 911 F.2d 1494 1520 (11 Cir. l990)(counsel 1s not

'''''

requ1red to raise merltless 1ssues) . . Ce _ L

, Based on the foreg01ng, the state cpurt's dlSpOSltlon of thlS
clalm d1d not result in the appllcatlon of Strlckland to the facts
of thlS case 1n an objectlvely unreasonable manner. Consequently,

Petltloner s clalm s1mllarly falls in, thlS forum See Bell, 535

U S at 699 (to obtaln habeas rellef Petltloner must show state
court applled Strlckland in an objectlvely unreasonable manner),
see also 28 U. S C § 2254(d) _;;l;ams, 529 U S. 362, 405 06

In Ground Three,vPetltloner clalms he was denied hlS SlXth

P
Amendment rlght to effectlve ass1stance of counsel by v1rtue of his
fallure to ob]ect to Detectlve Castenda testlfylng falsely durlng
dlrect examlnatlon In support of thlS clalm, Petltloner alleges
that the State allowed Detectlve Casteneda to testlfy that he was
present at the scene when the photographs were taken, but that the
State knew that thlS testlmony was false and mlsleadlng because
Detectlve, Castenda was never .at the crlme _ scene when the
photographs were taken Accordlng to Petltloner, the State thus
commltted a Glgllo v1olatlon . o o o

To prevall on a clalm of prosecutorlal mlsconduct in a federal
habeas corpus proceedlng, a petltloner must demonstrate that the
prosecutor s conduct v1olated a spec1flc constltutlonal rlght or
1nfected the trlal w1th such unfalrness as to make Lthe resultlng

e

conv1ctlon a denlal of due process. Donne.li V. DeChrlstwforo, 416

U S. 637, 643 (1974) The prosecutlon denles a crlmlnal defendant
due process when 1t know1ngly uses perjured testlmony at trlal, or
allows untrue testlmony to go uncorrected , See Glgllo A Unlted
States, 405 U s 150, 92 s. Ct 763 31 L. Ed 2d 104 (1972); Napue v.

“Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104
(1972). . v e T L Sooaar LT T . o

12
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I1linois, 360 U.S. 264, 79 s*ct""ilvaﬁ"sir édf2d5iélv (1959),
Faulderi &f* Johnson, 81 F. 3d " '515,7 519" (Sth Cir. 1996) ' To

demonstrate prosecutorlal mlsconduct on the "basis of perjured

testlmony, a habeas petltloner must show that (1) the testlmony

was actually false, "(2) the prosecutor knéw it was false, and (3)

the’ testlmony was materlal “Rirkpatrick v. Whltlev, 992 F.2d 491,
497" (5th” cir. 1993), see’ also United. States V. Hawkins, ' 969 F.2d
189, 175 {6th Cit. 1992), United States y. ‘Mack, 695 F.2d 820°

822 23 (5th Clr 1983). Evidence is “false” iff,inter alia, 1t is

spec1f1c mlsleadlng ev1dence 1mportant to the - prosecutlon s case
in chief. ":'See Donnell 416 U 'S. 637 647 (1974). False' ev1dence
is ‘material”’ only “if there is ‘any reasonable llkellhood that [1t]
could have affected the jury s verdlct ” Westlev v Johnson, 83
F.3d 714, 726 (5% Cir. 1996),"cert denied, 519 U.S." 1094 (1997) .

Here, Petltloner falls to allege any facts whatsoever 1n

support of hls clalm ‘that Detectlve Casteneda s testlmony Was false'
or'misleading, muchflesslthat“the:étate knew that ‘it was. 'Rafher,
hlS allegation is wholly conclusory This is insufficient to state
3 claim for habeas rellef or of 1neffect1ve ass1stance of counsel ‘
See Blackledge, 431 U.s. 63, 75 n '7.(notlce pleadlng is’ ‘not
suff1c1ent for a habeas petltlon), Hlll, ‘474 U.s-. 52(conclusory
allegatlons of 1neffect1ve a351stance of counsel are 1nsuff1c1ent

to ralse a constltutlonal 1ssue), see also Te1ada V. Duqqer, 941

F. 2d at’ 1559 (clalms of 1neffect1ve ass1stance of " counsel are
-subject to summary dlsmlssal when they are merely conclusory'
allegatlons unsupported.by spec1f1cs or contentlons that are wholly
1ncred1ble in the face of the record)(§ 2255 context) \

Based on the foreg01ng, the state court S dlsp031tlon of thls
clalm dld not result in the appllcatlon of Strlckland to the facts:
of thls case 1n\an objectively unreasofablé manfier. Consequently,
Petltloner s clalm similarly fails in this forum. =~ Seeé Bell, ‘535

u.s. at 699 (to obtaln habeas rellef, Petltloner must show state

13
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see also 28 U S C § 2254(d), Wllllams, 529 U.S. 362 405 06.
| , In Ground Four,: Petltloner:Lclalms trlal counselq_was
1neffect1ve -for” concedlng Petltloner gu1lt on assault, .ln
violation of the SlXth and Fourteenth Amendment of the Unlted
States Constltutlon In support of thls clalm,_Petltloner alleges
that, durlng argument .on Petltloner s motlon for Njudgment _of
acqu1ttal counsel conceded there was suff1c1ent ev1dence to allow
'the assault charge to go to the jury, w1thout Petltloner S consent

- As prev1ously noted, to prevall on.a clalm of 1neffect1ve
as51stance of counsel the defendant must demonstrate both (l) that
his counsel s performance was def1c1ent, and (2) that he suffered
prejudice &s a resultlof that‘defrc1ent performance. ‘Strickland v.
Washington, 466 U.S. 668, 687-88 (1984). “To establish deficient
performance, a defendant vmust show ‘-that his counsel's
répresentation fell below an. objective standard of reasonahleness
in 1light " of prevalllng profess1onal norms ‘at the time the
representatlon took place. | Cummlnqs V. Sec A for Dep! t of Corr.
588 E.3d l33l, 135§ (1l“_C1r._2009),u Reasonableness is assessed

objectively, measured. under prevailing professional. norms, and

includes a context-dependent consideration ‘of ‘the challenged
‘conduct - as seen,  from .counsel's perspectlve at. the time.

Strickland, 466 U.S. at 689. The standard to be applled 1s that of
a reasonable attorney, not a “paragon Sf the bar " Hannon v.
Sec'y, Dep't of Corr. ,A562"F“3d 1146, ‘1151 (11 clr~~2009y. “A

lawyer can almost always do somethlng more in every case -1But the

Constitution requires a good deal less than maximum performance.”
Atkins v. singletary, 965 F.2d 952, 960 (11%" Cir. 1992). | |

A Wlth regard to Strlckland’s second prong,»the defendant must
do more than 51mply ‘show that counsel s conduct mlght have had
"some concelvable effect on the outcome of the proceedlng

Strlckland, 466 U.S_ at 693 | Rather, to demonstrate prejudlce, the

14
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defendant must show that “there 1s a reasonable probablllty that,
but for counsel' unprofesslonal errors, (the’ result of ‘the
proceedlng “would have been dlfferent'” Strlckland 466 U. S at 694.

“A reasonable probablllty 1s a probablllty sufflclent to undermlne
confldence in the outcome ”Atlg;“/Prejudlce is thus establlshed

'only with ‘a show1ng that "the result of the proceedlng was

fundamentally unfalr or unrellable Lockhart V. Fretwell 506 U S
364 369, 113 S Ct 838, 122 L. Ed 2d 180 (1993)

Here, rev1ew of the transcrlpt reveals that counsel's entlre

ek

- - N

argument at issue was as follows

Your Honor, I just wanted to renew all the prlor motlons*
and objections. And now we enter our first --= looking ' for
our first judgement of acqu1ttal . The State .has failed. .
In'view of the light -- as in the llght most favorable to
the State, in"this cas€ put on a'prima facie case, and we
agree with assault. ... .

+" There is no- evidence other- than' this lady's testimony
that this man entered into_ this car. On Count 1,

: burglary with assault, counsel, the element of the crlme
means entering into this <car. S :

There is no phy81cal ev1dence that thls man. ever entered
the car.- His .prints weren't on it. -Hé was rot wearing
.. gloves accordlngwto this lady. .

There was no semen found. ““There was no DNA found. -
Nothing at.all inside this car.  All the biological
ev1dence was found on the lady T

And thus we're moving for judgement for. the -- on., all ..

counts partlcularly as to Count 1 the burglary w1th a
'battery ) AN e
(T.369-70) . | T

Rev1ew of ‘the record thus reveals: tﬁat"couﬁéél"ﬁaaé"'%
strateglc dec1s1on ‘to argue the lack of any ev1dence that
Petltloner ever entered the Vlctlm s car, Wthh would have defeated
the burglary charge, regardless of whether or not any assault was

commltted thereln ‘ Moreover, the reveals that counsel never

i5



4

Cage:1:13; -Cy-23896:MGC ; .Document #: 16 -.Entered on FLSD Docket: 12/22/2016 Page 16 0L/

conceded that there was, suff1c1ent ev1dence to conv1ct Petltloner
on., .either count. And regardless, rev1ew of the record reveals that
there was more than ample ev1dence to. allow both charges to .go-to
the jury, and also,to»sustalnpgurlty verdlcts”as,to?both“counts.
Therefore,‘counsel's performancewln:uttering the words‘ﬁwe agree
w1th the :assault, : when viewed in context,A cannoth be .deemed
def1c1ent, and Petrtloner cannot. establlsh that he was prejudlced
thereby See Hannon, 56? F.3d 1151 (the standard to be applled in
assessing counsel’s performance 1s that of a reasonable attorney,.
not a “paragon of the bar"), Strlckland 466 U.S. at 693 (to
establish prejudice, the defendant must do more than 51mply show
that counsel's conduct mlght_have,hadr"aome conce;vable effect on
.the outcome of. the proceedlng") .gg~ | ‘- | ”'
' Based on the foreg01ng, the state court S, d1spos1tlon of thlS
clalm did not result in the appllcatlon of Strlckland to the facts?
of. thls case in an objectlvely unreasonable manner. Consequently,
Petltloner s clainm 51mllarly falls in thlS forum _ See Bell, 535
U.s. at. 699 (to obtaln habeas rellef, Petltloner must show state
court”applied Strlckland ln;an,objeculvely_unreasonable manner)ﬁ
see also 28.U.S.C. § 2254(d); Williams, 529 U.S. 362, 405-06.
‘. :In Ground Five,_ Petltloner clalms trlal counsel was
1neffect1ve for fallure to object to a Wllllams’ Rule v1olatlon,

1n Vlolatlon of the trlal court order grantlng the motlon in llmlne
precludlng any mentlonlng of collateral crlmes, 1n v1olat10n of the
Slxth and Fourteenth Amendment of the Unlted States Constltutlon

In support of this clalm, Plalntlff alleges that at sentenc1ng the

The Williams’ Rule, codified in Fla. Stat. § 90.404, 'is substantially
‘similar to Federal Rule of Evidence -404.:Under Fla.. Stat. § 90.404(2);. evidence
of other crimes, wrongs, or acts is adm1ss1ble when relevant as proof of motive,
opportunity,. intent; .preparation, plan, “knowledge, J.dentlty, or ‘absence of
mistake or accident, but is inadmissible when the evidence is relevant solely to
prove- bad character or propehsity. See Williams .v. State, 110 So6.2d 654} 662
(Fla.), cerxt. denied, 361 U.S. 874 (1959) (holdlng that evidence of other crimes
is admissible and relevant® if :Lt tends ‘t6 show a commén scheme or plan) .

16
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tridl colift“felied on purported facts not préven, or &ven at issue
at trial ahd not’established“otherWESei Accordlng ‘to- Petltloner,
this resulted’ 1n a" due process v1olatlon N ' Pt
s Relevant ev1dence of collateral crlmes ‘is admissible at jury
trial when it does ‘ot go to prove the'“bad character” or “criminal
propen51ty” of ‘the defendant but - is’ used to show motive,- 1ntent,
knOwledge, modus operand;, or ldck of mlstake.'”wllllams v. State

of Florida,:llO S6.2d 654 (Fié l§59)" Rather,‘eyidence'of another

¢rime cah only bé introduced ‘when' some relevancy ‘to the-triial at

hand is shown by ev1dence "“Akers "V . State, 352 So.2d %97’ (Fla. ath

DCA 1977y, SR BECEE

Here, Pétitioner fails" td 'make ' any ‘speéific factial
allegations regarding how or why any Williams’ Rulé violation
occurred at his"sentencing}'“and°'thereby fails to provide the
necessary -~ factual _allegations ‘for any c¢laim of ineffedtive

- assistance of counsel predlcated upon "same.” - His ‘claim thus fails
" on this basis alone. See Blackledge, 431'U.S. 63, 75 n. 7 (noticé
pleading is not sufficiént for a habeas petition); Hill, 474 U-S.
.52(conclusory allegatlons of ineffective ass1stance of counsel are
1nsuff1c1ent to raise a constitutional” 1ssue), see also Tejada v,
ﬁugger,'941 F.2d at 1559 (claims  of 1neffect1ve-as51stance of
cbunsel-are’subjectrto sumﬁarY‘dishissal;when'they are'merely
conclusory allegatlons unsupported.by spec1f1cs or contentlons that
are wholly 1ncred1ble in the face of the record)(§ 2255- context)

' Regardless, 3 Petltloner s conclusory allegatlons' Cof
ineffectiveness are belied by the record. Specifically, réview of
the sentencing transcript reveals that, at sentenc1ng, the State
dld ralse facts of a case 1nvolv1ng the petltloner in a case of
attempted ‘sexual battery of a. waitress’ and another case of
attempted sexual battery of & junlor college student after she was
dropped off by a bus ﬁEx.N.67:§9). Defense-counsel, contrary.to

what Petrtroner alleges,vdld,object,toibothfcases being raised.

B,
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(Ex.N, pp.67, 68, ?l).g Moreover, the trial court twice stated at
Vthelsentencing.hearinghthat}the.facts of the casessconcerning the .
~waltress and, junlor college student would not be con31dered 1n Ats
sentenc1ng order. Spec1flcally, when the defense objected to .the
facts of the waltress case; belng ralsed by the state, the trlal
court stated,.“If I can t con31der 1t, I won t con51der 1t~ He 'S
not g01ng to be punlshed by the fact that i do have the ablllty
to kJ.nd of not con31der thlngs that I don t belleve I.should
cons1der (Id at 67) Agaln, the defense, argued that _ the two
cases were 1rrelevant and the trial court _responded that “And .1 ‘M
not cons1der1ng the facts . (Id at 71) . As such Petltloner s
assertlons that counsel was 1neffect1ve 1n falllng to object to the
alleged Wllllams"Rule Vlolatlon 1s wholly w1thout merlt
| Based on the foreg01ng, the state court’s dlSpOSltlon of thlS
clalm d1d not result in the appllcatlon of Strlckland to the facts
of this case in an ob]ectlvely unreasonable manner. Qonsequentlyﬁ
Petltloner s. claim 81mllarly falls 1n thlS forum See Bell, 535
U.S. at. 699 (to obtaln habeas rellef, Petltloner must'show state
court applled Strlckland in an objectlvely unreasonable manner) ;.
see also 28 U S.C. § 2254(d), Wllllams, 529 U.S. 362, 405 06 .

,In Ground Six, Petltloner clalms the trlal court’s succesgor
.judge had ex parte communlcatlons w1th the state attorney that
denled. Petltloner due process under the Slxth and Fourteenth
Amendments In support of thlS clalm, Petltloner alleges that the
trlal court set hlS 3 850 motlon for .an ev1dent1ary hearlng but
that,: 1nstead of. conductlng the hearlng, a successor . judge
cancelled 1t Petltloner further alleges that the successor ~judge
engaged in ex parte communlcatlons w1th the prosecutor W1thout
preparlng the order that denled Petltloner’ motlon,,and thereby
denled Petltloner hlS rlght to due process. '

EX'_parte communlcatlons between judge and. prosecutor are

presumptlvely 1mproper, Glynn v Donnelly, 485 F.2d 692, 694;(lst

18
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Cir. 1973)7 and in appropriate 'cdses “can implicite due - process
concerr'fs”. ~“Yohn’ v. Love, 76 FI3d: 508 "(3d Cir" 1995) . As with

habeas 'claimgu“"ni‘genEraf' however,?'clalms“of:'ex ‘parte
communlcatlons requlre mo're than bare and conclusory allegatlons
see- Salem HosSp. Corp. v. N.I.RJB.,’ 808 . 3d 59 " (D. C C1r

2015)(fa11ure to transfer was reasonable where movant “did not make

spec1f1c allegations’ of"ex parte communlcatlons”) - “Here,
Petltloner 5 allegatlons ‘of ex parte’ communlcatlons between the
successor judge dnd’ the prosecutor arge not only wholly conclusory,
they appear purely speculatlve " Thi's cannot form the bas1s for'
habeas relief. See Blackledge;“43l U.s. 63 75 n. :? (notlce
pleading is not suff1c1ent for a habeas petltlon) o ' e
.Based on the foreg01ng, the state court’s dlspos1tlon of thlS
c¢laim is hot in confllct ‘with" clearly establlshed federal law or
based on an tnreasonable determlnatlon of the facts ‘ Consequently,
petltloner i§ not entitled ts’ federal habeas corpus rellef on thlS
claim. -~ 28 'U.5.C. § 2254(d), Wllllams, 529 U.S. at 405- 06
' In Ground Seven, Petitioner’ claims he was denied his SlXth
. Bméhdment rlght te effectlve appellate counsel for hlS fallure to‘
raise a Wllllams' Rule v1olation, a v1olatlon of the trlal court
granting” the - motlon in limine precludlng any mentlonlng of
collateral crimes. In support of this" clalm, Petltloner alleges
again as he did in Ground Five that durlng h1s sentenc1ng hearlng,
the trial- judge 1mperm1531bly relled on collateral crlmes ev1dence
“The' Sixth’ Améndment does not requrre attorneys to press every
non-= frlvolous issue that mlght be raised on appeal prov1ded that
counsel uses profe331onal judgment 1n dec1d1ng not to raise those
1ssues Jones V. Barnes, 463 u.s’ 745, 753 54 (1983) The Supreme

Court has recognlzed that “a brief that ralses every colorable

issue runs the risk of burylng good arguments - those that
go for the jugular ro Id at 753 To be effectlve, therefore,

appellate ‘counsel may select' among competlng non- frlvolous
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arguments in order to max1mlze the llkellhOOd of success on
appéal #  Smith v. Robblns, 528 U S 259 288, 120 S. Ct . 146, 765,

'145 1.Ed. 2d 756 781- 82 (2000) Indeed, the practlce of. “w1nnow1ng
Sut” weaker arguments on appeal so to focus on, those that are more
llkely to prevall isd the t“hallmark of effectlve appellate
advocacy Smlth v Murrav,:477 U.S. 527 v§36, 106 s.cCt. 2661,
2667, 9’1"‘- L.Ed. 2d 434,” 445  (1986). In. considering _ the

reasonableness of an appellate attorney s dec1slon not to raise a

partlcular “claim, therefore, thls Court must con31der‘“all the
'c1rcumstances, applylng a heavy measure of deference to .counsel's
‘judgmehts.” ‘Eagle v. Llnahan, 279 F, 3d 926 940.(1l“ Cir. 2001),
'guotlng, Strlckland, 466 U. S at 691 . In the context of ~an
1neffect1ve as51stance (of appellate counsel claim, “prejudice”
refers to the reasonable probablllty that the outcome of the appeal
would have been dlfferent 4 Eagle v Llnahan, 279 F.3d 926, 943
(11t Cir. 2001), Cross Unlted States, 893 F. 2d 1287, 1290 (11°%h
Cit. 1990); see also Robbins, 528 U.S. at 285-86 (claim for
ineffective assistance of appellate counsel requires showing that
appellate counsel’s performance was def1c1ent and that, but for
counsel’s def1c1ent performance, the defendant would have prevalled.
on appeal), Shere V. Sec v Fla. Dep’ t of Corr., 537 F.3d 1304, . 1310

(llth Cir. 2008)(same) 'Thus, 1n determlnlng whether the fallure;
‘to'raise a clalm on appeal resulted in prejudlce, the courts must
review ‘the merlts ‘of the omltted clalm and, only if 1t is concluded
that it would have had a reasonable probablllty of success,-thenA
can counsel’s performance be deemed necessarlly prejud1c1al because.
1t affected the outcome of the appeal _gg;g,_279 F. 3d at 943;
see, ' ‘4150, Card v. Duqqer, 911 F 2d 1494, 1520 (11 Cir.

1990)(hold1ng that appellate counsel _1s not requlred o raise;.
meritless 1ssues) . o
Here, Petltloner s clalm of a Wlllalms 'Rule v1olatlon 1s,

w1thout merlt for the reasons set forth 1n the dlscuss1on of Groundu
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‘Five, above. As such Petltloner cannot establlsh Lhat appellate
_counsel was 1neffect1ve 1n falllng to ralse thlS 1ssue on dlrect

~appeal. 'See Jones, 463 U. S *745 753 54 (appellate counsel need

‘not raise every non— frlvolous 1ssue)/ Robblns, 528 U:.S. at 288
'(appellate counsel” may select arguments 1n order to max1mlze the
llkellhOOd of success);’ Murra 477 U.S. at’ 536 (the practlce of
o wlnnow1ng out” weaker arguments is the “hallmark of effectlve

appellate adVocacy”),'see also Card 911 F. 2d at 1520 (appellate

‘counsel is not requlred to raise merltless 1ssues), Ea le 279 F. 3d
at 943 (“prejudlce" for 1neffect1ve ass1stance of appellate counsel
refers to A reasonable probablllty that the outcome ‘of the appeal
would have beén dlfferent), Cross, 893 F .2d at 1290 (same), Smlth

528 U.S. at 285-86 (clalm for 1neffect1ve ass1stance of appellate
- counsel requires show1ng that appellate counsel’s performance was

deficient and that, but for counsel’s def1c1ent performance, the

defendant would have prevalled on appeal)” Shere, 537 F.3d at 1310
(same) . i} c ” S i f , A_
Based on the foreg01ng, the state court's dlsp031tlon of thlS
claim did not result in the appllcatlon of Strlckland to the facts
of thlS case in an objectlvely unreasonable manner Consequently,
Petitioner’s claim 31mllarly falls 1n thls forum. f See _ell - 535
U.S. at 699 (to obtain habeas rellef Petltloner must show state
court applied Strlckland in an objectlvely unreasonable manner),-
see also 28 U.S.C. § 2254(d), Wllllams, 529 U S 362 405 06 e
In Ground Elght Petltloner clalms the State 1ntrodu01ng the
brother’s  statement through Detectlve Castenda 1n v1olatlon of
Petitioher’s confrontatlon rlghts where the statement was made to
'Detectlve Espana, the 1nescapable 1nference from the testlmony 1s
that “a hon< testlfylng witness has furnlshed the pollce w1th_
evidence of Petitioner”s gullt, the testlmony 1s hearsay In
support of this clalm, Petltloner alleges that appellate counsel

was ineffective in falllng to argue on appeal that the state trial
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court committed. reverslble ., 8Tror, ;by overrullng the defense S
objection when Detective Casteneda testified that Detectlve Espana
spoke to Petitioner’s brother, who allegedly denled that Petltloner
worked on his bathroom on the nlght in questlon ’ Petltloner c1tesf
to those portions that contaln his own testlmony, and to pages 213-"
14 of-the trial transcrlpt . ' o '
.. In its response,k&the! government nctes that the trlal
transcript is devoid of any reference to any Detectlve Espana fIn
his reply, Petitioner- merelv re- 1terates what he alleges in hls
petition, . and cites. to the same pages of the transcrlpt that he
cited in the petitioen. Those pages do not contaln any reference to
any Detective Esapna, and Petltloner has otherw1se falled to rebut
Respondent’s assertlon that there is no such reference '
A court may not act as a petltloner s lawyer and construct’ hlS
case. . See Fils v. City of Aventura, 647 F 3d 1272 1284 (11t Ccir.’

2011). In this regard, the Eleventh CerUlt has 1nstructed

[A]1ll of. these pr1nc1ples of law would mean nothlng if
district courts were requlred to mine the record,
prospecting. for facts that @ the habeas petitioner
overlooked and, could have, but did not,, bring to the
surface of his petltlon Maklng district courts dig
through -volumes ‘of ‘documents.and transcripts would shift
the burden of sifting from petitioners to the courts.
Wlth a typlcally heavy caseload and - always limited- &
resources, 4 district-court cannot be- expected to do a = .
petitioner’s work for him. Cf. Adler v. Duval County'
School Board, 112 F.3d 1474, 1481 n.12 (11*™ Cir:
'1997) (noting in.'a ¢ivil 'case that, .absent plain error, ..
“it is not our place as an appellate court to second
guess the lltlgants before us and grant them
relief .based on “facts they .did not relate.”); . Johnson
S V.. Clty of Fort Lauderdale, 126 F.3d 1372, 1373 (11th
Clr 1997) ("[Wle are not obligated to’cull ‘the record:
ourseélves in search of ‘facts:» not- included , in the
~statements of fact.”). The Seventh CerUlt memorably said
that appellate judges “are not" like pigs, hunting® for: ':
truffles buried in briefs.” United States v. Dunkel, 927.
E.2d 955,. 956 (7*" Cir. 1991). Likewise, district court
judges are not required to ferret out delectable facts
" buried in a massive record, ‘like the .one -in this casena_
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'whlch ‘was more than 25, 000 pages " of *'documents “'and
transcrlpts. ) St R TR e e

’

Chavez V. Sec v Flal Bep(t of“Corr's) 647“?T3d¢1057, 1059-60. (11t
cfrf‘zoll) | LR T B '

: The court has nevertheless “teviewed Détective Casteneda’s-
rebuttal testlmony, since that it the only ldgical place that the
alleged reference mlght appear and becduse 1t is not voluminous.
(T 410 419)‘ And those pages “do” not cont'ain any reference to any
Detectlve Casteneda ‘As such appellate counsel canndt be . deemed -

1neffect1ve for falllng to have raised somethlng “that ‘never

occurred Jones, 463 U.S. 745, 753 -54"~ (appellate-counsel need;not
raise every non frivolous issue),' Rohbins, 528 U.S. at 1288
(appellate counsel may select arguments ‘in order to maximize ‘the
likelihood of success); Murra 477 U.S. at 536 (the practice of
“Winnowing'out” weaker arguments is*' the - “hallmark .of ‘effective

appellate advocacy”), see also Card, 911 F.2d at 1520 (appellate

counsel is not requlred to raise merltless 1ssues), Eagle, 279 F.3d
at 943 (“prejudice” for- 1neffect1ve as51stance of appellate counsel
" refers to a reasonable probablllty that the outcome of the appeal
would have been differeént); Cross, 893 F.2d at 1290, (same), Smlth

528 U.S. .at 285-86 (clalm for 1neffect1ve as51stance or appellate
counsel requlres showing. that appellate counsel’s performance was
deflclent and that "but for counsel’s def1c1ent performance, the

defendant would have prevalled on appeal), Sherer 537 P 3d at 1310

(same) FRE ’ . S DL N , .

Based on- the foreg01ng, the state court’s dlspos1tlon of this
clalm 1s not in confllct w1th clearly establlshed federal law or
based on an unreasonable determlnatlon of the facts 1 Consequently,
petltloner 1s not entltled to federal habeas corpus rellef on this
claim. 28 U.S.C. §'2254{d) ;. Wllliams, 529 U.S.; at 405-06. |

vIn .Ground. Nlne,j Petltloner clalms appellate counsel was

1neffect1ve by virtue of his fallure to argue that the trlal court

23



Case: 1:15-0y-23896-MGG, Document #; 16 -Entered on FLSD Docket: 1212212016 - Page 24 0t,27

<4 'Y

committed,ﬁundamental:error,by considering_impermissible sentencing
factor such as the:getitionerfsicontinuingJand.maintaininé;his
innocence, taking.responsibility, and failure to express remorse.
In support_of this claim,wEetitioner alleges. that,. at sentencindq
,the.trial“conrt;considered,Eetitionerfs lack of.candor and. failure
to take responsibility, and.basically.said that it.did,not‘belieye
‘him and punished him for exerc151ng his right to trial
_ It 1s  well- settled that a defendant may not be. subjected to
more:severe}punishmentTﬁorregercising“his“constitutional right to
stand. trial.. See Wasman v. United States, 468 U.S. 559, 568'
(1984) A findlng of - judic1al bias may not be. made, however,
“unless it affirmatively appears in the record that the court based
“itsasentencewon~improper.informatidn.,_ See Farrow v. United
States, 580 F.2d 1339, 1359 (9% Cir. 1978) (en banc).
. Here, .the trial court stated at, sentenc1ng that “ . . . I will
tell. you that I have a serlous ‘problem Wlth Mr. SOllS testimony.in
this case.”  (Exh.N., p. 81). As such, the trial court did not
expressly state that he was conSidering Petltloner s maintenance of
his innocence, failure to take responSibility and failure to'
express remorse, as Petitioner claims The trial court could very
ea51ly have, been referring to Petitioner s claim that the victim
. could have;been one. of twenty prostifutes. he had wvisited in the
last‘year}or_his testimony that he had an arrangement withfhis Wife
that_if_she;did nptwwant“sex;anymore,_he wouldgvisit-prostitutes,
(T.376-78) . Appellate_counsel:could'thus?never have established
,judicial bias because it did not. . “affirmatively appear[} in the.
record that the court based 1ts sentence on improper 1nformation ”
Farrowy,sso_Ede at 1359. Aswsuch! appellate counsel cannot be
dééme;d_ .i..n_,éf.fective' in having fai-ll,ed"tp_rg_lse,.‘thls_.c,l'é;lm;,ﬂ, Jﬂas,
463.U;S.{745, l53f54 (appellate counsel.need not"raise erery 505;
rriyolonsjissneﬁ;_Robbins, 528.U.é,fat_238“(appellate connselhmdy

select arguments in order to maximize the likelihood of,success);
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Murray; 477“6"3‘ at“536}(tHE“praotice*of “winnowing: out”: Weaker
arguments 'is the “hallmark of" effectlve appellate advocacy”),-see
alés ‘card, 911 F.2d &t 1520 (appellate counsel is not- ‘required to
raise meritless 1ssues), gle, 279 F. 3d ‘at 943 (“prejudlce" for
1neffett1ve assistance of appellate“counsel“refers to a“redsonable
.probablllty that the- outcomé ‘of ‘the appeal would- have been
dlfferent), Cross, 893 F. 2d at 1290 (same),-Smlth, 528 U.S. at

_285486 (¢laim ‘for ineffective “assistance of’ appellate counsel

requires show1ng that appellate colnsel’s Performance was déficient
and that, but for’ counsel's def1c1ent performance, the defendant

would have prevalled‘on appeal),‘Shere, 537 F.3d a€‘1310 (saméy*

Based on’ the foreg01ng, the state court’s dlsp031tlon of “this
claim did not ‘result in the appllcatlon of Strickland t& the “facts
of this case in an"objectively unredsonable manner. Consequéntl§,'

Petitioner’s claim similarly fails in’thi$" forum. See Bell, 535

g U.S. at 699’(to'obtain'habeas'réfieff Petitionér must 'show'state -
court applied Strickland in ah objectively'unreasonable“manner),'

see also 28 U.S.C. § 2254(d); ‘Williams, 529 U.S. 362, 405-06:

‘Certificate of Appealability o

" ‘Rule 11(a) of the Rules Governing Section 2254 Cases provides
that “the district “court must issue “or “dén§ﬁfé'iééftfficate" of
appealability when it'"enters a “firal *ordér - ddverse’ "6 “the
2appll¢ant," and that if a certlflcate is” 1ssued, “the 00urt must
state’ the spec1f1c issue or ‘issués ‘that’ satlsfy the show1ng
required by 2870’8, "§2253(c) (2) .7 Rule Ti(a)” “Rules" Governlng
Settion” 2254 Cases “in ‘the " Uriited States Dlstrlct Courts "Rule
11 (a) further prov1des that “[b]efore enterlng the' flnal order, the
court - may dlrect the partles ‘to  submit arguments on whether a
certificate” should issue. '~;g;' Regardless/fa tlmely notlce of
appeal most still be flled, ‘éven if the court i'ssues a certlflcate

of appealablllty “Rule 11(b), Habeas Rules
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A certlflcate .of appealablllty may 1ssue _only -upon a
ﬁ‘“substantlal show1ng of the denial of a constltutlonal right.% ., .28
U.S.C. § 2253(c) (2). Where a habeas petitioner's constitutional
claims have been adjudlcated and denled on the merits by the
district court, _the petltloner must demonstrate reasonable jurlsts
could debate whether the 1ssue should have heen, de01ded dlfferently :
or show the issue is adequate to deserve encouragement to preceed
further Mlller El V. Cockrell 537 U. S 322 336 -38 (2003), Slack
v? McDanlel 529 U S. 473 483 84 (2000) Where a petltloner's
constltutlonal clalms are dlsmlssed on procedural grounds,; a
| certlflcate of appealablllty w1ll not 1ssue unless the petltloner
can demonstrate both “(1) ‘that jurlsts ‘0of reason would, find it
debatable whether the petltlon [or motion] states a valid claim of
denial of a constltutronal right’ and (2) ‘that jurists of reason
.would find. lt debatable ‘whether the district.court was correct in
'1ts procedural rullng.”’ ' Rose_ V. Lee, 252 F.3d 676, 684 - (4_th

Cir.2001) (quoting Slack, 529 U.S. at 484). “Each component of the
'§2253(c) showing is part of a threshold-inquiry, and a court may
.find that it can dispose of the application‘in'alﬁair and prompt
‘manner if it proceeds first to resolvemthe»issue whose answer is
more apparent from the record and arguments.” Slack, 529 U.S. at
" 484-85. ‘) '

Having determined that Petitionér is not entitled'td relief on
the merits, the court considers whether: Petltloner 1s nonetheless
entitled to a certificate of appealablllty with respect to one or
more of the issues presented in the instant petition. After
reviewing the claims presented in light of the applicable standard,
the court finds reasonable Jjurists would not find the court's
treatment of any of petitioner's claims debatable or wrong and none
of the issue are adequate to deserve encouragement to proceed

further. Accordingly, a oertificate of appealability is not
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" warranted. f,See_Mlller4E1/*537&DiS{Uat 335—38}rélack; 529:D.S; at
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'coﬁciuéidﬁ*'““‘
Based uponithé- foreg01ng, 1t is recommended that thlS petltlon
“for wrlt -of habeas’ COrpus be DENIED and that no certlflcate of
“appealbility bé issued. ’ AES
.;yti Objectlons ‘t'o thlS report may be flled w1th the Dlstrlct Judge
w1th1n fourteen days’ of recelpt of & copy of the report, 1nclud1ng
'“any objectlons to “the. recommendatlon “that no certlflcate of
fappealablllty be issued. L ' o
© » SIGNED this 21°t day of " December, 2016

cc: Javier Solis

.Y12987
South Bay Correctional Fac1llty _
Inmate Mail/Parcels @ . L o : : NS B

600 U S Highway 27 South N
South Bay, FL 33493-2233"

"Jill Diané ‘Kramer :
Office of the Attorney General
Department of Legal Affalrs;
" Criminal Appeals Unit o
. 444, Brickell Ave., Ste. 650
Miami, FL 33131 o

27



