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[DO NOT PUBLISH] 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

No. 17-12054 
Non-Argument Calendar 

D.C. Docket No. 1:15-cv-23896-MGC 

JAVIER SOLIS, 

Petitioner-Appellant, 

versus 

SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS, 
ATTORNEY GENERAL, STATE OF FLORIDA, 
DEPARTMENT OF LEGAL AFFAIRS FOR THE STATE OF FLORIDA, 

Respondents-Appellees. 

Appeal from the United States District Court 
for the Southern District of Florida 

(March 1, 2018) 

Before WILLIAM PRYOR, JILL PRYOR and FAY, Circuit Judges. 

PER CURIAM: 
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Javier Solis, a Florida prisoner, appeals pro se the denial of his petition for a 

writ of habeas corpus. 28 U.S.C. § 2254. Solis argues that the state trial and 

postconviction courts violated his right to due process and that both his trial and 

his appellate counsel were ineffective. Because the decisions of the Florida courts 

rejecting Solis's arguments reasonably applied clearly established federal law, we 

affirm. 

Solis raised nine issues to invalidate his convictions and sentence for 

burglary with assault and for sexual battery. Solis contested the denial of his 

motion for a mistrial based on the state allegedly shifting the burden to him to 

present an alibi defense. Solis also alleged that trial counsel was ineffective for 

failing to object to Detective Castaneda's authentication of photographs; for failing 

to object to the detective's testimony about a warning to be on the lookout and 

about his arrival at the crime scene; for conceding that Solis was guilty of assault; 

and for failing to object to Solis's sentence as being based on his arrests for two 

similar offenses. Solis also alleged that the postconviction court had an exparte 

communication with the state. Finally, Solis alleged that his appellate counsel was 

ineffective for failing to challenge Solis's sentence and to challenge a hearsay 

statement made by Castaneda. The Florida court summarily rejected all of Solis's 

postconviction arguments. 
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We review de novo the denial of a petition for a writ of habeas corpus. 

Borden v. Allen, 646 F.3d 785, 808 (11th Cir. 2011). The Antiterrorism and 

Effective Death Penalty Act of 1996 prohibits granting "[a]n application for a writ 

of habeas corpus on behalf of a person in custody pursuant to the judgment of a 

State court. . . with respect to any claim that was adjudicated on the merits in State 

court unless the adjudication of the claim. . . was contrary to, or involved an 

unreasonable application of, clearly established Federal law." 28 U.S.C. 

§ 2254(d)(1). "By its terms, Section 2254(d) bars relitigation of any claim 

'adjudicated on the merits," even if the "state court's decision is unaccompanied 

by an explanation," Harrington v. Richter, 562 U.S. 86, 98 (2011), unless the 

petitioner can "show that the state court's ruling on the claim. . . was so lacking in 

justification that there was an error well understood and comprehended in existing 

law beyond any possibility for fairminded disagreement," id. at 103. And because 

the factual findings of the state court are "presumed to be correct," the petitioner 

bears "the burden of rebutting the presumption of correctness by clear and 

convincing evidence." 28 U.S.C. § 2254(e)(1). The relevant state decision for 

federal review is the last adjudication on the merits. Wilson v. Warden, Ga. 

Diagnostic Prison, 834 F.3d 1227, 1235 (11th Cir. 2016) (en banc). 

The state court did not unreasonably apply clearly established federal law 

when it rejected Solis's argument that he was denied a fair trial because the state 
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shifted the burden to him to prove his innocence with alibi evidence when it 

inquired whether he had given a statement about being with his brother and 

submitted rebuttal testimony about his statement. See United States v. Simon, 964 

F.2d 1082, 1086 (11th Cir. 1992). Solis testified that he was unsure of his 

whereabouts at the time of the crimes and that he could have been with the victim 

if she were one of 20 prostitutes he had paid for sex. The prosecutor asked Solis 

about giving a statement "that he remembered the day because [he] [was] with 

[his] brother," Solis responded, "I told [Castaneda] it's possible." Later, the 

detective testified that Solis said he had worked on a bathroom in his brother's 

house when the crimes occurred. Because Solis's trial testimony conflicted with 

his prior statement to the detective, the prosecutor could use Solis's statement for 

impeachment on rebuttal. The trial court commented that the prosecutor never 

alluded to the absence of Solis's brother during the trial, which might have 

suggested to the jury that Solis should have called his brother as a witness. See 

Simon, 964 F.2d at 1086. The state court could have reasonably concluded that 

Solis's statement was used for the permissible purpose of testing his credibility. 

The state postconviction court could have also reasonably concluded that 

Solis's trial counsel was not ineffective. The state court could have reasonably 

concluded that trial counsel had no reason to object to Castaneda's testimony or to 

Solis's sentence. See Freeman v. Att'y Gen., 536 F.3d 1225, 1233 (11th Cir. 2008). 
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Castaneda could authenticate photographs of the crime scene that he witnessed the 

photographer take. See Fed. R. Evid. 901. Castaneda's testimony about receiving a 

warning to be on the lookout "with a description of the person [they were] looking 

for" and about the purpose of a lookout warning was unobjectionable and was 

devoid of any incriminating hearsay information that might have been in the actual 

warning. See Fed. R. Evid. 801(c); United States v. Cain, 587 F.2d 678, 680 (5th 

Cir. 1979). It would have been futile to challenge Castaneda's testimony about 

being at the crime scene based solely on Solis's conjecture that the testimony was 

false. See Tejada v. Dugger, 941 F.2d 1551, 1559 (11th Cir. 1991). The state court 

also could have reasonably determined that trial counsel, faced with the victim's 

positive identification and biological evidence connecting Solis to the crimes, 

made a strategic decision to concede that Solis was guilty of assault and to focus 

on the failure of the state to produce direct evidence that he had burgled her 

vehicle. See Strickland v. Washington, 466 U.S. 668, 690 (1984). And after trial 

counsel objected at sentencing to evidence of Solis's arrests, the trial court stated 

that it was "not considering the facts" of nor would Solis "be punished" for other 

bad acts. 

Solis was entitled to no relief on his claim about an exparte communication 

between the postconviction court and the state. A district court may summarily 

dismiss a petition that fails "to state facts that point to a 'real possibility of 
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constitutional error," Advisory Committee Notes to Rule 4 Governing Section 

2254 Cases, and Solis offered no evidence beyond his speculation that an exparte 

communication occurred before the trial court ruled on his postconviction motion. 

The state postconviction court also could have reasonably concluded that 

appellate counsel was not ineffective. The state court could have reasonably 

determined that appellate counsel had no reason to pursue the meritless claim that 

Solis's sentence was based on his arrests. See Chandler v. Moore, 240 F.3d 907, 

917 (11th Cir. 2001). And the state court could have ruled that appellate counsel 

could not argue for the first time on appeal that the trial court violated the 

Confrontation Clause or that Solis was punished for maintaining that he was 

innocent and proceeding to trial. See Diaz v. Sec 'yfor the Dep 't of Corr., 402 F.3d 

1136, 1142 (11th Cir. 2005) ("Under Florida law, an error that passed without 

objection cannot be raised on appeal; appellate counsel, therefore, is not ineffective 

for failure to raise a meritless argument."). And, even if Solis's claims had been 

preserved for appeal, the state court could have reasonably determined that the 

claims lacked merit. Solis contended that Castaneda testified about a statement that 

Solis's brother made to Detective Espana, but Solis failed to explain where 

Castaneda made the alleged hearsay statement or to respond to the argument of the 

state that Espana was not mentioned during Solis's trial. See Chavez v. Sec 'y Fla. 

Dep 't of Corr., 647 F.3d 1057, 1061 (11th Cir. 2011). Solis argues he was 
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punished for maintaining his innocence, as evidenced by the trial judge's remark 

that he had "a serious problem with Mr. Solis' testimony." But the state court 

could have reasonably concluded that the trial judge's remark referred to Solis's 

lack of credibility and lack of remorse. See Duke v. Allen, 641 F.3d 1289, 1294-95 

(11th Cir. 2011). 

We AFFIRM the denial of Solis's petition for a writ of habeas corpus. 



UNITED STATES COURT OF APPEALS 
• For the Eleventh Circuit 

No. 17-12054 

District Court Docket No. 
1: 15-cv-23896-MGC 

JAVIER SOLIS, 

Petitioner - Appellant, 

versus 

SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS, 
ATTORNEY GENERAL, STATE OF FLORIDA, 
DEPARTMENT OF LEGAL AFFAIRS FOR THE STATE OF FLORIDA, 

Respondents - Appellees. 

Appeal from the United States District Court for the 
Southern District of Florida 

JUDGMENT 

It is hereby ordered, adjudged, and decreed that the opinion issued on this date in this appeal is 
entered as the judgment of this Court. 

Entered: March 01, 2018 
For the Court: DAVID J. SMITH, Clerk of Court 

By: Jeff R. Patch 

ISSUED AS MANDATE 05/30/2018 



I 4 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

No. 17-12054-PP 

JAVIER SOLIS, 

Petitioner.  Appellant,, 

versus 

SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS ATTORNEY GENERAL, STATE OF FLORIDA, 
DEPARTMENT OF LEGAL AFFAIRS FOR THE STATE OF FLORIDA, 

Respondents - Appellees.. 

Appeal from the United Stem District Court 
for the Southern District of Florida 

Before WILLIAM PRYOR, JILL PRYOR and FAY, Circuit Judges.. 

PER CURIAM: 

The petition(s) for panel rehearing filed by Appellant Javier Soils is DENIED. 

ENTERED FOR THE COURT: 

&IiLi4; .  
UNITED STATES IR 

ORD-41 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 15-CIV-23896-COOKE 
MAGISTRATE JUDGE P.A. WHITE 

JAVIER SOLIS, 

Petitioner, 

me REPORT OF 
MAGISTRATE JUDGE 

JULIE JONES, 

Respondent. 

Introduction 

Javier Solis, who is presently confined at South Bay 
Correctional Institution in South Bay, Florida, has filed apro se 
petition for writ of habeas corpus pursuant to 28 U.S.C. §'2254, 
attacking' his conviction and sentence in case number 10-35072, 
entered in the Eleventh Judicial Circuit Court of Miami-Dade 
County. 

This cause has been referred to the undersigned for 
consideration and report pursuant to 28 U.S.C. § 636(b) (1) (B) and 
Rules 8 and. 10 of the Rules Governing Section 2254 Cases in the 
United States District Courts. 

The court has before it the amended petition for writ of 
habeas corpus [DE#7],' Respondent's response to an order to show 
cause [DE#121 and appendix of exhibits [DE#13], Respondent's notice 
of filing the trial transcripts [DE#14], and Petitioner's reply 
[DE#15] . 

Claims 

Ground One: The trial judge erred in denying 
Petitioners motion for mistrial when the 

'As the record reflects, Petitioner was ordered to file an amended petition 
due to the rambling and disjointed nature of his original filing. [DE#6]. 

1 



Case: 1:-cv-28 -.MC 
.: 

Document* #:.16. Enieredon FLSD Docket: 12/22/2016. . Pag2ofV 

State. was allowed to shift the burden of 
proof to the Petitioner by giving the 
jury the impression Petitioner should 
have called an alibi witness despite the 
fact that Petitioner never asserted any 
alibi defense 

Ground Two Petitioner was d.enied his Sixth Amendment 
right to effective asistance of counsel 
by virtue ofhi failure to object to the 
inadmissible inferential hearsay 
testimony of Detective Casteneda 

Ground Three Petitioner was denied his Sixth Amendment 
right to effective assistance of counsel 
by virtue of his failure to object to 
DeteOtive Castenda testifying falsely 
during direct examination 

Ground Four: Trial counsel was ineffective for 
• conceding Petitioner's guilt on assault, 

in violation ofithe. Sixth and Fourteenth 
Amendment of the United States 
Constitution..... 

Ground Five: Trial counsel was ineffective for failure 
to object to a Williams' Rule violation, 
in. violation . of •the .trial court order 
granting the motion in lirnine precluding 
any mentioning' of collatel crimes, in 

.. . in-violation of the Sixthand Fourteenth. -., 
Amendment of the United States 
Constitution. 

Ground Six: Trial court's successor judge had ex 
parte communications with the state 
attorney that denied Pet1itionër; due 

• • 
process under the Sixth and Fourteenth. 

. 

Amendments. . 
. 

Ground Seven: Petitioner was denied his Sixth Amendment 
right to effective appellate counsel. for 

..his. failure t-.o .....raise Williams -- Rule 
violation, a violation of the trial court 
granting the motion in limine preèluding 
any mentioning of collateral crimes. 

2 
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Ground Eight The Stat,e introducing the brother's 
statement through Detective Castenda in 
violation of Petitioner's confrontation 
rig4hts where the statement was made to 
Detective Espana, the inescapable 
inference frOm the testimony is that a 
non-testifying .wtne$s has furnished the  
police with evidence of Petitioner's 
guilt, the testimony is hearsay.  

Ground Nine Appellate counsel was ineffective by 
Virtue of his faiIüié o  argue that the 
trial court committed fundamental error 
by considering irnpermissible sentencing 
factor such as the Petitioner's 
continuing and maintaining his innocence, 
taking responsibility, and failure to 
express remorse. 

Pedir.aI' History' 

Petitioner was convicted after, a jury trial of one count of 
burglary with assault or battery and one count of sexual battery 

with noseriousinjury, and sentenced, to concurrent terms of 25 and 

15 years, respectively. Petitioner appealed his conviction and 

sentence, and Florida's Third District Court of Appeal affirmed in 

a per curim decision withoutwritten-opinion. State v. Solis, 130 

So.3d 1288 (Fla. 3rd  DCA 2014) . .titioner then unsuccessfully 

pursued post-conviction relief pursuant to state law. Then on 

October 12, 2015, Petitioner initiated the instant federal 

proceeding.for writ of habeas corpus. Respondent concedes that the 

petition is hmely, and that the claims raised therein are properly 

exhausted. 

2Therelvant piocec1ura]. hstory'of. Petitioner' sunderlying criminal, case 
is not in dispute. . A detailed, recitation thereof, swith citations to the record, 
can be fou.d.i,nRespQnd,ent's response.. The court tl?us sets forth here only those 
portions of the procedural history that are necessary and relevant to an 
understanding and resolution Of the cláirts raised in the 

. instant petition. 
Unless otherwise noted, any citations to exhibits are to the exhibits to 
Respondent's response. 
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• .. Evidence Adduced at Trial . . 

The victim in this case, Lasawanda Render, was the principal 

witness against Petitioner at trial,. Ms.. Render testified that on 

the date of the incident, she was getting into her car when she 

noticed a male open her car door (T 324) Ms Render testified 

that she tried to exit the car and the man hit her in the face 

three times and then removed her boxer shorts and panties. (T.331). 

Ms. Render further testified that the assailant then proceeded to 

have forced intercourse with her, and that when he was done he rode 

away on,a bike. (T.339). Ms. Render identified Petitioner in a 

photo lineup as the perpetrator (T.202),.  and a DNA analyst 

concluded Petitioner's DNA was present on Ms. Render's nightgown 

and on a vaginal swab. (T.295) . 
. I d 

Standard of Review 

A prisoner instate custody may no be granted a writ of 

habeas corpus, for any claim that was adjudicated on the merits in 

5ta1.e court unless the state court's decision was (1) 'contrary to, 

or involved an unreasonable application of, clearly established 

Federal law, as determined by the Supreme Court of the United 

States," or (2) "based on an unreasonable determination of the 

facts in light of. the, evidence presented" to the State court. 28 

U.S.C. § 2254(d) (1), (2); see also Williams v. Taylor, 529 U.S. 

362, 405-06 (2000), Fugate v Head, 261 F 3d 1206, 1215-16 (11th 

Cir. 2001) . A state court decision is "contrary to" or an. 

"unreasonable application of" the Supreme .. .Courtt.s ...clearly 

established precedent within, the meaning of'2254(d)--(l)' only if 
i s 

the state court applies a rule that contradicts the governing law 

as set forth in Supreme Court case law, or if,  the state court 

confronts a set of facts that are materially inch,stinguishable from 

those in .'a decision of the Supreme Court and nevertheless arrives 

at a" result different from Supreme 'Court precedent. ' Brown v. 

•1 
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Payton, 544 U.S. 133, -141'' U.S. at 405-06. A 

federal court must pre'si.iime h"correct'ñés s o 'the' state court's 
factual finding', unless the petitioner overcomes th'th by 'C1ear'and 
onvi'rôing'rienc'è.' 28 U.S.C.' §2254(e) 1) ; 'Pütmn V.'  Hea  

li 
d, 

2 "F.3d 1223, 1241 ('11th  tir. 2001) .' '' So long as néither the 

èsoning nor the' result of the state court:  'decision. contrádI'ts 
Supreme Court' decisions; 'the state cdurt"s'decision'wilI notbe 
disturbed. 'See Earlv'v. Pácker,5370.S'. 3, 8 (2002). To obtain 

habeas relief on a claim of in'effective áss1tancé' of cOurthel;  the 

petitioner must show that the state court applied Strickland an 

objectively unreasonable manner."  Bell v Cone, 535 U 5 685, 699 
(20b2) . 

In addition, it is well-settled that a habeas Pet ti on' e'rmust 

allege facts that, if proved, would entitle him to relief. See 

Blackledge v. Allison, 43 "US'."63,75r. 7, 97 S.Ct. 1621, 52 

L.Ed.2d 136 (1977y (noting that 'notice piCadlng is not sufficient 
for habeas petition) (citing Advisory Committee Note to Rule 4,' 

Rules Governing Section 2254'bases);, Rule 2, Rules Governing § -2254 

Cases (requiring petitioner to state "facts supporting ach'ground" 

and "relief requested"), see also Schriro v Landrigan, 550 U.S'.  
465, 474-75, 127 5 Ct 1933, 167 L Ed 2d 836 (2007) (holding that 

if the record refutes the factual allegations in the petition or 

otherwise precludes habeas relief, a district court is not required 

to hold an evidentiary hearing) The pleading requirements for a 

.

3 To prevail on -a claim --of- ineffective -assistance of counsel, fthe 4efena-nt 
must demonstrate both (1) that his counsel's performance was deficient, and (2) 
that he suf-faredprejudi'be;as a, resultof  -that defici-et.pérforthance. Strickland 
v. Washington, 466 U.S. 668, 687-88 (1984). "To establish deficient performance, 
a defendtY must' show that -his counsEl" S representatioh '-fell below an objective 
standard of reasonableness in - light of prevailing professional norms at the time 
the repre'ntãt'ion took 'place." Cummings V. Sec'y forDep't of-  Corr.  , 588 F.4d 
1331, 1356 (11th Cir.2009) . To demonstrate prejudice, the defendant must show 
that "there'is a reasonable probability that, but for counsel I's 'unprofessional 
errors, the  result of the,proceeding would have  been di-f-ferent." Strickland, 466 
U.S. at 694. "A reasonable probability is a probability sufficient to undermine 
confidence in the outcome." Id. 

5 
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A 

petition, for ,writTof.  habeas. 'corpus. undr.2254 apply equally with 

regard to claims qf.i ef,ec,tive.a.ssi.stnce of couisel. Conc,lusory 
allq.ation.o .i,iieffective assistance of counsel are insufficient 

to. state a. claim. See,Hill v. Lockhart, 474 U.S....,52, 10.6.S.Ct 

36.6., .88 L.Ed.2d..2Q3,.(1.985)'(conc1us.ory .allegati.qns ofineffect.iye 

assistance of counseja insufficient, to zaise a constitutional- 

issue) . A petitioner's claims of inef.ec,tive assistance of counsel 

are thus subject to summary.... dismissal when, they "are jnerely 

'conclus.öry"al.leatiôn Utiupported by'pecifics''or 'cOntentions 

that in the face of the record are wholly incredible. '"  Teiada v 
Ducger,H941 p.:2a :155.1,  15'59' (11th  Cir. 1991) (citations' omitted)

J. 
 

A habeas petitioner's claim of ineffective assistance of counsel 

will thus fail unless he affirmatively demonstrates b'Oth attorney 

error and reulting prejudice by alleging facts or specific details 

to identify precisely how his attorney failed to fulfill his 

obligations. Spillers vT. Lockhart, '802 F.2d 1007, '1010 (8th 

Cir. 1986) .  

Discussion 

In Ground One, Petitioner claim's that the trial judge erred in 
denying Petitioner's motion fO:rmitrial when the State was á1loed 

"to shift the 'burden of proof 'to, the Petitioner- by giving the jury 

the impresion Petitioner should have' called '-an alibi witne 

despite the fact' that Petitioflr never ass'rted"any alibi"defénse. 

In support of 'this'claim,"Petitioner'alleges- that, 'beàus'e' he did 

not raise an alibi defe'.&at"t"ri&l,'it was error for the court to' 
allow te State to introduce a statement by Petitioner. :rhade prior 

to'riál wherein he'claifned that he 'was •with'hisbrothe-- at "the 

t:ime'of the incident. PetitIOner argues. that by ilowing theState 

to 'introduce this allegedly irr'élëvant téstimorithe ''iäl' judge  

allowed the State to shift the burden to Petitioner, since once the 

jury heard the evidence of what Petitioner allegedly said about 
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Norovr, :domment:'by the -'c'outor'dmsel on the"a±'liire'"o'f' 
the accused to explain or deny his 'own t'stimàny any eviden'ce 
drfaCts in ca a'àinst c1a1isé''of 
'Fourteenth Amendfliert and do -no€ hi-ft burdeb proof or düty"to go 
fdrwar'd'i'th evid'èñce.. 'Adamsoñ'r éiJe ö State 'of Caiif6rnia, 
3 i.s;'' 46,  87-5, 67 S.. Ct. i672178Y l L. Ed. 1903 '(1947); 
As th!è  Supréthé Coü'rt' 4x'1ai'ned In Adamson: . . -' ' •' ' - 

'Indeed, this- isa dilemma 'ith whiöh any 'defendant may  be 
- faced,, If acts, adverse t:P the defendant, are provénby 
the prosecution, there may be, no way., to explain them 

-'--'avorably to the aécusedexcept by'à'wi€ieEwho may be 
vul-nerabl'e to impeachment" on'. cros-s-e.x,amination: 'The,. 
defendant must then decide whether or not to use such a • witness'; The fact that' the witness "rniày''älo b €h&-' 
defend,ant maes the choice more .difficult but a denial ,of 
due process does not emerg from the circumstances. 

H.re, Petitioner 'ta'stifiedthat he had been' with apprQx-imately 
twenty prostitutes in a period of one year prior to trial and was 
unable to conclude that the victim was not one of the prostitutes 
he had sex with. (T.375-78). When  in. cross-examination the State 
asked, "You also told him (Detective Cast:aned'a) you were with your 
ho.ther --that you remembered the da., be.cse you were with your 
rother'," the peti.tione,, testified that " told himit's possib'1e.,'. 

('T.384 );. ,Then, Detective - Castan.da testified in' -rebuttal, that.. 
Peti-tio:rker'told him that he was working 'on a, bathroom' at -his 
brother".s:.:,house on. the,. night ,of the crimes 'against..the' victim., 
(T.413.) • The defense . first made an objecton: on the basis of 
improper.impeacbment, which was' denied, and-then made-  a. .genera-1 
objection,an moved for: a sidebar,_. which. was also-  denied.  
The State ::did  not argue, to,.t'he jury . in.,  --closing. argument' that. 
Petitioner's brother.,was not, called-to testify that Petitioner- was 
with him on. the night in question. (T.420-427). ...........

. 
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being,  wth hisbother they would epect Petitioner to produce this 
witness at trial:,  

-The State' violates adefedant's right.tc. due process when it 

shifts the burden of proof to the defendant to establish his 

innocence. See Patterson v.-..New York, 432 U.S.' 197,215, 97 SCt. 

2319, 53 L.-Ed.-'2d  281 (1977) ("[A]  State must prove every ingredient 

of an; offense beyon&'a reasonable doubt and ..... may not shift the 

burden of proof to the defendant bypresuming that ingredient upon 

proof of the-: other. element.s f the offense.").. Such 

"burden-shifting" occurs, for exaMp1e, when a prosecutor makes an 

argument suggesting that the defendant has an.obligation'.to produce 

evidence or prove his innocence. United States v... Sirn, 964 F.2d 

1082, 1086 (llthCir.1992). 
 

However, when a defendant, while testifying in his own behalf, 

first mentions the identity of a missing witness as part of an 

alibi, and the witness was particularly within the power of the 

defendant to call, the prosecution may comment on the fact that 

defendant failed to call that,  witness. United States v. Lehmann, 

613 F.2d 130, 135-36(.5thCir.19,80). 'The failure,of.a party,to 

produce as a witness one peculiarly within the power of such party 

creates an inference that such testimony would be unfavorable.,  and 

may be the subject of comment to the jury by the other party." j 
at 136. "[Tjhe  question of equal availability of a. witness no 

called is largely a question of fact, and various courts have 

regarded 'all manner of circumstances as bearing upon the matter." 

McClanahan v. United States,,230 F.2d 919, 9.25-26 (5th Ci.1956), 

cert. denied, 352 U.S. 824, 77 S.Ct. 33, 1 L.Ed.2d47 (1956) 

(citation omitted). Therefore, in the case of, an uncalled witness 

who was particularly more available to the defendant than the 

government, the prosecution may comment on a defendant's failure to 

present that witness without committing unconstitutional 

burden-shi fting. ' 

-- 
- 

. 

'1 
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Later, 'counseL moved for:'.'a mistrial. .'on T-this .•'saie -bsis.. '-in 
denying the motion, the state trial court stated: .1 

..Itmaks.no sense .to.give the defense theab'ility.'totake 
the witness stand, say whatever t4ey.,wa.nt to say. .and 
€hn when the sate has information' that's , contrary to 
what '.[the defense] just .prented, that th'e'state cannot 
present it in r€,butta1just to challenge thetheory that. 

"What he's sairg iâ'possiblnt true' . '. . But, the 
'problem' that: I had .inst'inc'tually,;wit'h what you...wire'-
trying to. do is: that yo,u. were trying _to put Qrwa•rd a 
defense, and then you 'rted everybody to.forget the fact 

: that your' client 'made a statement that may. bë.ionstrued 
as inconsistent or unsuppotive with the defn.s.e- ' and 

' you arg'ue It's' under the ui of being an alibi; and 
since-you-didn't raise it, thy'caiYt raise i . . .. 

(T406' 470) ." Similarly, in denyingP'ètitloner's inotfon for a'nw 
trial, the trial court stated that the State'did not vèornment in 
closing "Where is thë'brot'hef?" (Exh.N,pp.80-81). Rather, the 
trial court denied the motion for a new trial because the court 
believed that the State's cross-xaminatfon 'of Petitioner was 
proper.. 

 

In sum, here, Petitioner was the one who, while testifying on 
his own behalf, first mentioned that 'hé had been with approximately 
twenty prostitutes in the year prior to trial, and ".that 'he' was 
unable to m conclude tIat the victi was not of the prostitutes he 
had sex with. " Petitioner' further testified that it 'po.ssibie 

. 
. that he told Detective Casteneda that he was with his brother at 

th tithe...of the assault. ThIs zas iñconistent with his "prior 
• 

"-'c statémérit tO Detective' Castenedà that' he as in fact working on a 
ba'throoi' à.t his 'brOther's house at the tithe in qüët'Ion......Uner 
these' circumstances'. Detective Casteneda's testimony was proper 
impCachmèuitãhd, 'a such, 'did' not 'amount to improper burden 
shifting Adarron, 332 U.S. 87-58 (proper impeachment and cross-
examination do'not violate'  'due process clàusé of Fourteenth 
Airtendment and do not "shift burden of proof or 'duty to go forward 
with evidence). Moreover, as the trial court noted, the State 
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never implied during the testimony nor argued in closing. that  

Petitioner failed to produce his brother, or any. other evidence for 

that matter. As such, no burden shifting occurred Simon, 964 

F 2d at 1086 ("burden-shifting" generally occurs when a prosecutor 

makes a comment or argument suggesting that the defendant has an 

obligation to produce evidence or. prove his innocence) . 

Based on the foregoing, the state court's disposition of this. 

claim is not in conflict with clearly established federal law, or 

based on an unreasonable determination of the facts. Consequently, 

petitioner' is not entitled to federal habeas  corpus relief on this 

claim; 28 U.S.C. § 2254(d); Williams, 529 U.S. at405-06., 
In Ground Two, Petitioner claims he was den'ed his Sixth. 

Amendment right to effective assistance of counsel by virtue of his 

failure' to object to the inadmissible inferential hearsay testimony 

of Detective Casteneda. In support of. this claim, Petitioner 

alleges that Detective Castenda's testimony at trial revealed that 

he never went to the scene of the crime to collect evidence, but: 

that the State through his inferential hearsay testimony introduced, 

and admitted evidence he did not collect, such as various 

photographs. Petitioner further alleges that the State improperly 

presented inferential hearsay information contained within the "'):),e-

on-the-lookout" (BOLO) report of the suspect through Detective 

Casteneda 

Contrary to Petitioner's assertions, the transcript of 

Detective Castaneda's testimony clearly shows that he went t I o.. the, 

scene and was present when all the photographs were taken and many 

of the exhibits collected (T 162-214) Moreover, in Florida, 

photographs are admissible if relevant to prove a material fact and 

are not otherwise excluded as unduly prejudicial under § 90 403 

Kinci v. State, 545 So. 2d 375, 378 (Fla. 4thDCA 1989,); 

90.401, 90.402, 90.'403, Fla Stat (2010) Specifically, 

photographs are admissible if they tend to illustrate or explain 

10 
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the testimony of a witness or may be of assistance to the jury in 

understndIng the téstir'ony. Garm1se v. State, 311 So. 2d 747, 749 

(Fla:-  3d DCA 1975) In order to lay the foundation for a 

photograph, it is necessary to establish only that the photograph 

± gafaiátd &cuiaterèp'eEentation of the scene that it depicts. 
Bryant v State, 810 So 2d 532, 535 (Fla 5th DCA 2002) Any 

witness with knowledge that it is a-,  fair and accurate 

representation may testify to the foundational facts Id. at 536 

(stating that the witness "need not have been the photographer") 

With regard to Petitioner's assertions regarding the 

information contained In the- BOLO, the record establishes that 

Detective Castenda merely testified that the Homestead officers 

issued a BOLO with the désciiptIon of the person that they were 

looking for (T 166-167) Detective Castendea explained to the 

jury that . a BOLO is 'a "Be on the Lookout" and that it is a gei-ierai 
description of what law enforcement were looking for (T.167) 

Here, the testimony was merely that the BOLO gave a general 

description. A1thouh the contents of a BOLO are generally 

inadmissible, see Tillman v State, 964 So 2d 785, 788 (Fla 4th 

2007), in the instant case the contents of the BOLO were not 

admitted 

In: sum, be'causé admission of the photographs was proper and 

the contents of the BOLO were not disclosed, counsel had no basis 

to object to either. As such, counsel cannot be deemed ineffective 

for failing to have done so There is no duty to pursue issues 

which have little or no chance of success, and a lawyer's failure 

to raise a meritless issue cannot prejudice a client 

generally, Chandler v Moore, 240 F 3d 90711 917 (11 Cir.  

2001) (counsel is not ineffective for failing to raise a non-

meritorious objection), Bolender v Singletary, 16 F 3d 1547, 1573 
(11th Cir 1  994) ("[lIt  is axiomatic that the failure to raise non-

meritorious issues does not constitute ineffective assistance" of 

11 
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counsel) United States y.  Winfield., .960 F.2d 970, 974 (11th  Cir. 

.1-992) (failure o raise merit1es issues cannot prejudice a client); 

Card v. Dagger, 911 F.2d 1494, 1520(11 .Cir. 1990) (counsel is not 

requ.ird. to raise meritlessissues). 

Based on the foregoing,, the..statecpurt's disposition of this 

claim did not result in the applic.at4on of Strickland to the acts 

of this case in an objectively unreasonable manner. Consequently, 

Petitioner's claim similarly fails in,this forum. Sbee Bell, 35 

U.S. at .699 (to obtain habeas relief, Petitioner must show state 

,cour applied Strickland in an objectively unreasonable manner); 

see also 28 U.S.C.., § 2254(d); Williams, 529 U.S. 362, 405-06. 

• In, Ground Three, Petitioner claims he was denid his Sixth 

Amendment right to effective assistance of counsel by virtue of his 

failure to object to Detective Castenda testifying falsely during 

direct examination. In support of this claim, 
11 
Petitioner alleges 

that the State allowed Detective Casteneda to testify that he was 

present at the scene whenthe photographs were taken, but that the 

State knew that this testimony was false andmisleading because 

Detective Castenda was never at the crime scene when the 

photographs were taken. According t,o Petitioner, the State thus 

committed a Giglio violation 

To. prevail on a claim of prosecutorial misconduct in a federal 

habeas corpus proceeding, a petitioner must demonstrate that the 

prosecutor's conduct violted a constitutional right, or 

infected the, trial with such unfairness as to make the resulting 

conviction a denial of due process. Donnelly. v. DeChristpforo, 416 

U.S. 637, 643 (19.74) . . The prosecutionl denies a, crminal defendant 

due process when it knowingly uses perjured testimony at trial, or 

allows untrUe testimony to go uncorrected. • Sego v. United 

States, 405 Q.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972); Napue v. 

'Giglio v. United. States, 405 U.S.,  150, 9.2 s.ct., 763, 31 L.Ed.2d 104 
(1972). • . . 

... 

1112 
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tllinois' 360 U.S. 264, 79 4SCt'. .±"73' '3' L.d2d'1217 
FauIdé' V '  J'dhsdn, 81 F3d5I5i 51' '(5th Ci -'."1996'). 'To 
dethoñtraté p1deutórIál rrisdñduct' on" 'the 'basis-  'of pé'rjued 
testimony, a habeas petitioner ithist: shOw that': (1) thee' t'e'stimony 

was actua'l1' false, '(2) the poàeuto''kñè'" it'was false, and (3) 

hestimni' was 'matèrIal.....'k±rkpá€rick'v. 'W17iit'1e, 992 F".2d"491 

47' (5th' Cir.1993); ' alsb'Unit:ed, ates" v. Hawkins,' - 969 F. 2d 

16'9, 16th Cir.1992); Unit d Sttes v Mack, 65 V. 2d ''820' 
822-23 ' '(5  th  dr. 1983) . Evidence is "false" if. int'er alia," it is 

"ecific misléá.ding evidence inor'an'ttö th'e'prose'diitithi"scase 

ii'i cièf." "Donnelly, 416 U.S. 637, 647 (1974)'. False' evidence 
'is "thateria'l'dilly' "if there" is any reasonábie'likelihood'that [it] 

could have afféc€ed'the jury's verdict'." Wstley'v' Jdh'sOn, '83 
F'.3d 714, 726 (5th  Ci'r. 1996',' rt.dénied;  '519 U.S.' 1094 ('1997). 

Here, Petitioner failsto allèe an' facts whats'bevèr"Tn 

support of 'hts claim 'that: bet'edt'ivé Càter da's testimony was false' 

or misleadi'ng, much 'less that" the' State knew that 'it was'.  

his allegation i6 who'lly'conclusory.' This is insufficient to s'äte 

' claim for habeas 'relief,' or of'inéffectiiè as'istance of dbünsl. 

See B1"ackledge, 431 U.S. 63, 75' n....7 (nöti'ce pleading is not 

sufficient for a habeas petition); Hill, '474 U.S"."52(c6n6lu6r' 

allegations of ineffective ,asistànàe of counsel are insufficient 
t' raise a ''constitutional isáue); 's,ee' also Tèa'dà" v'. Du'ge,' 941 

F.2d at 1559 ('claims of 'ineffective assistance 'of'counséI are 

s'ub'ec 'to 'summary dimi'sal '"when 'they 'a±'e merely' cOdlÜry 

ai1eat:örs' iihsu'pp6rt'ed 'by specifics' or' cohtent ions "that are w1o11' 
in'redible 'il-i the f'ac'e 'of the -ecbrd) ('2255 context).  

'Ba'ed'on the fOgoing, the state cóurt' disosit'iori bfts 
claim difiot result in the application of Strickland to the facts 

Of this càè' In an objectively unaoiab1ë manner. 'Coneq'uit'1'r, 

Petitioner's claim similarly fails in this forum.'  " See   ell, '535 
US."'a' 699 (to obtai habeas ré1ief, Petitioner must' sho state 

13 
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court applied Strickland in an objectively unreasonable manner); 

see also 28 § 2254(d); Williams, 529 U.S. 362,405-06. 

In Ground Four,, Petitioner. ., claims trial, counsel was 

ineffective for conceding Petitioner' guilt on assault, in 

violation of the Sixth, and ,Fourteenh Amendment of the United 

States Constitution. In support of this claim, Petitioner alleges 

that, during argument on Petitioner's motion for judgment o 

acquittal, counsel conceded there was sufficient evidence to allow 

the assault charge to go to the jury, without Petitioner's consent. 

As previously noted, to prevail. on, a claim of ineffective 

assistance of counsel, the defendant must demonstrate both (1) that 

his counsel's:'perorm,ance was deficient, and (2) that he suffered 

prejudice as a result of that deficient performance Strickland v 

Washington, 466 U.S.. 668, .687-88 (1984).. "To establish deficient 

performance, a defendant must show that his counsel's 

representation fell below .ar oject.iv.e stançiard of. reasonableness 

in light of prevailing professional norms at the time the 

representation took place." Cummings v. Sec'v for Depft of Corr., 

588 F.3d 1331; 1356 (llthCir.  2009). Reasonableness is assessed 

objectively, measured. under prevailing professional. norms, and 

includes a context-dependent consideration of the challenged 

conduct as peen . from counsel's perspective at.. the time. 

Strickland,.466 U.S. at 689. The standard to be applied is' that of 

a reasonable attorney, not a "paragon of the bar." Hannon v. 

Sec'y, Dep't of Corr , 562 F 3d 1146, 1151 (11th  Cir. 2009) "A 

lawyer can almost always do something more in every case. 'But the 

Constitution requires a good deal less than maximum performance." 

Atkins v. Sinctletarv, 965 F.2d 952, 960 (11th  Cir. 1992) . 

With regard to Strickland's second prong, the defendant must 

do more than simply show that counsel's conduct might have had 

"some conceivable effect on the outcome of the proceeding " 

Strickland, 466 U.S. at 693 Rather, to demonstrate prejudice, the 

14 
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defendant must show that "there is -* a'  reasonable p  'rob ability that, 
but for counsel's unproesional errors, the 'result of the 

P'roceédingouldhàve beéñ differén't." Sf rickiaffd; '46"U.S. at 694. 

"A reasonable probabIlity Is a prdbabi]it'y sufficient to undermine 
cónfideriàe in the outcome." Id'. Pejüdi'ceis thus establ±shed 

onIj with 'a showing that••  "the result of the proceeding was 

fiindamentally'unfairor unreliable: Lock1art v."F±'etwéll, 506 U.S. 

364 -,'369, 113 S Ct 838, 122 L Ed 2d 180(1993) 
Here, review of the transcript reveals that counsel's entire 

argument at issue was as follows(  

Your I just wanted t6-renew.  all the prir mot  ion '. 
and objections And now -we enter .our- 'fi:rs.t looking* fo± 
our first judgement of acquittal. The State has failed. 
Inview of the light'- as'in the light most favorableto 

• the State, in,--this'  cas rut on a"prima'facie case, and'5we 
agree with assault. 

• '' ' 
-. 

There is no-  evidence other- than' thi-s ]ady's testimony* 
that this man entered into this car. Qn Count 1,, 
burglary with assault, counsel, the element of the crime 
means entering into thi.s .car..  

There 'is no'physicál evidence that this man ever entered 
the car.- His prints 'weren't "h it.  - -H6 was not wearing 
gloves according.,to' this lady. 

, ...•. ' ' 
' 

' - S 

There was no Semen found. -'There was no' ONA found 
Nothing at... all inside this car. ,All the biological 
evidence was found on the lady. 

 

And.thus we're moving for judgement for.the -- on., all 
counts-particular  , ly as to Count 1, the bürglary"with' a 
battery: : '; - . - ' . • -' '. 

(T.369-70).  

Review of the record thus reveals that counsel made a 

strategic decision to argue the lack of any evidence that 

Petitioner ever entered the victim's car, which'would have defeated 

the burglary charge, regardless of whether or not any assault was 

committed therein. - Moreover,' the reveals that couns el xiever 

15 
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conceded that there was sficin,t .ev,idence to cqnyict.. Ptitioner 

on-either. count. And, regardless, review  of the record reveals,  that 

there was more than ample evidence to-allow both çhargesto.go.to  

the jury, and also to ..su.t.ain guilty verdicts.,as to both counts. 

Therefore, counsel's performance...in uttering the words "',we agree 

with. the assault," when viewed ..in context, cannot be deemed 

deficient, and Petitioner. cannot.establish that he was  pejudiced 

thereby. See Hannon, 562 F.3d 1151 (the standard to be applied in 

assessing counsel's, performance .is that of,a reasonable attorney, 

not a "paragon of the bar.); Strickland, 466 U.S. at 69.3 (to 

establish prejudice, the defendant must do more.  than simply show 

that counsel's conduct. might have ha ."some conceivable effect on 

the outcome. of the proceeding") . 

Based on the foregoing,, the state, pourt,s, disposition of this 

claim did, not result in the application of Strickland to the facts,-

of this case in an objectively unreasonable manner. Consequently, 

Petitioner's claim similarly fails in this forum. See Bell, 535 

U.S. at, 699. (to obtain habeas relief, Petitioner must show state 

court .,applied Strickland in. an objectively unreasonable manner); 

see also 28. U.S.C. § 2254(d); Williams, 529 U.S. 362, 405-06. 

In Ground Five, PetJtioner, claims trial counsel was 

ineffective for failure to oje,ct.to  aWilliams' Rule violation,5  

in vioiat.ion, o,f.th, tri.al. cpur., order granting  the. motion in limine  

pre.cluingany mentioning of collateral. crimes, ir violation of the 

Sixth and Fourteenth Amendment of the United States.., 

In ,spport of this claim, PlaintiffaThlegesthat at sentencing the 

5The Williams' Rule, codified in Fla. Stat. 90.404, is substantially 
similar to Federal Rule of Evidence 404 Under Fla ..I § 9Q 404(2)i evidence 
of other crimes, wrongs, or acts is admissible when' relevant as proof of motive, 
opportunity, intent, preparation, plan, 'knowledge, identity, .or absence of 
mistake or accident, but is inadmissible when the evidence is relevant solely to 
prove' bad character or propensity. See IWilliams v. State, 110 Só.2d 654 662 
(Fla.), cert. denied, ,361 U.S. 874 (1959) (holding that evidence of other., crimes 
is admissible and relevant' if' it tends to show-  a common scheme or 'plan) 

16 
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tri1 coUrt 'relied on pu±ported facts :ót pri, or even t issu'e 
at tra1 aha not established o€herwse. Aàoding to PetitIoiek, 
thisresuledin adue process vio1atiotY .......... 

Rëlvaht evidence of co1lateral crimes Is admisjible t jur 

trial when It des not go to prove* the 'lt badharacter' or "criiinal 

pto~ensity" of the defén&ant but suedto show motive, intent 
knowledge, modus opeándi, or lack of mistake. WIlliams v State 
of Florida', 110 Sb.d 654 (Flà.1959) Rather, eidenceof another 
óime can only''be introduced When soffié relevancy to thetr1à.l at 
hand is shown by evidence. .v:Akers..: v . State, 352 So.297(Fla. 4th 
DCA 1977)'. . ..- . 

... . 

Here, Petitioner fail ' to make any' peIflá fáctYál 
allegations regarding how or why any' Williams" Rule vio'lati"o'" n'  
occurred at his sentencing, And '  thereby fails to provide the 

necessary fc€tial allegations fOr' any claim' of ineffebtie 

- assistance of counsel predicàted' uporaPe."His claim thus fails 

this basis alone. 'See Blckledë, 4.31:U 63;  75 n.7(noticé 

pleading is' riot sufficient for a'habeas petition') ; Hill, 474 U.S. 

52(cbnclusotr  all legations of ineffective assistance of cotisel'ar 

Insufficient brais a constitutional 'issue); els Te'ja"da' v 

Diiger, 941 F.2d at 1559 (clainis of 'ineffec'tive' 'a'ss'istãnce of 

counsel are subject to surnnãy dismissal when they are merely 

onblusory allegatibns'unsupportedby specifics or'cont'entioris that 

are i'hoII'Y iiicredib1e in the face of the -record) ( 2255 cdntext). 
eg'1éss, • Petit lOner' s c6ric1uSöy al'leqations • of 

ineffectiiTeness aré bel'iédby the record. Spedifically, re'view 'of 

the sentencing transcript reveals that, at sentencing, the State 

did raise facts pfa case .involving the petitioner in a case of 

attempted sexual battery of a waitress and another case of 

attempted sexual battery. of a junior college student after she was 

dropped off by a bus (Ex N 67-69) Defense counsel, contrary to 

what Petitioner alleges, did .'6b,ject to both cases being raised 

:17 
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(Ex.N, pp.67, 68, 7;) 
; 
Moreqe, the, trial court twice ;stated.. at 

the sentencirg, hearjg .thatt,he. fact of the cases concerning the 

waitress and junior, college student would not be considered in,its 

sentencing. order. Spciical,ly,, when tie dEfense objected to the 
facts of the waitress cas being.. raised by the state, the trial 

court stated, "If  I can't coiisidr,  it ,I _ Yon't consider it, He',s 

not going to be punished by the fact that.:-  - have the ability 

to kind of not consider, things that I don' t,believe I should 

consider." at 67). Again, tIe defense, argud that-the,  two 

cases were irrelevant and the trial co.urtresponded that "And .I'.,.m 

not considering the facts.." (Id. at .71). As such,. Petitioner's 
assertions that counsel was ineffective in failing to object to the 

alleged Williams' Rule violation is. wholly without merit. 

Based on the foregoing, the state court's disposition of this 

claim did not result, in the , application of Strickland to the facts 
of this case in an objectiv1y unreasorable manner. Consequently, 

Petitioner's claim similarly fails. in this .forim.., See Bell, 535 

U.S. at,699 (to 'obtain habeas relief, Petitioner must show state 

court applied. Strickland in an objectively unreasonable manner),;. 

see  also 28 U.S.C.. §2254(d); Williams, 529 U.S. 362, 405-06. 
Ii Ground Six, Petitioner claims the trial court's suc,ceso,r 

judge had ex parte communications with th, state attorney, that 
denied Petitioner due process under the Sixth - and, Fourteenth 

Amendments. In support of this, claim,, Petitioner alleges that the 

trial court set his 3.850 motion for an evidentiary. har.ing but 

that, 
, 
instead of 

, 

conducting the hearing, a successor, judge 

cancelled it. Petitioner further alleges.that he successor judge 

engaged in, ex .parte communications., with the prosecutor without 
preparing the order that dented Petitioner' motion,:, and, thereby 

denied Petitioner his right to due process.  

, Ex parte communications between judge and prosecutor are 

presumptively improper, Glynn v. Donnelly, 485 F.2d 692, 6
,
94 (1st 
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Cir. 1973)-7and in appropriate cáës'àan impli'oàté üpccess 
concern.'Ydhnv. IPe, 7F3d'508(3d.CIr. 1996).As with 

.......................................................... habeas clairns' in 'general', hoeve, claims of ex paite 
communications require more than bare and c6nq4usory allegations 
Sè Salem Hosp'. Corp. .tR.B.; 808F.3d 59,70• (D.C. Cir. 
2015) failuté to transfer reoxiable where movant "did not make 
specific alleatioris ' par té commun'ica±io­n--s") Rere, 
Petitioner's allegations of 5k 6arte coThrmihidtions btwèen the 
successor judge and the prosecutor aré'not 'onl wholly conlusory, 
they appear purely pecul'ätivé. Thfs cannot form the basis'  for 
ha1eas relief See Blackledge;43lU.. 63,75n. 7 •(j 
leading is not sufficient tdt a habeas petltidñ)'. 

Based on the foregOing, 'the state court's disp6sition of th 
claim is hot ii conflict with:  ...cleärlyestablished federal law or 
based on ax Uneasoriab3e detértniiiation Of the' facts. Conseuertly, 
petitioner iS not entitled tOfedéra1 habeas corpus relief on ' this 
claim. 28U.S.C. § 254d);,Wi1:flams, 529 U.S. at 405-06. 

In Ground Seven, Petitioner"' claims he was denied his' Sixth 
Amdment right to effedtivé appellte counsel for his failure to 
raise a. Williams' Rule violation, avIdlation of the trial* ourt 
grñtin the motion in limine predluding any mentioning of 
collateral crimes. In support of this 1aim, PetitiOner alleges 
again as he did in Ground Five that,during his sentencing' hearing, 
the trial judge impeimisSibly ±élied on collateral crimes evidence.'  

The sxth Amendent dOes not reqiré atonthys to every  
nonfrivo1ousissué that might be raised on appal, pro±dedt}.át 
douneIiise5 ptofessional judgment in.'deciding not to raise those 
issues. 3ofi v. 463 dS 745, 753-54 (l93). The urèthé 
Court haecoized thâ "a. brief that' raises every óoIOrblé 
issue runs the risk of burying good arguments - thGsé that . 

'go for the jugular.'" at 753 To be effective, therefore, 
appellate counsel may élèct ..among •  competing non-frivolous 

19 



Case: 1:15-cv-23896-MGC Document-#: 16 Erteedon.FLSD Docket: 12/22/2016 Page 20 of7 

arguments in order to maximize the likelihood, of :CPeSS  on 

appeal." Smith V. Robbins, 528 U.S. 259, 28.8, 120 S.Ct...746, 765, 

145 L Ed 2d 156, 781-82 (2000) Indeed, the practice of "winnowing 

out" weaker arguments on appeal, so to focus on those that are more 

likely to prevail, 1s the "hallmark of effective  .ppel.late 

advocacy." Smithy. Murray, 477 U.S. 527, 536, 10.6 S.Ct. 2661, 

2667, 91 L Ed 2d 434, 445 (1986) In considering the 

reasonableness of an appellate attorney's decision not to raise a 

particular claim, therefore, this court must consider ."all the 

Ircumstãncé, applying a heavy measureof deference to counsel's 

judgments."  Eagle v Linahan, 279 F3d 926, 940 (11th  Cir. 2001), 

quoting, Strickland, 466 U.S. at 691 In the context of an 

ineffectIve assistance of appellate counsel claim,. "prejudice" 

refers to the reasonable probability that the outcome of the appeal 

would have been different Eagle -v. Linahan, 279 F 3d 926, 943 

(1  lth dr. 2001); Cross v. United States, 893 F.2d 1287., 1290 (11th 

Cit. 1990) see also Robbins, 528 U.S. at 285-86 (claim for 

ineffective assistance of appellate couns:el requires showing that 

ppellate counsel's performance was deficient and that, but for 

counsel's de.ficient peformance, the defendant would have prevailed. 

bnapeal); 'Shere v. Sec'v Fla. Dep'tof Corr., 537 F.. 3d 1304, .1310 
(11th Cir.' 2008)(same) . Thus, in determining whether the failure: 

to raise a claim on appeal resulted in prejudice, the courts must 

review the merits of the omitted claim and, only if it is concluded 

that il would have had a reasonable probability of success, then 

can counsel' s performance be deemed necessarily prejudicial because 

it affected the outcome of the appeal Eagle, 279 F 3d at 943, 

see,' also, Card v Dugger, 911 F 2d 1494, 1520 (11 Cir.  

1990) (holding that appellate counsel is not required to raise 

meritless issues) 

Here, Petitioner's claim of a Willaims' Rule violation is 

without merit f'dr'the reasons set forth in the discussion of Ground. 
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Five, above As such, Petitioner cannot establish that appellate 
counsel was ineffective in failing to raise this issue on direct 
appeal Jones, 463 U.S 745, 753-54 (appellate counsel need 
not raise every non-frIvolous issue); Robbins, 528 U.S. at 288 
'(appeiiate counsel may select arguments in order to maximize the 
likelihood of success), Murray, 477 U S.'  at 536 (the practice of 
"winnowing out" weaker arguments is the "hallmark of effective 
appellate advocacy"), see also Card, 911 F 2d at 1520 (appellate 
counsel is not required to raise meritless issues), Eagle, 279 F 3d 
at 943 "prejudice" for ineffective assistance of appellate counsel 
refers to a reasonable probability that the outcome of the appeal 
would have been different), Cross, 893 F 2d at 1290 (same), Smith, 
528 U.S. at 285-86 (claim for ineffective assistance of appellate 
counsel requires showing that

"
appellate counsel's performance was 

deficient and that, but for counsel's deficient performance, the 
defendant would have prevailed on appeal), Shere, 537 F 3d at 1310 

(same) 
 

Based on the foregoing, the state court's disposition of this 
claim did not result in the application of Strickland to the facts 
Of this case in an objectively unreasonable manner. Consequently, 
Petitioner's claim similarly fails in this forum BeLL, 535 
U S at 699 (to obtain habeas relief, Petitioner must show state 
court, applied Strickland in an objectively unreasonable manner); 
see' also 2' U.S.C. § 2254(d); Williams, 529 U.S. 362, 405-06. 

In Ground Eight, Petitioner claims the State introducing the 
brother's statement through Detective Castenda in violation of 
Petitioner's confrontation rights where the statement was made to 
Detective Espana, the inescapable inference from the testimony is 
that a non-testifying witness has furnished the police with 
evidence 'of Petitioner's guilt; the testimony is hearsay. In 
support of this claim, Petitioner alleges that appellate counsel 
was ineffebtive in failing to argue on appeal that the state trial 
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court committed reversible:.,  erro. by. overruling the defense's 

objection when Detective Casteneda testified that Detective Espana 

spoke to Petitioner's brother, 'who ,allegedly denied that Petitioner 

worked on his bathroom on the night in question. Petitioner cites 

to those portions that contain his own testimony, and to pages 213-

14 of:'the trial transcript. 

In,,. its response, the government notes that the trial 

transcript is devoid of any reference to any Detective Espana In 

his reply, Petitioner merely re-iterates what he alleges in his  

petition,.. and cites. to the same pages of the transcript that he 

cited .in theptitJ.on. Tio.se.pagçs do not contain any reference to 

any Detective Esapna, and Petitioner has otherwise failed to rebut 

Respondent'.s assertion that there is no such reference. 

A court may not act as apetitiorier's lawyer and construct his 

case . 
Fils v City of Aventura, 647 F.3d 1272, 1284 (11th  Cir 

2011).. In this regard, the Elevçnth Circuit has instructed: 

[Aill of these principles of law would mean nothing if 
district courts were required to mine the record, 
prospectirIg for facts that the habeas petitioner 
overlooked and ,.could did not, bring to the 
surface of his petition. Making district courts dig 
through vo1umes of' documents.. and. transcripts.wou10 shift 
the burden of sifting from petitioners to the courts. 
With a typically heavy caseload and always limited-
resources,, 'a di'strict'-;' court cannot be expected to do 
,petit,ionç.s work for him. Cf. Adler v. Duval County 
School Board, 112 F.3d 1474, 1481 n.12 (11th Cir 
1997) (noting in a civil case that, absent plain error, 
"it is not our place as an appellate court to second 
,guess the litigants before us and grant them 
relief.. based on facts they .did not relate.'!) ;,.Johnson 

City of Fort Lauderdale,, 126 F.3d 1372, 1373 (11th 

Cir. 19 97) ("[W]e  are not obligated to cull theedbrd' 
ourselves in search of fdcts not..-- .. included in the 
statements of fact.".) . The Seventh Circuit memorably said 
that appellate judges "árotlike pigs, huntinf or' '.: 
truffles buried in brief s.f'United States v. Dunke1, 927. 
.F.2d 955,. 956 (7th  Cir. 1991). Likewise, district court 
judges are not required to ferret out delectable facts 
buried in a massive record, ..like .the one in this case,. 
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• which was more than 250b0'1  pages o'-'documénnd 
ranscri'pt. ' ..• • • 

Chavez v Sec'y Fla Dep't of Corr's, 647'-''F'-.̀13 &1057, 1059-60 (11th 

Cit. 2011) 

The court has nevertheless Déectivé Caste'neda's 

rebuttal testimony, since that it the only idgical plate' that the 
alleged reference might apPe'and'becãu'se it is not voluminous. 

(T.410-419). And those pages 'dOnt conlin ai' rêferenceto any 

Detective Casteneda. As such; appelláté counàèl cannot be deemed 

ineffective for failing t' have rà'iséd somethingthat never 

occurred. Jons, 463 U.S. 745, 753-54"(appel late. cotfl'isel ned:.:iwt 
raise every non-fi61ous issue) Robbins, 528" U.S.' at288' 

(appellate counsel may seleàt argutherits"in drder to maximize the' 

likelihood of success); Murray, 477"U.S.at 536 (the practice of 

"winnowing out" weaker arguments'"i'the'- 'hal-lmark -of effective-

appellate advocacy"); ,see also Cad, 911 F.2d at 1520 '(appellate 

counsel is not required, to 'ra'ise 'me ritle'ss issues); Eagle, 27.9 F. 3d 

at 943 ("'prejudice" -for 'ineffective assistance of appellate 'cdunsel 

refers to a reasonable probability that the outcome of the appeal 

would have been' different); -Cross, 893 F..2d at 1290. (same); Smith, 

528 US. at 285-86 (claim for irieffective 'assistanáe"o'f appellate 

counsel requires showing that appellate counsel'.s performance was 

deficient and that, "but for 'counsel' s • efic'i'ent 'peformane,, the 

defendant would have prevailed on appeal), Sherer  537 -F -".`3`d1  at 1310 

(same) 

Based on the foregoirg, the state court's disposition of this 

claim is-,not in conflict with clearly established federal law or 

based on an unreasonable determination of the facts Consequently, 

petitioner is not entitred to federal habeas corpus r&lief on this 

claim. 28 U.S.C. §2254(d);:..Willams,.529.u.s. at 40-0'. 

In ,,'Ground.. Nine, Petitioner claims appellate • counsel was 

ineffedtive by'  Virtue-  of'his failure to argue,jthat the t±ial court 
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comm4.tted fundamental errorby considering impermissible sentencing 

factor such as the Petitioner's continuing and maintaining his 

innocence, taking responsibility., and failure to express remorse. 

In support of this claim, Peti-.tioner al;le.ges. that,. at sent.encicig., 

the. tial. court considered ,Pe.titioners lack of, candor and. failure 

to take responsibility,. and...basipall.y, sai.d that it. did not, believe 

him and,  punished him for..xercising his right to trial. . . 

.It iswel1-settled.tiat a defendant may not. be. subjected, to 

more. severa punisIiment ..for exerciiig his constitutional right to 

stand. trial.., See Wasman v. United States, 4.68. U.S. 559,, 568 

(198.4). A finding of judicial  bias m-ay .pot be. made, however, 

"ules,s it affirmatively appears in.t.he recor.Ø that the court based 

its ...sentenqe on improper information." . See   Farrow . v. United 

States, 580 F.2d 133,9, 1.359 (9. Cir.. 1978.) (en .banc) 

Here, the trial court stated at, sentencing that " . . . I will 

tell... you. that I have a serious problem with Mr. Slis' testimony-in 

this, case. " (Exh.N., P.81). . . As auch, the trial, court did not 

expressly state that.he- was considering, Petitioner's maintenance of 

his innocence, failure to take responsibility and failure to 

express remorse, as Petitioner. claim?. ,The trial court could very 

easily J-iave, been. referring to Petitioner's claim that the victim 

could have :' one of twenty prostitutes. he had visited. in the 

last year or,his testimony that he had an arrangement with.. his wife 

that if. she did not want, 5eçanymore,.he would ;vist prostitutes- 

(T..3.7 6-7 8) Appellate cpunsel could thus: never have, established 

..jud4cil bias, because it did not-  ."afimatively..  appear  [J..,in  the 

record that the court base.-d. its s.entence on improper information." 

Farrow, .580.F.2d at 1359.. As.ch.,;  .appa],.le cou.qainotbe 

deemed ineffective in. having. failed to .raise,. this. pa,im.... Jones, 

463 U.S... 745, 75.3-54 (appl1ate counsel. need ,not raise every non 

frivolous issue); Robbins, 528 U.S.. at 2..88  (appellate counsel.may 

select arguments in order to maximize .the likelihood of success); 
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Murrav 477 - i.S'. t":536'(the'practic'of "wiimowing"out"weak'er 
arguments is 'the "hallmark of 'effect'i'ie 'appéllte advoãcy"'" see 
alsà'C'ard', "911'F. 2d at' 1520."('a'ppe'llate'co'uñsël' is not' required to 
rise mertless isue)'E'áa1e,'279 '.3d'at 943'("préjudce" for 
±neffective assistance' of ,  apé'l'Iaté' 'cPsel' refers to.......rèsnable 
.tobabilit' "that the ''ôutcomè . f ':the ':':appeal would-  ..ave been 
different);' Cross," 893 'F.'2d" a .1290 ('ae) ;HSmith,",  52' U.S. at 

• 285-86 ('laim 'for:  ineffctiié' 'assistance of 'appellate counsel 
• 'requi'1ès showinq that appella't'e' boUnsel' s 'performance 'dicien 

and that, but for couri'sèl"s.'defic'ient....péformance, the defeidàtit 
would have kévafledon appeal); Sh'ere, 537 F.3d'a'1310 (sn'é). 

Based on the' foregoing, the state court's di'pósitiôn of'this 
clam did not res-ult in the applicati'on 'Of Stricklthd't thé"fact 
of this case in an'obje'dtively "unrea"sonable manner. Consequn'tly', 
Petitioner's claim sim'Ilarl' fa'ils''I'ri"thi*' forum. See Bell, 535 
U.S. at 699' (to obtaiz 'àb'rê11ief;  Petitidriér mus€"showstàte 
court applied Striklànd in 'an objectively 'unreasonable "manne')' 
see also '28'U.S.C'. § 2254(d);"W±11ias,'529'U.. 362, 405-'0'6'' 

'Certificate of Appeàlabiii'ty  

'Rule 11 (a)' of 'the Aules Governiig Section 2254 C'sès" provide' 
that "the district "court must issue 'o  den'a'cé'  ti' fcate" of 
appealabilityhén it'" enters a' final " brdér " a'dere' " o the 
2al'iant;" and".  that if a cêrtificáte'is"i'su'e'd, "thécOurt mu't 
state' 'thesecific i'ss'ué or 'issUed that '$at'i'sf' the 'showing 
required b'''28 "U'S. 2253(c) (2)."' Rule 11(a'), Riles" Goe'n'in 
Sebtiori'2254' Cae''in 'the''tThitd'  States,  District 'Courts. """1e 
11 (a) fu'rt her proid's that" [b]fOr'è entri'rig the' 'final 'ord'r," the 
court- ma'irect 'the 'prties':"  "to 'submit argumeits on "hethea 
certificate" should issue.": Regardless,'"atImely'notice of 
appeal' must still be filed, 'even if 'the court' 'issues cer'tific'ate 
of-appealability'. ' Rule 11 (b), Habeas Rules. ' 
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A certificate, Qf,,, appea,laiJ4ty 
:' 

issue..only upor a 

"substantial showing of the denial of a constitutional right.'C. ..28 

U.S.C. § 2253(c) (2). Where a habeas petitioner's constitutional 

claims have been adjudicated and denied on the merits by the 

district court, the petitioner must demonstrate reasonable Jurists 

could debate whether the issu should have been decided differently 

or show the issue is adequate to deserve encourag.rnent to proceed 

further. Miller-El v. Cockrell, 537 U.S. 322.,.336-.38 (2003); Slack 

v McDaniel, 529 U.S. 473, 483-84 (2000) Where a petitioner's 

con'titutional claims are, dismissed on procedural grounds,;  a 

certificate of appealability will not issue unless the petitioner 

can demonstrate both "(1), 'that jurists 'of reason would, find it 

debatable whether the petition [or motion] states a valid claim of 

denial of a constitutional right' and (2) 'that jurists of reason 

would find it debatable whether the district court was correct in 

it' procedural ruling.'" Rose v. Lee, 252 F.3d 676, 6,84 (4th 

Cir.2001) (quoting Slack, 529 U.S. at 484) . "Each component of the 

S2253(c) showing is part of a threshold inquiry, and a court may 

.find that it can dispose of the application' in a fair and prompt 

manner if it proceeds first to resolve the issue whose'answer is 

more apparent from the record and arguments." Slack, 529 U.S. at 

484-85. . ,. . . . . 

Having determined that' Petitidn'r i's not entitled to relief on 

the merits, the court considers whether.: Petitioner is nonetheless 

entitled to a certificate of appealability with respect'  to one or 

more of the issues presented in the instant petition. After 

reviewing the claims presented in light of the applicable standard, 

the court finds reasonable jurists would not find the court's 

treatment of any of petitioner's claims debatable or wrong and none 

of the issue are adequate to deserve encouragement to proceed 

further. Accordingly, a certificate of appealability is not 
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wr:.anted. . Miflér-El,' 336-3; Slack, 529 U.S. at 
483-84 . . . 

Conclusion 

Based'upbtheoregog,  'it 'is recommended that this petition 
for writ of habeas opus be DENIED, and that no certificate of 
appealbility be issued 

Objections to this report may be filed with the District Judge 
within fourteen days of ecéip of a copy of the report, including 
any objections to the recommendation that no certificate of 
appealability be issued 

SIGNED this 21st  day of December, 2016 

JUDGE 
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